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STATE  OF  CALIFORNIA. 


[dw.  No.  1813.     Third  Appellate  Digtriet.— July  29,  1918.] 

Q.  NELLIOAN  et  al.,  a  Copartnersliip,  etc.,  Bespondents,  v. 
K.  KNUTSEN,  AppeUant 

Salb  of  Egyptian  Ooen — ^Fbevxntiok  of  Pebfobmakcs — ^Destruction 
OF  Corn — iNSurncisNOT  of  Evidence. — In  this  action  for  breach 
of  contract  for  the  sale  of  Egyptian  com,  the  evidence  is  held  in- 
sufficient to  show  that  the  seller  was  prevented  from  fulfilling  the 
contract  hy  reason  of  the  destruction  of  the  com  contracted  to  be 
delivered. 

Id. — IicpossiBiLiTT  TO  Pbocubx  Corn  from  Expected  Source — ^Dutt  of 
Seller. — ^Where  a  seller  makes  an  unqualified  contract  to  sell  a 
specified  amount  of  com  of  a  certain  quality,  expecting  to  obtain 
the  same  from  growers,  the  impossibiUty  of  obtaining  the  com  from 
them  does  not  excuse  nonperformance,  it  being  his  duty  in  such  a 
ease  to  go  into  the  market  and  procure  the  com. 

Id. — Acceptance  of  Inferior  Quality  —  Waiver. — ^Where,  under  a 
contract  for  the  sale  of  corn,  the  buyer  accepts  com  of  an  inferior 
quality  to  that  oalled  for  by  the  terms  of  the  contract,  such  ac- 
ceptance constitutes  a  waiver  of  the  defect  in  the  quality. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Stanis- , 
laus  County.    W.  H.  Langdon,  Judge.  | 

The  facts  are  stated  in  the  opinion  of  the  court 

Wm.  N.  Graybiel  and  E.  H.  Zion,  for  Appellant 

R.  B.  Fowler  and  James  L.  Crittenden,  for  Bespondenta 

88  OsL  Avp.^X  (1) 


Digitized  by 


Google 


2  Nelligan  v.  Knutsen.         [38  Cal.  App. 

HART,  J. — The  complaint  alleges:  That  plaintiffs  are  part- 
ners under  the  firm  name  and  style  of  Nelligan  &  Son,  doing 
business  in  the  city  of  Santa  Rosa,  and  that  defendant  is  a 
resident  of  the  county  of  Stanislaus ;  that  on  or  about  the 
eleventh  day  of  September,  1916,  a  written  contract  was  en- 
tered into  between  the  parties  hereto  by  which  plaintiffs 
agreed  to  purchase  from  defendant  and  defendant  agreed  to 
sell  to  plaintiffs  four  thousand  five  hundred  sacks  of  No.  1 
White  Egyptian  corn  for  the  sum  of  $32.50  per  ton ;  that,  in 
accordance  with  said  contract,  defendant  has  delivered  to 
plaintiffs  2,250  sacks  and  that  2,250  sacks  remain  undelivered ; 
that  on  or  about  February  19,  1917,  plaintiffs  demanded  the 
delivery  of  said  corn,  but  that  defendant  has  failed  and  re- 
fused to  deliver  the  same;  that  on  said  date  **and  within  such 
period  thereafter  as  would  have  sufficed  for  the  plaintiffs  to 
purchase  the  same  quantity  of  Egyptian  com  of  like  quality 
and  kind  as  specified  in  said  contract,  the  plaintiffs  would 
have  been  compelled  to  pay  in  the  market  where  delivery  of 
said  Egyptian  com  was  to  have  been  made  according  to  the 
terms  of  said  contract,  to  wit,  on  board  cars  at  Turlock, 
Stanislaus  County,  the  sum  of  $942  more  than  the  price  for 
which  the  defendant  promised  and  agreed  to  sell  said  Egyp- 
tian corn  to  plaintiffs,"  and  that  on  said  day,  or  within  a 
short  time  thereafter,  plaintiffs  could  have  obtained  for  said 
corn  the  sum  of  $1,305  **more  than  the  price  for  which  the  de- 
fendant promised  and  agreed  to  sell  said  com  to  plaintiffs." 
Judgment  in  the  sum  of  $1,305  was  prayed  for. 

The  answer  admits  the  execution  of  the  contract  and  the  de- 
livery of  2,250  sacks  of  corn,  but  denies  that  defendant  failed 
or  refused  to  deliver  to  plaintiffs  the  balance  of  the  com; 
admits  demand  for  the  delivery  of  the  balance ;  denies  the  alle- 
gation of  the  complaint  that  plaintiffs,  had  they  purchased 
corn  at  Turlock,  would  have  been  compelled  to  pay  $942  more 
than  the  price  agreed  upon  in  the  contract,  and  denies  that 
plaintiffs  have  sustained  any  loss.  The  answer  then  alleges: 
That  at  the  time  of  the  execution  of  the  contract  referred  to 
''plaintiffs  understood  that  the  com  which  said  defendant  had 
agreed  thereby  to  deliver  to  said  plaintiffs  was  corn  which  was 
contracted  to  be  delivered  by  several  different  persons  who 
were  growers  of  the  same;  that,  without  any  fault  or  neglect 
on  the  part  of  this  defendant,"  he  has  received  from  said 


Digitized  by 


Google 


July,  1918.]  Neluqan  v.  Knutsen.  3 

growers  only  the  2,250  sacks  which  he  delivered;  that  there 
was  an  agreement  by  plaintiffs  that  six  hundred  sacks  might 
be  released  from  delivery  by  defendant ;  that  before  the  corn 
contracted  for  was  harvested  there  were  heavy  rainstorms  and 
**that  nearly  all  Egyptian  corn  that  could  be  obtained  was  col- 
ored and  moldy  by  reason  of  having  been  rained  upon  in  the 
fall ;  that  by  reason  of  the  rains  aforesaid  defendant  could  not 
obtain  No.  1  White  Egyptian  com  as  specified  in  said  agree- 
ment"; that  in  December,  1916,  defendant  shipped  a  carload 
•)f  com  to  the  plaintiffs,  who  rejected  one  hundred  sacks 
thereof  as  not  being  No.  1  White  Egyptian  com ;  that  plain- 
tiffs refused  to  receive  corn  from  defendant  between  the  12th 
of  December,  1916,  and  the  first  of  the  year  1917,  by  reason  of 
which  **  defendant  was  deprived  and  prevented  while  the  price 
was  low,  namelj',  the  price  of  $33  per  ton,  from  buying  corn 
outside  of  that  which  he  had  contracted  from  the  growers." 

The  cause  was  tried  before  a  jury,  and,  in  accordance  with 
their  verdict,  judgment  was  entered  in  favor  of  plaintiffs  for 
$850.     The  appeal  is  by  defendant  from  said  judgment. 

Appellant's  position  is  thus  stated  in  his  brief:  *'The  appel- 
lant and  defendant  relies  as  a  first  defense  on  the  fact  that  the 
appellant  was  prevented  from  fulfilling  his  contract  by  de- 
struction of  the  thing  to  be  delivered,  and  in  connection  with 
that  the  court  erred  in  refusing  to  allow  the  defendant  to  in- 
troduce samples  of  the  com  that  was  in  dispute,  and  for  a  sec- 
ond defense  the  appellant  contends  that  if  he  were  not  re- 
leased by  impossibility  of  performance,  that  all  the  plaintiffs 
and  respondents  could  recover  would  be  the  sum  of  fifty  cents 
a  ton,  the  difference  between  the  contract  price  of  $32.50  and 
that  of  $33,  the  price  that  com  of  like  quality  to  that  which 
they  had  accepted  could  be  bought  for  in  the  open  market  at 
Turlock."  Under  the  last  contention  it  is  claimed  that  $50.75 
is  the  greatest  amount  of  damages  plaintiffs  could  recover,  be- 
ing fifty  cents  per  ton  for  141^/^  tons,  or  2,250  sacks. 

1.  Appellant's  contention  that  he  was  prevented  from  ful- 
filling his  contract  by  reason  of  the  destruction  of  the  com 
contracted  to  be  delivered  is  not  borne  out  by  the  facts  as  dis- 
closed by  the  evidence.  The  contract  was  entered  into  in  Sep- 
tember, 1916,  and  thereafter  there  were  heavy  rains  which 
caused  some  damage  to  the  crop.  Nevertheless,  defendant 
was  able  to  deliver  to  plaintiffs  2,250  sacks,  which  were  ac- 
cepted by  plaintiffs  as  complying  with  the  requirements  of  the 
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contract  as  to  quality  and  grade.  The  witness,  Brooks,  man- 
ager of  the  Turloek  Merchants  &  Growers'  Association,  testi- 
fied that  "there  was  plenty  of  com  offered  us  to  purchase  at 
that  time  (between  January  8  and  February  26,  1917,  upon 
which  latter  date  the  complaint  in  this  action  was  filed)  and 
we  purchased  considerable."  He  estimated  that  between  the 
dates  mentioned  the  association  bought  between  two  hundred 
and  four  hundred  tons  of  Egyptian  corn  No.  1  in  and  about 
Turloek. 

The  above  statement  of  facts  brings  the  case  within  the  rule, 
stated  in  Pearson  v.  McKinney,  160  Cal.  649,  654,  [117  Pac 
919,  921] :  ''Where  one  makes  an  unqualified  agreement  to  sell 
goods  to  be  delivered  at  a  fixed  time,  or  on  demand  of  the 
buyer  within  a  stated  period,  and  it  is  inherently  possible  to 
obtain  the  goods,  the  fact  that  the  seller  may  have  expected  to 
manufacture  the  goods  himself,  or  to  procure  them  from  a  cer- 
tain source,  and  has  not  been  able  to  complete  or  obtain  them 
when  delivery  is  due,  does  not  excuse  performance.  In  that 
event,  his  contract  being  unconditional  and  unqualified,  he 
must  go  into  the  market  if  necessary  and  obtain  the  goods, 
and  he  will  be  liable  in  damages  for  nondelivery." 

Appellant  cites  the  case  of  Minerfd  Park  Land  Co,  v.  nota- 
ard,  172  Cal.  289],  L.  B.  A.  1916P,  1, 156  Pac.  458],  wherein  it 
was  held,  as  stated  in  the  syllabus:  ** Where  performance  de- 
pends upon  the  existence  of  a  given  thing,  and  such  existence 
was  assumed  as  the  basis  of  the  agreement,  performance  ia 
excused  to  the  extent  that  the  thing  ceases  to  exist  or  turns 
out  to  be  nonexistent."  But,  in  the  case  at  bar,  the  jury  wa& 
justified  in  finding  that  the  com,  the  subject  of  the  agreement, 
had  not  ceased  to  exist  and  that  defendant  could  have  per- 
formed his  contract.  (See  cases  cited  in  2  Mechem  on  Sales, 
sec.  1103.) 

It  is  contended  by  appellant  that  there  was  no  "No.  1  White 
Egyptian  com"  in  or  about  Turloek  during  the  time  covered 
by  the  contract  in  question,  and  he  refers  to  the  testimony  of 
H.  G.  Thompson,  a  grain  broker,  who  stated  that  there  was  no 
No.  1  com  in  the  year  1916;  tiiat  com  was  rated  as  No.  1 
1916  com;  ''we  had  a  grade  this  year  that  we  called  'Season's 
average'  com,  and  that  is  the  term  that  we  usually  used,  and 
you  could  not  specify  absolutely  No.  1  or  No.  2  com;  we 
simply  had  to  describe  it  as  best  we  could  as  being  nearly 
fK>n's  average." 
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From  a  letter  dated  December  12,  1916,  written  by  plain- 
tiffs to  defendant,  it  appeared  that  plaintiffs  had  rejected  one 
hundred  sacks  of  corn  from  a  carload  shipment  because  it  was 
"moldy  com.'*  It  is  further  stated  therein:  "We  would  pre- 
fer to  have  less  corn  than  the  contract  calls  for  than  to  have 
moldy  corn  mixed  with  it."  It  appeared  from  the  testimony 
of  Morris  F.  Nelligan,  one  of  the  plaintiffs,  that  the  moldy 
com  complained  of  was  not  part  of  that  covered  by  the  con- 
tract in  question,  but  was  sold  by  defendant  to  plaintiffs  for 
$40  per  ton. 

Plaintiffs  accepted  all  the  com  offered  them  by  defendant 
except  the  one  hundred  sacks  above  referred  to  and  those  were 
rejected  because  of  being  moldy.  If,  as  stated  by  the  witness, 
Thompson,  there  was  no  No.  1  corn,  but  that  corn  "was  rated 
as  No.  1,  1916  com,"  and  if  com  so  rated  had  been  accepted 
by  plaintiffs,  it  must  be  assumed  that  they  would  continue  to 
accept  a  similar  grade  of  corn  from  defendant  until  his  con- 
tract was  fulfilled.  And  if  plaintiffs  accepted  corn  that  was 
inferior  in  quality  to  that  called  for  by  the  terms  of  the  con- 
tract, such  acceptance  constituted  a  waiver  of  the  defect  in  the 
quality.  {Jiickson  v.  Porter  Land  dt  Water  Co,,  151  Cal.  32, 
[90Pac.  122].) 

2.  On  cross-examination  this  question  was  asked  of  the  wit- 
ness, Nelligan:  "I  want  to  ask  you,  Mr.  Nelligan,  what  kind 
of  com  you  call  thatt  [Showing  Egyptian  com  to  witness.]  " 
To  this  question  an  objection  was  interposed  on  the  ground 
that  it  was  immaterial,  incompetent,  and  irrelevant,  and  any 
testimony  that  he  might  give  in  connection  with  the  grade  of 
the  com  would  be  absolutely  irrelevant  and  incompetent  as  to 
the  merits  of  this  action,  providing  he  was  willing  to  accept 
it.  The  court  asked  defendant's  attorney  what  the  purpose 
of  the  testimony  was,  to  which  he  replied:  "The  purpose  in 
the  first  place  is,  the  contract  calls  for  No.  1  White  Egyptian 
com;  ...  if  this  was  No.  1  White  Egyptian  corn  which 
the  contract  calls  for,  then  if  that  was  what  Mr.  Knut 
sen,  the  defendant,  agreed  to  sell  him,  then  he  can't  compel 
Mr.  Knutsen  to  sell  to  him  some  other  grade.  ...  In  the 
next  place,  I  want  to  know  if  he  knows — he  testified  yester- 
day to  certain  grades  of  com.  If  for  no  other  purpose,  I  got 
a  right  to  test  him  on  that."  The  objection  was  sustained  and 
this  ruling  is  complained  of  as  erroneous. 
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As  heretofore  stated,  plaintiffs  had  accepted  the  com 
shipped  to  them  by  defendant,  and  it  was  immaterial  whether 
or  not  it  was  No.  1  com.  The  last  shipment  was  made  on  De- 
cember 21,  1916;  on  December  26th  plaintiffs  wrote  defend- 
ant :  '*  You  can  ship  the  other  cars  contract  corn  as  soon  as  you 
want.'*  On  January  8,  1917,  plaintiffs  wrote  a  letter  de- 
manding the  shipment  of  the  balance  of  the  corn,  to  which, 
on  the  10th  of  January,  defendant  replied:  **I  have  no  more 
corn  to  deliver  to  you."  An  oral  demand  for  the  delivery  of 
the  com  was  made  by  plaintiffs  on  February  17,  1917.  The 
one  hundred  sacks  which  were  rejected  because  moldy  formed 
no  part  of  the  "contract  corn,"  so  plaintiffs  had  accepted  all 
of  the  2,250  sacks  which  had  been  delivered,  and  they  re- 
quested defendant  to  ship  the  balance. 

We  hold  to  have  been  proper,  under  the  indicated  circum- 
stances, the  ruling,  sustaining  the  objection  to  the  question 
as  to  what  kind  of  corn  the  samples  shown  the  witness  was. 

3.  The  contention  that  the  only  amount  which  plaintiffs 
could  recover  as  damages  for  the  breach  of  the  contract  was 
fifty  cents  per  ton  is  equally  devoid  of  merit. 

The  witness,  Nelligan,  testified:  That,  on  January  8,  1917, 
the  date  when  plaintiffs  made  a  written  demand  upon  defend- 
ant to  fulfill  his  contract,  the  market  price  of  corn  of  like  qual- 
ity as  that  contracted  for  and  what  plaintiffs  would  have  had 
to  pay  for  it  was  $41  per  ton,  and  that  they  could  have  sold  it 
for  $47  or  more  within  a  short  time  after  said  date,  or  for  a 
profit  of  $17  per  ton.  He  said  that  plaintiffs,  relying  upon 
the  promise  of  defendant  to  furnish  com,  had  entered  into 
contracts  to  sell  to  third  parties;  that  they  fulfilled  said  con- 
tracts, purchasing  the  corn  from  the  Turlock  Merchants  and 
Growers'  Association,  in  different  lots,  in  March,  1917;  that 
for  one  lot  they  paid  $45  per  ton,  for  another  $47,  and  for  an- 
other $58. 

H.  Brooks,  manager  of  the  Turlock  Merchants  and  Growers' 
Association,  called  as  a  witness  for  plaintiffs,  testified  that, 
from  about  Christmas,  1916,  to  February  1,  1917,  there  was  a 
lull  in  the  market;  "the  buyers  ceased  to  buy;  the  bottom 
dropped  out  of  the  market.**  Witness  paid  to  growers  for 
com  which  he  bought  during  that  time  $33  per  ton,  and  he 
stated  that  the  market  price  to  anyone  who  desired  to  pur- 
chase from  his  concern  was  $40  per  toa, 
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The  witness  H.  G.  Thompson,  called  on  behalf  of  defendant, 
testified  that,  during  January,  1917,  and  until  the  1st  of  Feb- 
ruary, the  price  of  corn  **was  in  the  neighborhood  of  $33  and 
$34  per  ton  to  the  rancher,  f.  o.  b.  cars,  at  Turlock/'  On 
cross-examination  he  stated  that  he  bought  corn  about  the  20th 
of  December,  1916,  at  $33  per  ton;  that  there  was  a  general 
slump  in  the  market  during  the  winter;  that  the  market  began 
to  rise  about  the  1st  of  February;  **that,  from  the  1st  of  Feb- 
ruary on  it  began  to  strengthen  up  and  in  the  middle  of 
February  we  bought — about  the  15th  of  February — we  bought 
two  thousand  sacks  at  $37.50  a  ton;  ...  it  was  good  No.  1 
com,  that  is,  this  year's."  The  witness  stated  that,  at  the 
time  the  complaint  was  filed,  February  26,  1917,  the  price  was 
about  $39.50. 

The  verdict  of  the  jury  was  for  the  sum  of  $850.  They 
evidently  agreed  upon  a  price  of  $38.50  per  ton,  which,  for 
1411/^  tons,  would  amount  to  $849.  Under  the  evidence  above 
set  out,  we  must  hold  that  the  verdict  is  sufficiently  supported. 

Appellant  contends  that  the  breach  of  the  contract  occurred 
between  the  sixth  and  the  tenth  days  of  January,  1917,  on 
each  of  which  dates  he  wrote  letters  to  plaintiffs  stating  that 
he  had  no  more  com  to  ship,  and,  as  we  have  seen,  plaintiffs 
wrote,  on  January  8th,  demanding  delivery  of  the  balance  of 
the  corn.  Respondent  relies  upon  the  oral  demand,  made 
upon  February  17,  1917,  as  the  date  of  the  breach.  This  was 
a  matter  for  the  jury  to  determine,  and,  obviously,  they 
selected  the  latter  date  as  the  correct  one. 

On  the  theory  that  the  breach  of  the  contract  occurred  on 
January  8,  1918,  appellant  claims  that  plaintiffs  did  not  "ex- 
ercise reasonable  care  and  diligence  to  avoid  loss  or  to  mini- 
mize the  resulting  damage,"  it  being  contended  that  they 
could  have  purchased  corn  at  and  in  the  neighborhood  of  Tur- 
lock  for  $33  per  ton.  But,  as  the  jury  found  that  the  breach 
did  not  occur  until  February  17th,  the  rule  invoked  does  not 
apply,  there  being  but  nine  days  between  that  date  and  the 
date  of  the  filing  of  the  complaint 

The  judgment  is  affirmed. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
diKtiiot  comi;  of  appeal  on  August  27,  1918,  and  the  following 
opinion  then  rendered  thereon: 
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THE  COURT. — In  his  petition  for  a  rehearing,  appellant, 
among  other  points  therein  made,  declares  that,  in  reaching 
our  conclusion  as  announced  in  the  original  opinion,  we  con- 
sidered the  testimony  of  Nelligan  as  to  the  price  at  which  com 
I  could  be  sold  in  Santa  Bosa.  In  reply,  we  take  occasion  to  say 
that  we  based  our  decision  solely  upon  the  proposition  that 
the  record  contained  sufficient  evidence  to  support  the  verdict 
in  all  vital  particulars  growing  out  of  the  issues  made  and 
tried,  and  that,  although  we  referred  in  our  opinion  to  the 
testimony  relative  to  the  price  at  which  com  could  be  sold  in 
Santa  Bosa,  we  attached  no  significance  thereto  so  far  as  the 
verdict  was  concerned.  That  testimony  was  by  the  court 
taken  from  the  jury  in  an  instruction  in  which  they  were  told 
in  explicit  terms  not  to  regard  or  consider  it  in  reaching  their 
verdict,  and  the  presumption  is  that  they  obeyed  the  instruc- 
tion and  disregarded  the  testimony. 

As  to  the  remaining  grounds  upon  which  a  rehearing 
is  asked,  we  are  satisfied  with  our  original  opinion,  and  a  re- 
hearing is,  therefore,  denied. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  September  27,  1918. 


[dy.  No.  2574.    Second  Appellate  District.— July  80,  1918.] 

CHARLES  B.  DONNATIN,  Appellant,  v.  UNION  HARD- 
WARE  &  METAL  COMPANY  (a  Corporation),  Re- 
spondent 

Nbolioencb — ^Verdict  foe  Onb  Dollar — Implhd  FnroiNGS. — In  an  ac- 
tion for  damages  for  negligence,  wherein  the  defendant  alleged  con- 
tributory negligence,  a  yerdict  for  plaintiff  for  one  dollar  implied 
findings  adverse  to  defendant  upon  the  issue  of  its  own  negligence 
and  plaintiff's  alleged  contribatorj  negligence. 

Id. — Efpeot  of  Implhd  Findings — Appeal. — In  such  an  action,  where 
the  defendant  failed  to  appeal  or  ask  for  a  new  trial,  such  implied 
findings  must  be  deemed  a  final  determination  of  such  issues  upon 
an  appeal  by  the  plaintiff  from  an  order  denying  a  motion  to  vacate 
tiM  verdict  in  so  far  as  it  fixed  the  damage  at  one  dollar. 
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iDu — Inadbquaot  of  Davaoxs — New  Tbial. — In  sueh  an  action,  in- 
adequacy of  damages  may  constitute  ground  for  granting  a  new 
trial  of  the  case  on  its  merits* 

Id. — Kiw  Trial  as  to  Singlx  Issus. — ^Wbere  there  has  been  an  er- 
roneous trial  of  a  litigated  issue,  which  is  separable  from  other 
issues,  in  the  trial  of  which  there  was  no  error,  a  new  trial  may  be 
giamted  a«  to  the  spedAe  issue  affected  by  the  error  committed. 

lb. — ^Nxw  Tbial— DiscutaON — Appeal. — ^An  application  for  a  new  trial 
is  addressed  to  the  sound  discretion  of  the  court,  and  its  ruling  will 
not  be  disturbed  on  appeal  unless  abuse  of  discretion  is  affirmatively 
shown. 

Id.— Appeal— NiaueiNCB—PRESUMPnoN.^On  an  appeal  from  an  order 
denying  plaintiiTs  motion  to  vacate  the  verdict  fixing  the  damage 
at  one  doUar  and  to  grant  a  new  trial  ss  to  such  issue,  it  will  be 
assumed,  in  the  absence  from  the  record  of  the  evidence  on  the 
question  of  defendant's  negligence,  that  the  court  did  not  eonsider 
that  the  defendant  was  negligent. 

APPEAL  from  an  order  of  the  Superior  Court  of  Los 
Angeles  County  denying  a  new  trial  as  to  iasue  of  damage. 
Louis  W.  Myers,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Horace  S.  Wilson,  Frank  G.  Tyrrell,  and  W.  W.  Middlecofl, 
for  Appellant. 

John  Murray  Marshall  and  James  S.  Bennett,  for  Be- 
apondent 

SHAW,  J. — ^Plaintiff,  alleging  that  he  was  injured  as  the 
result  of  defendant's  negligent  operation  of  an  automobile, 
sued  to  recover  damages  for  such  injuries. 

The  answer  of  defendant  denied  that  it  was  guilty  of  negli- 
gence, alleged  contributory  negligence  on  the  part  of  plaintiff, 
and  denied  that  he  suffered  damage  in  any  sum  whatsoever. 
Upon  the  issues  so  joined  the  case  was  tried  before  a  jury, 
which  rendered  a  verdict  in  favor  of  plaintiff,  wherein  his 
damage  was  assessed  at  one  dollar,  and  judgment  was  entered 
in  accordance  therewith. 

In  due  time  and  pursuant  to  notice  given,  plaintiff  moved 
the  court  to  set  aside  and  vacate  that  part  of  the  verdict  only 
wherein  the  jury  fixed  the  amount  of  his  damage  at  one  dollar 
And  grant  him  a  new  trial  of  the  issue  as  to  the  damage  sus- 
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tained  as  the  result  of  defendant's  negligence,  which  motion 
was  based  upon  the  ground  that  the  sum  so  fixed  was  grossly 
inadequate,  and  that  the  evidence  was  insufiicicnt  to  justify 
the  verdict  in  so  far  as  it  was  found  that  plaintiff's  damage 
was  one  dollar  and  no  more.  The  motion  was  made  upon  the 
minutes  of  the  court,  and  all  the  evidence  touching  the  issue 
as  to  damage  only,  omitting  therefrom  evidence  as  to  other 
issues,  is  embodied  in  a  statement  thereof  settled  and  allowed 
by  the  court  and  presented  in  support  of  the  appeal  prose- 
cuted by  plaintiff  from  the  order  of  court  denying  the  motion 
so  made  by  plaintiff. 

The  verdict  of  the  jury  in  favor  of  plaintiff  implied  find- 
ings adverse  to  the  defendant  upon  the  issue  as  to  its  own 
neg^Iigence  and  plaintiff's  alleged  contributory  negligence.  By 
its  failure  to  appeal  or  ask  for  a  new  trial,  these  implied  find- 
ings, if  fairly  made,  must  be  deemed  a  final  determination  of 
such  issues  as  fully  as  though  defendant,  after  filing  its  an- 
swer, had  stipulated  to  the  facts  so  found.  As  to  the  amount 
of  plaintiff's  damage,  the  finding  was  likewise  adverse  to  de- 
fendant, but  plaintiff  being  dissatisfied  therewith,  asks  that 
as  to  this  finding  or  part  of  the  verdict,  it  be  set  aside  and  a 
new  trial  granted  as  to  such  issue. 

Assuming,  as  found  by  the  jury,  that  defendant  was  legally 
liable  therefor,  the  award  of  one  dollar  made  to  plaintiff  as 
damage  for  the  injury  sustained  is,  upon  the  evidence  pre- 
sented, grossly  inadequate,  and  there  is  no  room  for  contro- 
versy as  to  the  fact  that  inadequacy  of  damage  in  a  suit  of 
this  character  may  constitute  ground  for  the  granting  of  a 
new  trial  of  the  case  on  its  merits.  It  may  likewise  be  con- 
ceded upon  numerous  authorities  in  this  and  other  jurisdic- 
tions (see  Duff  v.  Duff,  101  Cal.  4,  [35  Pac.  437] ;  San  Diego 
Land  etc.  Co,  v.  NeaLe,  78  Cal.  64,  [3  L.  R.  A.  83.  20  Pac. 
372] ;  Lake  v.  Lake,  18  Nev.  361,  [4  Pac.  711,  7  Pac.  74] ;  Sim^ 
nums  v.  Fish,  210  Mass.  563,  [Ann.  Cas.  1912D,  588,  97  N.  E. 
102] ;  Doody  v.  Boston  <&  M.  R,  R.  Co.,  77  N.  H.  161,  [Ann. 
Cas.  1914C,  846,  89  Atl.  487]),  that  where  there  has  been  an 
erroneous  trial  of  a  litigated  issue  which  is  disconnected  and 
separable  from  other  issues,  in  the  trial  of  which  it  is  made  to 
appear  there  was  no  error,  a  new  trial  may  be  granted  as  to 
the  specific  issue  affected  by  the  error  committed.  **The 
guiding  principle  is  that,  although  a  verdict  ought  not  to 
stand  which  is  tainted  with  illegality,  there  ought  to  be  but 
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one  fair  trial  upon  any  issue,  and  that  parties  ought  not  to  be 
compelled  to  try  anew  a  question  once  disposed  of  by  a  de- 
cision against  which  no  illegality  can  be  shown.''  {Simmons 
V.  Fish,  supra.) 

An  application  for  a  new  trial  in  any  case,  however,  is  ad- 
dressed to  the  sound  discretion  of  the  trial  court,  and  its  action 
thereon  will  not  be  disturbed  by  an  appellate  court  unless  an 
abuse  of  such  discretion  is  affirmatively  shown.  In  the  in- 
stant case  the  amount  of  one  dollar  awarded  plaintiff  as  dam- 
ages for  the  injuries  sustained,  if  the  facts  were  such  as  to 
render  defendant  legally  liable  therefor,  is,  upon  the  evidence 
presented,  so  grossly  absurd  that  it  furnishes  convincing  proof 
that  in  order  to  reach  an  agreement,  the  verdict  was  the  result 
of  unwarranted  concessions  of  convictions  made  by  each  of 
two  opposing  factions  of  the  jury,  one  of  which  conscientiously 
believed  that  defendant  should  prevail  in  the  action  and  the 
other  equally  conscientious  in  the  opinion  that  plaintiff  should 
recover  damages  commensurate  with  the  injuries  sustained. 
It  is  apparent,  we  think,  that  those  jurors  entertaining  the 
opinion  that  defendant  was  not  guilty  of  the  negligence 
charged,  nevertheless  agreed  to  surrender  their  views  in  con- 
sideration of  other  jurors  consenting  to  the  trifling  award 
made.  As  shown  by  the  evidence,  there  was  no  contest  as  to 
the  extent  of  plaintiff's  injuries;  hence  the  real  subject  of  the 
trial  was  the  question  of  defendant's  alleged  negligence,  as  to 
which  there  was  no  justifiable  verdict.  Nevertheless  the  ver- 
dict rendered  against  defendant  was  so  insignificant  in 
amount  that  had  it  moved  for  a  new  trial,  no  action  by  any 
court,  other  than  a  denial  of  such  motion,  is  conceivable. 
Hence  it  would  work  a  grave  injustice  upon  defendant  to  force 
it  to  a  new  trial  of  the  issue  as  to  damages  only,  with  the  issue 
as  to  liability,  upon  which  no  verdict  other  than  in  name  had 
been  rendered,  forever  closed  against  any  inquiry.  "An  ex- 
amination of  all  the  evidence  relating  to  the  injury  and  its 
cause  and  the  conduct  of  the  plaintiff,  as  well  as  of  defend- 
ant's agents,  might  show  that  it  is  so  interwoven  with  that  re- 
lating to  damage  that  to  fairly  ascertain  what  is  a  just  com- 
pensation the  plaintiff  should  receive,  if  he  is  entitled  to 
recover  at  all,  can  best  be  determined  by  trj'ing  the  whole  case 
before  one  judge  and  one  jury  instead  of  'splitting  it  up'  be- 
tween   different    judges    and    different    juries."     {Norfolk 
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Southern  B.  Co.  v.  Ferebee,  238  U.  S.  269,  [59  L.  Ed.  1303, 
35  Sup.  Ct.  Rep.  781].) 

Every  intendment  must  be  indulged  in  support  of  the  rul- 
ing made  by  the  trial  court.  If  in  its  opinion  the  evidence, 
considered  as  a  whole,  was  of  a  character  to  clearly  establish 
the  fact  that  defendant  was  not  guilty  of  negligence,  and 
hence  not  liable  for  any  damage  (and  in  the  absence  from  the 
record  of  all  evidence  touching  the  question  of  defendant's 
negligence,  we  must  so  assume),  then  it  constituted  no  abuse 
of  discretion  for  the  court  to  deny  plaintiff's  motion  for  a  new 
trial,  made  upon  the  ground  of  inadequacy  of  the  amount 
awarded. 

The  order  ia  affirmed. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  September  27,  1918,  and  the  following 
opinion  then  rendered  thereon: 

'  THE  COURT.— The  petition  for  transfer  to  this  court, 
after  judgment  in  the  district  court  of  appeal,  is  denied.  It 
should  be  added  that  we  do  not  understand  the  opinion  of  the 
district  court  of  appeal  to  hold  that  a  motion  for  a  new  trial 
of  the  issue  of  damages  alone  is  authorized  by  our  code. 
(Code  Civ.  Proc,  sec.  657.)  The  verdict  in  a  case  of  this 
kind  may,  for  the  purposes  of  such  motion,  be  r^arded  as  a 
single  and  indivisible  entity.  The  power  of  the  court  to  order 
a  new  trial  on  limited  issues  is  well  settled.  It  has  discretion 
to  order  a  new  trial  generally  or  only  in  part.  Its  discretion 
in  this  regard  is  properly  invoked  by  a  motion  for  a  new  trial 
of  the  entire  case,  and  it  may  well  be  doubted  whether  this  dis- 
cretion can  be  circumscribed  by  means  of  a  motion  for  a  new 
trial  of  one  issue  alone.  A  determination  of  this  question  is, 
however,  not  essential  to  the  decision  of  the  present  case,  and 
we  do  not  here  determine  it.  In  any  view,  the  trial  court  may 
properly  deny  a  limited  new  trial  where  it  is  of  opinion,  on 
the  whole  record  before  it,  that  substantial  justice  requires 
that  a  new  trial,  if  granted  at  all,  should  cover  all  the  issues. 
No  such  relief  was  sought  here. 
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[Ot.  No.  2582.    Seeond  Appdlato  Diitriet-^ulj  80,  1918.] 

PLACBNTIA   NATIONAL   BANK    (a   Corporation),   Re- 
spondent,  v.  MARCUS  LANDSBERG,  Appellant. 

AcnoN  ON  PEOiassoBT  Note  —  PLSADmo — Fomic  of  Segnatubi — In- 
STTmciBNT  NiQATiON  OF  EkZXCUTION. — ^In  an  action  on  a  promissory 
notOy  an  allegation  that  the  defendant  made,  executed,  and  deliv- 
ered the  note  to  the  payee  is  not  negatived  bj  the  mere  fact  that 
the  form  of  eignatore  to  the  note  was  "M.  Lb  (defendant)  bj 
N.  L." 

Id. — ^Delivxbt  of  Note  bt  Path  to  Plaintiff— Sufficiknct  of  Alls- 
OATiON. — In  such  an  action,  an  allegation  that  the  payee  indorsed 
the  note  to  the  plaintiff  and  that  the  plaintiff  at  all  times  since 
has  been  and  now  is  the  owner  and  holder  of  the  note  is  a  sufficient 
statement,  as  against  general  demurrer,  that  the  note  was  delivered 
by  the  payee  to  the  plaintiff. 

In. — ^Names  Indobsxd  on  Note — Insufficient  Negation  of  Indobse- 
KENT  TO  PtAiNTiFF. — ^In  such  an  action,  the  allegation  that  the 
payee  indorsed  the  note  to  the  plaintiff  was  not  overcome  by  the 
fact  that  the  copy  of  the  note  as  set  forth  carried  a  series  of  names 
indorsed  thereon,  of  which  the  payee's  was  not  the  last  name. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Louis  W.  Myers,  Judge. 

The  f  aets  are  stated  in  the  opinion  of  the  court 

Stewart,  Weil  &  Turner,  for  Appellant 

Spencer  Thorpe,  for  Respondent 

CONREY,  P.  J. — ^By  his  complaint,  which  is  in  four  counts, 
the  plaintiff  brought  this  action  to  recover  upon  four  promis- 
sory notes,  each  of  which  was  made  payable  to  J.  M.  Thomas 
or  order,  and  signed  ''Marcus  Landsberg,  by  Nathan  Landa- 
berg.''    The  defendant  appeals  from  the  judgment. 

It  is  claimed  that  for  three  reasons  the  complaint  does  not 
state  a  cause  of  action :  1.  Because  the  copy  of  the  note  set  out 
in  each  count  shows  that  it  was  not  executed  by  the  defend- 
ant as  alleged  in  the  complaint,  but  by  Nathan  Landsberg, 
and  there  is  no  allegation  in  the  complaint  that  Nathan 
Landsberg  had  any  authority  to  execute  the  note  for  or  in  the 
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name  of  Marcus  Landsberg.  2.  Because  there  is  no  allega- 
tion in  either  of  the  four  counts  that  the  notes  or  either  of 
them  were  ever  delivered  to  the  plaintiflE.  3.  Because  the  in- 
dorsements on  each  note  set  out  in  the  complaint  show  that  the 
same  was  not  indorsed  by  J.  M.  Thomas,  the  payee,  but,  on 
the  contrary,  show  in  each  instance  the  name  of  some  person 
other  than  plaintiff  following  the  name  and  indorsement  of 
J.  M.  Thomas,  and,  therefore,  that  the  indorsement  made  by 
J.  M.  Thomas  must  have  been  made  to  such  other  person  and 
not  to  plaintiff. 

The  complaint  in  each  count  alleged  that  the  defendant 
made,  executed,  and  delivered  to  J.  M.  Thomas  the  described 
note.  This  is  not  negatived  by  the  mere  fact  that  the  form  of 
signature  to  the  note  was  as  above  stated.  {Goeiz  v.  Gold- 
bautn,  4  Cal.  Unrep.  749,  [37  Pac.  646].) 

The  complaint  in  each  count  alleged  that  at  a  stated  time 
the  said  J.  M.  ThomajB  "indorsed  said  note  to  plaintiff  and 
plaintiff  at  all  times  since  haa  been  and  is  now  the  owner  and 
holder  of  said  promissory  note."  We  think  that  this  was  a 
sufficient  statement  that  the  note  was  delivered  by  Thomas  to 
plaintiff.  It  is  time  that  in  a  certain  sense  there  may  be  an 
indorsment  of  a  note  prior  to  delivery  thereof ;  but  to  construe 
the  stated  allegation  as  merely  alleging  an  indorsement  with- 
out delivery  would  be  to  ignore  the  meaning  of  the  langnajire 
used  in  the  allegation  as  quoted  above.  There  was  no  de- 
murrer on  grounds  of  uncertainty  or  ambiguity  in  the  com- 
plaint. The  sole  point  urged  is  that  the  complaint  does  not 
state  a  cause  of  action. 

It  is  true  that  in  each  count  the  copy  of  the  note  as  set  forth 
carries  a  series  of  names  indorsed  thereon,  of  which  J.  M. 
Thomas  is  not  the  last  name.  This  is  not  alone  sufficient  to 
overcome  the  allegation  that  Thomas  indorsed  the  note  to 
plaintiff. 

The  judgment  is  affirmed. 

James,  J.,  and  Shaw,  J.,  concurred. 
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[Civ.  No.  2431.     First  Appellate  District.—July  81,  1918.] 

C.  R.  LAURENCE,  Appellant,  v.  PACIFIC  OIL  AND  LEAD 
WORKS  (a  Corporation),  Respondent. 

Statute  op  Limitations  —  Lack  of  Formal  Finding  —  Finding  o» 
Facts  Showing  Bab— Appeal — Affirm ancb  of  Judgment. — In  an 
action  to  recover  damaj^es  for  breach  of  contract,  the  failure  of  the 
court  to  find  in  terms  upon  the  plea  of  the  statute  of  limitations 
is  not  a  ground  for  the  reversal  of  the  judgment  on  appeal  where 
the  facts  found  show  that  the  action  is  barred. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  George  A.  Sturtevant, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Powell  &  Dow,  for  Appellant 

Pillsbury,  Madison  &  Sutro  and  A.  D.  Plaw,  for  Respond- 
ent 

THE  COURT.— The  plaintiff  brought  this  action  to  recover 
from  the  defendant  damages  for  failure  and  refusal  to  deliver 
a  certain  quantity  of  oil  in  violation  of  an  oral  agreement. 
The  answer,  among  other  defenses,  set  up  that  the  action  was 
barred  by  subdivision  3  of  section  338  of  the  Code  of  Civil 
Procedure,  requiring  an  action  for  the  taking,  detaining,  or 
injuring  of  goods  to  be  brought  within  three  years;  and  also 
subdivision  1  of  section  339  of  said  code,  limiting  to  two  years 
the  time  in  which  suit  may  be  brought  upon  an  obligation  or 
liability  not  founded  upon  an  instrument  in  writing.  The 
complaint  was  filed  on  June  4, 1915. 

The  court  found,  evidently  in  response  to  the  issue  of  the  bar 
of  the  statute,  that  prior  to  the  twenty-fourth  day  of  April, 
1912,  the  defendant  had  wholly  failed  and  neglected  to  deliver 
said  oil  upon  the  order  of  plaintiff;  and  also  that  on  the 
twenty-third  day  of  April,  1912,  the  defendant  refused  to  de- 
liver said  oil  to  plaintiff's  order,  and  notified  plaintiff  in  writ- 
ing of  such  refusal,  and  these  fiiulinirs  are  snpportod  by  the 
I'vidcuce.     The  cciivt  further  found  that  the  plaintiff  was  not 
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injured  by  defendant's  refusal  to  make  the  demanded  de- 
livery, and  gave  judgment  in  defendant's  favori  from  which 
plaintiff  appeals. 

The  appellant  claims  that  there  is  no  evidence  to  support 
the  finding  of  defendant's  refusal  in  writing  to  deliver  the 
oil;  but  the  evidence  is  found  in  the  sworn  answer  of  the  de- 
fendant in  a  previous  action  between  the  same  parties  concern- 
ing the  same  oil,  in  which  the  ownership  by  plaintiff  of  the  oil 
or  any  interest  therein  was  specifically  denied,  and  it  was  also 
alleged  that  the  merchandise  belonged  to  another  party,  to 
whom  it  had  been  actually  delivered  by  the  defendant.  This 
evidence  was  introduced  by  the  plaintiff  himself.  His  cause 
of  action  against  the  defendant  immediately  arose  upon  this 
categorical  denial  of  any  right  or  interest  of  the  plaintiff  in 
the  merchandise. 

The  point  is  made  by  appellant  that  the  court  failed  to  find 
in  terms  upon  the  plea  of  the  statute  of  limitations,  which  was 
a  material  issue  in  the  case,  and  that  it  Ib  not  sufficient  to  find 
facts  from  which  the  bar  of  the  statute  may  be  inferred,  citing 
the  case  of  Duff  v.  Duff,  71  Cal.  513,  [12  Pac.  570],  in  sup- 
port of  this  contention.  While  it  is  true  that  the  judgment  in 
that  case  was  reversed,  the  reversal  was  not  had  upon  this 
ground,  and  later  cases  considerably  weaken  the  force  of  what 
is  said  in  the  opinion  in  that  case  upon  this  point.  In  Water 
Co.  V.  Richardson,  72  Cal.  598,  [14  Pac  379],  there  was  no 
finding  in  terms  upon  the  plea  of  the  statute ;  but  the  court 
said  that  ''where  probative  facts  are  found,  and  the  court  can 
declare  that  the  ultimate  facts  necessarily  result  from  the 
facts  which  are  found,  the  finding  is  sufficient."  This  prin- 
ciple was  again  announced  in  McCray  v.  Burr,  125  Cal.  636, 
[58  Pac  203] ;  and  in  Woodham  v.  Cline,  130  CaL  497,  [62 
Pac.  398],  it  was  said:  ''It  is  not  necessary  that  the  court  find 
expressly  as  to  the  statute  of  limitations  where  the  facts  found 
or  admitted  show  that  the  action  is  not  barred."  We  take  it 
that  the  same  principle  must  apply  where  the  facts  found 
show  that  the  action  is  barred.  And  in  the  case  last  men- 
tioned the  court  also  said  that  "a  party  cannot  be  heard  to 
complain  of  the  absence  of  a  finding  upon  a  material  issue  if 
the  finding  must  have  been  against  him  upon  the  record  as 
presented." 

It  is  quite  evident  from  the  present  record  that  the  trial 
oourt  made  the  findings  above  recited  in  response  to  the  issue 
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of  the  statute  of  limitations;  and  it  would  be  idle  for  this  court 
to  reverse  the  judgment  for  the  purpose  of  requiring  the  trial 
court  to  make  a  formal  finding  in  terms  upon  the  bar  of  the 
statute  when  the  fact  of  the  bar  is  plainly  covered  by  the  find- 
ings as  made.  Such  a  reversal  would  be  purely  upon  techni- 
cal grounds,  and  out  of  harmony  with  the  trend  of  recent 
decisions  made  under  the  authority  of  constitutional  amend- 
ments designed  to  affect  matters  of  procedure  of  the  kind  now 
under  consideration. 

In  view  of  our  conclusion  upon  this  point  it  is  unneces- 
sary to  discuss  other  contentions  made  by  the  appellant. 

The  judgment  is  affirmed. 


[Ctw.  No.  174e.    Third  Appellate  District.— AngoBt  1, 1918.] 

P.  E.  McCREARY,  Respondent,  v.  TORONTO  MIDWAY 
OIL  COMPANY,  LIMITED,  et  al.,  Defendants;  PIO- 
NEER MIDWAY  OIL  COMPANY  et  al.,  Appellants. 

IfxcBANios'  Luns— MiNiNQ  CLAIM-— LiBOBr-Oni  Wells.— The  second 
vabdivision  of  fleetioii  1183  of  the  Code  ef  Civil  Procedure  gives 
peraons  who  perform  labor  in  any  mining  claim  a  Hon  for  the  value 
of  the  labor  done,  and  provides  that  the  superintendent  shall  be 
considered  the  agent  of  the  owner;  and  this  is  the  only  statute  on 
the  subject  applicable  Ho  an  oil  well. 

Id. — CuoM  OF  SuPESiKTENDKNT  FOB  Salabt. — ^The  Superintendent  of  an 
oil  mining  company  is  not  entitled  to  a  lien  for  his  claim  for  unpaid 
salary,  rinee  such  claim  does  not  come  within  the  purview  of  sec- 
tion 1187  of  the  Code  of  Civil  Ptocedure,  providing  for  the  filing 
of  claims. 

Iby— Form  of  Claim  —  Action  to  Enfobos  Lixn  —  Pleadino — Plain- 
tiff's Bights  Limitbd  bt  Claim  Filed. — ^In  an  action  to  enforce 
a  lien  under  the  mechanic's  lien  law,  the  plaintiff's  case  can  be  no 
stronger  than  that  set  forth  in  his  claim  of  lien. 

hk — ^Manual  Labob  not  Indicated. — Where  it  appears  from  the  claim 
for  unpaid  salary  of  the  superintendent  of  an  oil  company  that  his 
duties  were  to  supervise  and  direct  the  oil  drilling  operations  for 
the  purpose  of  developing  and  improving  the  premises,  and  there 
is  nothing  indicating  that  he  performed  manual  labori  the  claim  of 
Hen  Is  fataUy  defective. 
t«  OaL  App.— a 
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.  Id.— <^AiM  Prematurely  Filed.— Under  section  1187  of  the  Code  of 
Civil  Procedure,  which  provides  tliat  every  person  save  the  original 
contractor  shall  file  his  claim  within  thirtj  days  after  he  has  ceased 
to  labor,  the  last  day  on  which  a  labor  claimant  performed  labor 
must  have  passed  before  he  can  file  his  claim,  and  therefore  where, 
in  a  claim  filed  on  August  22d  at  12:15  P.  M.,  the  elaimant  stated 
that  he  was  still  employed,  and  in  an  amended  complaint  in  an 
action  to  enforce  the  lien  it  was  alleged  that  the  plaintiff  was  em- 
ployed between  April  1,  1912,  and  August  23,  1912,  and  that  his 
services  were  concluded  on  or  about  August  22d,  his  employment 
had  not  ceased  before  his  notice  of  Hen  was  filed,  and  the  claim 
of  lien  having  been  prematurely  filed,  it  conferred  no  right  of 
action. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Kern 
County.     Howard  A.  Peairs,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Edmund  Tauzsky,  Geo.  E.  Whitaker,  and  T.  N.  Harvey,  for 
Appellants. 

S.  Wyman  Smith,  for  Respondent. 

BURNETT,  J. — The  action  was  to  foreclose  a  mechanic's 
lien,  and  the  appeal  is  from  the  judgment  in  favor  of  plaintiff 
and  from  an  order  denying  a  motion  for  a  new  trial.  Re- 
spondent has  made  no  appearance  in  this  court  and  it  is  fair 
to  assume  that  he  has  abandoned  the  case.  His  attorney  in 
the  court  below  died  after  the  appeal  was  taken,  and  respond- 
ent failed  to  secure  other  counsel  to  represent  him.  The 
points  made  here  for  a  reversal  seem  to  have  been  urged  at  the 
trial  and  on  the  motion  for  a  new  trial,  and  we  regret  that  we 
have  not  been  furnished  with  the  views  of  respondent  and  of 
the  trial  judge  on  the  questions  herein  presented.  However, 
we  have  given  the  record  careful  examination,  and  we  are 
satisfied  that  respondent's  claim  for  lien  cannot  be  maintained. 

The  second  subdivision  of  section  1183  of  the  Code  of  Civil 
Procedure,  as  amended  in  1911,  [Stats.  1911,  p.  1313],  gives 
persons  who  perform  labor  in  any  mining  claim  a  lien  for  the 
value  of  the  labor  done,  and  it  provides  that  the  superintend- 
ent shall  be  considered  the  agent  of  the  owner  for  the  pur- 
poses of  the  Mechanic's  Lien  Act. 
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This  is  the  only  statute  on  the  subject  applicable  to  an  oil 
well.  {Bereniz  v.  Belmont  OH  Min.  Co.,  148  Cal.  577,  [113 
Am.  St.  Rep.  308,  84  Pae.  47].)  Plaintiff  in  his  claim  of  lien 
stated  "that  since  May  1,  1911,  the  claimant  has  been  em- 
ployed continuously  by  the  Toronto  Midway  Oil  Company, 
Limited,  and  is  still  so  employed,  and  no  part  of  claimant's 
salary  has  been  paid  since  March,  1912,  and  that  the  claimant 
at  all  times  since  the  first  day  of  April,  1912,  up  to  date  has 
been  employed  continuously  by  the  Toronto  Midway  Oil  Com- 
pany, Limited,  as  superintendent  of  the  oil  operations  of  the 
Toronto  Midway  Oil  Company,  Limited." 

It  is  to  be  observed  that  nothing  therein  indicates  that  he 
performed  manual  labor.  It  appears  that  the  duties  of  supci- 
intendent  were  to  supervise  and  direct  the  oil  drilling  opera- 
tions for  the  purpose  of  developing  and  improving  the  prem- 
ises. It  is  true  that  in  his  deposition  plaintiff  testified  as 
follows :  **My  duties  were  looking  after  the  things  and  handling 
the  properties  and  in  case  of  fishing  jobs  or  anything  like  that 
helping  the  men  at  the  well.  All  the  men — four  men  steady 
and  sometimes  more — were  under  me;  I  hired  them  and  laid 
them  off,  seen  to  and  0.  K.  'd  all  orders  and  bills  for  work  and 
material  used  in  and  about  the  premises.  After  the  well  was 
cemented,  I  pumped  one  tower  for  twelve  hours,  testing  the 
well  to  see  what  it  would  do.  I  did  this  for  several  days.  I 
had  general  control  of  all  the  property  about  the  lease."  The 
foregoing  language  may  indicate  that  he  did  some  actual  labor 
on  the  mine,  but  even  that  was  incidental  to  his  main  duty, 
which  was  of  supervision  and  direction.  But  we  may  concede 
that  there  is  sufficient  evidence  to  show  that  he  did  manual 
labor,  and  in  that  respect  that  there  is  support  for  the  allega- 
tion of  the  amended  complaint,  "that  as  such  superintendent 
he  did  supervise  and  direct  the  oil  drilling  operations  of  said 
company,  and  in  connection  with  such  supervision  and  direc- 
tion he  performed  manual  labor."  Yet,  as  far  as  the  lien  is 
concerned,  his  case  can  be  no  stronger  than  is  set  forth  in  his 
claim  of  lien,  and  in  that,  as  we  have  seen,  there  is  no  state- 
ment as  to  manual  labor.  Section  1187  of  the  Code  of  Civil 
Procedure  provides  that  the  claimant  must  file  a  claim  of  lien 
"containing  a  statement  of  his  demand  after  deducting  all 
just  credits  and  offsets,  with  the  name  of  the  owner  or  reputed 
owner,  if  known,  also  the  name  of  the  person  by  whom  he  was 
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employed,  or  to  whom  he  furnished  the  materials,  with  a  state- 
ment of  the  price,  if  any,  agreed  upon  for  the  same  and  when 
payable,  and  of  the  work  agreed  to  be  done  and  when  the  same 
was  to  be  done,  if  agreed  upon,  and  also  a  description  of  the 
property  to  be  charged  with  the  lien,  sufficient  for  identifica- 
tion." 

While  all  the  provisions  of  the  lien  law  are  to  be  liberally 
construed  with  a  view  of  protecting  and  promoting  the  legit- 
imate interest  of  the  laborer,  or  materialman,  there  must,  of 
course,  be  a  substantial  compliance  with  the  requirements  of 
the  law  in  order  to  enforce  the  remedy  against  the  property. 
Assuredly,  a  total  omission  of  the  essential  element  of  a  lien, 
the  performance  of  manual  labor,  leaves  the  claim  too  fragile 
to  support  any  such  judgment  as  was  awarded  herein.  The 
claim  of  superintendent,  as  such,  is  not  subject  to  lien,  since 
it  does  not  come  within  the  purview  of  section  1183.  (Dvrk- 
heimer  v.  Copperopolis  Copper  Co.,  55  Or.  37,  [104  Pac. 
895] .)  We  conclude,  therefore,  for  the  reason  stated,  that  the 
claim  of  lien  was  fatally  defective. 

We  think,  also,  that  the  claim  of  lien  was  prematurely  filed. 
This  was  filed  at  12:15  P.  M.  of  August  22,  1912,  but 
the  claimant  declared  therein  that  he  was  still  employed  as 
superintendent,  and  in  his  amended  complaint  he  alleged  that 
he  was  so  employed  between  April  1,  1912,  and  August  23, 
1912,  and  that  his  services  were  concluded  on  or  about  August 
22d.  His  employment  had  not  ceased,  therefore,  before  his 
notice  of  lien  was  filed.  But  the  statute,  section  1187  of  the 
Code  of  Civil  Procedure,  provides  that  every  person  save  the 
original  contractor  shall  file  his  claim  of  lien  within  thirty 
days  after  he  has  ceased  to  labor.  This  necessarily  means 
that  the  last  day  on  which  he  labored  must  have  passed  before 
he  can  file  his  claim.  His  employment  having  terminated  on 
August  22dy  the  first  day  on  whidi  he  could  file  his  claim  was 
the  23d. 

When  a  claim  of  lien  is  prematurely  filed,  it  confers 
no  right  for  a  lien.  (Davis  v.  McDonough,  109  Cal.  547,  [42 
Pac.  450] ;  Santa  Monica  Lumber  dk  MUl  Co,  v.  Hege,  119  Cal. 
376,  [51  Pac.  555] ;  Marchant  v.  Haf/es,  120  Cal.  137,  [52  Pac. 
154] ;  Baker  v.  LaJce  Land  Carud  dk  Irr.  Co.,  7  Cal.  App. 
[94  Pac.  773].)^ 
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Other  considerations  which  seem  to  possess  merit  are  called 
to  our  attention  by  appellants,  but  we  think  it  unnecessary  to 
notice  them  specifically. 

The  judgment  and  order  are  reversed. 

Chipman,  P.  J.,  and  Hart,  J.,  concurred. 


[Oir.  No.  1764.    Third  Appellate  District.— August  1,  1918.] 

KAJSPEB  GEBO  et  al.,  Appellants,  v.  W.  H.  RICHET  et  al., 
Respondents. 

TSHDOB  AND  TeNDZI  —  PUBOHASE  P&IOX    PaTABLB  DT  InSTALLICSNTS  — 

INTEBEST  ON  DxRSBSD  Patments. — Interest  on  paymentlB  of  in- 
stallments of  the  pnrehase  price  of  land  under  a  contract  was  not 
payable  where  the  contract  was  for  a  fixed  sum  and  fixed  install- 
ments and  contained  no  agreement  for  the  payment  of  interest. 
bK — Gontbaoi^-Unambiouous  Instbumxnt — Intebpbbtation  not  Bs> 
gunsD. — ^Where  a  eontraot  is  a  complete  workable  and  unambiguous 
instrument,  it  does  not  require  either  evidence  of  usage  or  implica- 
tion of  law  to  interpret  it. 

Id. — ^Pleading — Conteaot  8vr  Fobth  Df  Complaint— Alleoations  in 
GoNTLEOT  With  Oontragt — Stbikino  Out. — ^Where  a  contract  is 
set  forth  in  fuU  in  a  complaint,  allegations  of  fact  in  direct  conflict 
with  the  contract  itiBelf  are  properly  stricken  oat  as  conclusions  of 
law  and  also  redundant  and  contradictory  to  the  contract. 

APPEAL  from  the  Superior  Court  of  San  Joaquin  County. 
George  F.  Buck,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  courL 

George  F.  McNoble,  for  Appellants. 

O.  B.  Parkinson  and  Parkinson  ft  Parkinson,  for  Re- 
spondents. 

BXJRNETT,  J.— The  appeal  is  from  a  final  judgment 
in  favor  of  plaintifiEs  for  the  sum  of  $226.98,  they  being  dis- 
satisfied with  the  amount  awarded.  The  controversy  is  over 
the  question  whether  they  should  have  been  allowed  interest 
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on  deferred  payments  under  a  contract  of  sale  of  real  prop- 
erty. 

The  matter  was  presented  to  the  court  on  a  motion  to  strike 
out  certain  portions  of  the  complaint,  and  there  is  no  objec- 
tion to  the  form  of  the  procedure,  it  being  admitted  by  appel- 
lants that  "the  sole  point  in  dispute  in  the  case  was,  and  is, 
whether  under  the  said  contract  of  sale  the  plaintiffs,  as 
vendors  of  the  land  described  in  the  contract,  had  a  right  to 
collect  interest  on  the  deferred  payments  from  the  vendees 
mentioned  therein.  If  they  had  that  right  under  said  con- 
tract properly  interpreted,  the  judgment  of  the  lower  court 
ought  to  be  reversed.  If  they  had  not  that  right,  the  said 
judgment  ought  to  be  affirmed." 

Said  contract  was  as  follows : 

"This  agreement  made  and  entered  into  this  12th  day  of 
October,  1915,  by  and  between  Kasper  Gero  and  Margaret 
Gero  (his  wife),  of  the  County  of  San  Joaquin,  State  of  Cali- 
fornia, the  parties  of  the  first  part,  and  W.  H.  Richey,  Josie 
Richey,  E.  A.  Richey  and  W.  H.  Richey,  Jr.,  of  the  county 
and  state  aforesaid,  parties  of  the  second  part, 

"Witnesseth:  That  the  said  party  of  the  first  part,  for  and 
in  consideration  of  the  covenants  and  agreements  on  the  part 
of  the  said  party  of  the  second  part  hereinafter  contained, 
agrees  to  sell  and  convey  unto  the  said  party  of  the  second 
part,  and  said  party  of  the  second  part  agrees  to  buy  all  of 
that  certain  lot  or  parcel  of  land  situated  in  the  County  of 
San  Joaquin,  State  of  California,  and  being  more  particularly 
described  as  follows,  to  wit : 

"The  West  Thirty- three  (33)  acres  of  the  Northwest  quar- 
ter  (N.  W.  14)  of  the  Northeast  quarter  (N.  E.  ^4)  of  Section 
Thirty-three  (33),  Township  Two  (2)  North,  Range  Eight 
(8)  East,  lying  north  of  the  county  road  containing  thirty- 
three  (33)  acres  more  or  less. 

"For  the  sum  of  five  thousand  eight  hundred  ($5,800.00) 
dollars,  gold  coin  of  the  United  States  of  America,  to  be  paid 
in  the  following  manner,  as  follows,  to  wit: 

"Three  hundred  fifty  ($350.00)  dollars  upon  the  execution 
and  delivery  of  this  agreement,  receipt  whereof  is  hereby  ac- 
knowledged, two  hundred  ($200.00)  dollars  on  or  before  the 
12th  day  of  October,  1916;  five  hundred  ($500.00)  dollars  on 
or  before  October  12th,  1917  j  five  hundred  ($500.00)  dollars 
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on  orbefore  October  12th,  1918;  seven  hundred  fifty  ($750.00) 
dollars  on  or  before  October  12th,  1919;  and  one  thou- 
sand ($1,000.00)  dollars  on  or  before  October  12th,  1920,  and 
the  balance  of  twenty-five  hundred  ($2,500.00)  dollars  to  be 
paid  on  or  before  October  12th,  1921. 

**It  is  hereby  agreed  by  the  parties  hereto  that  upon  the 
payment  of  the  amounts  above  stated,  amounting  to  five  thou- 
sand and  eight  hundred  ($5,800.00)  dollars,  the  said  parties 
of  the  first  part  agrees  to  execute  a  bargain  and  sale  deed  to 
the  above  described  property  free  and  clear  of  all  incum- 
brances and  further  agrees  to  furnish  to  the  said  parties  of 
the  second  part  a  certificate  of  title  or  abstract  to  said  prop- 
erty. 

"And  it  is  further  understood  and  agreed  that  the  said  par- 
ties of  the  second  part  shall  have  the  privilege  to  pay  to  the 
said  parties  of  the  first  part  the  sum  of  tv70  hundred 
($200.00)  dollars  at  any  time  upon  this  agreement  providing 
that  the  time  the  said  payments  are  made  that  the  parties  of 
the  second  part  will  pay  all  interest  due  on  said  agreement 
to  that  date.  And  the  said  party  of  the  first  part  agrees  to 
accept  the  full  amount  of  this  agreement  at  any  time  upon 
the  payment  by  the  parties  of  the  second  part  of  the 
full  amount  to  the  said  parties  of  the  first  part,  and  the  par- 
ties of  the  first  part  agrees  to  execute  a  bargain  and  sale  deed 
to  said  property. 

*'And  the  said  parties  of  the  second  part  agrees  to  pay  all 
state  and  county  taxes  or  assessments  vi^hatsoever  nature, 
which  are  or  may  become  due  on  the  premises  above  de- 
scribed. In  the  event  of  failure  to  pay  the  said  installments 
or  any  of  them  by  the  said  party  of  the  second  part  as  said 
installments  shall  become  due,  the  said  parties  of  the  first 
part  shall  be  released  from  all  obligations  in  law  or  in  any 
equity  to  convey  said  property,  and  the  said  parties  of  the  sec- 
ond part  shall  forfeit  all  right  to  all  payments  made  upon  this 
agreement. 

**Time  shall  be  the  essence  of  this  agreement  and  it  is 
understood  that  the  stipulations  aforesaid  are  to  apply  to  and 
bind  the  heirs,  executors,  administrators  and  assigns  of  the 
respective  parties  hereto,  and  that  the  said  parties  of  the  sec- 
ond part  are  to  be  let  into  and  have  immediate  possession  and 
hold  peaceable  possession  so  long  as  they  comply  with  the 
terms  of  this  agreement.    Upon  failure  of  said  parties  of  the 
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second  part  to  comply  with  the  terms  of  this  agreement  they 
agree  to  yield  peaceable  possession  to  the  said  parties  of  the 
first  part. 

"In  witness  whereof,  the  parties  hereto  have  hereunto  set 
their  hands  and  scab  the  day  and  year  first  above  written." 

We  are  entirely  satisfied  that  the  lower  court  was  right  in 
holding  that  appellants  were  not  entitled  to  interest  on  said 
installments  before  they  became  due.  This  follows  from  the 
express  agreement  of  the  parties  themselves.  The  contract 
provides  that  the  consideration  for  the  land  is  the  sum  of  five 
thousand  eight  hundred  dollars,  to  be  paid  in  the  manner 
specified.  There  is  no  element  therein  of  ambiguity  or  un- 
certainty. As  far  as  the  sum  to  be  paid  is  concerned,  the  con- 
tract is  complete  and  there  is  no  room  for  parol  evidence.  The 
effect  of  such  evidence,  if  permitted  to  show  that  the  inten- 
tion of  the  parties  was  that  an  additional  sum  was  to  be  paid, 
would  be  to  vary  the  terms  of  a  written  agreement,  which 
needs  no  addition  nor  explanation.  The  statement  that  five 
thousand  eight  hundred  dollars  is  the  sum  to  be  paid  for  the 
land  has  the  same  significance  as  if  the  parties  had  provided 
that  said  sum  and  no  more  was  the  consideration.  The  re- 
cital of  the  amount  carries,  of  course,  the  necessary  implica- 
tion that  it  is  exclusive  of  any  other  sum.  Other  provisions 
of  the  contract  confirm  the  view  that  interest  on  the  deferred 
payments  was  not  contemplated.  For  instance,  the  agreement 
states  that  '*in  the  event  of  failure  to  pay  tiie  said  install- 
ments or  any  of  them  by  the  said  parties  of  the  second  part 
as  said  installments  shall  become  due  said  parties  shall  be  re- 
leased from  all  obligations,  etc"  If  interest  had  been  in- 
tended, it  would  have  been  provided:  **In  the  event  of  failure 
to  pay  the  said  installments  or  any  of  them  or  any  accrued  in- 
teresi  thereon  by  the  said  parties  of  the  second  part  as  said 
installments  and  interest  shall  become  due."  Also,  the  other 
covenant  in  reference  to  the  execution  of  the  deed  would  have 
read,  ''Upon  the  payment  of  the  amounts  above  stated, ^ 
amounting  to  five  thousand  and  eight  hundred  dollars,  to- 
gether with  interest  accrued  and  unpaid  thereon,  the  said  par- 
ties of  the  first  part  agree  to  execute,"  eto. 

To  interpret  the  language  used  by  the  parties  so  as  to  up- 
hold the  contention  of  appellants  would  be  to  interpolate  a 
covenant  into  the  contract  and  to  ignore  the  significance  of  the 
terms  they  have  chosen  to  express  their  intention^ 
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If  we  may  look  beyond  the  contract  itself,  we  find  that  the 
decisions  in  this  state  uphold  the  view  that,  unless  the  parties 
to  such  an  agreement  provide  otherwise,  interest  is  allowed 
only  from  the  time  the  debt  becomes  due. 

In  City  of  Los  Angeles  v.  City  Bank,  100  Cal.  22,  [34  Pac. 
512],  it  is  said:  ''In  the  absence  of  an  express  contract  the 
law  only  awards  interest  upon  money  from  the  time  it  falls 
due.  (Civ.  Code,  sec.  1917.) "  This  language  is  quoted  with 
approval  in  the  case  of  Hayt  v.  Bentel,  164  Cal.  685,  [130  Pac. 
432].  The  principle  is  recognized,  also,  in  other  decisions, 
among  which  we  find  the  case  of  Taber  v.  Piedmont  Heights 
Building  Co.,  25  Cal.  App.  222,  [143  Pac.  319],  decided  by 
this  court. 

But  the  point  is  made  that  it  inferentially  appears  that  in- 
terest was  to  be  allowed  on  the  deferred  payments,  or,  at  least, 
that  an  inconsistency  is  created,  so  as  to  render  parol  evidence 
admissible,  by  virtue  of  the  provision  that  the  parties  of  the 
second  part  shall  have  the  privilege  of  paying  the  sum  of  two 
hundred  dollars  at  any  time,  providing  that,  at  the  time  the 
said  payments  are  made,  they  "will  pay  all  interest  due  on 
said  agreement  to  that  date."  This  manifestly  extended  a 
favor  to  respondents  in  allowing  smaller  partial  payments,  but 
to  take  advantage  of  it,  they  were  required  to  pay  whatever 
interest  might  be  due.  It  was  probably  contemplated  that 
some  of  the  installments  called  for  in  the  former  clause  of  the 
contract  might  be  delinquent.  If  so,  and  they  desired  to  pay 
only  two  hundred  dollars  of  the  consideration  at  one  time,  the 
parties  of  the  second  part  were  also  to  pay  interest  on  said 
payment  or  payments  that  had  become  due.  This  clause  must, 
of  course,  be  construed  in  connection  with  what  goes  before  so 
as  to  give  effect,  if  possible,  to  the  language  of  the  whole  con- 
tract It  should  not  be  given  a  meaning  that  will  nullify  or 
vary  the  entire  covenant  to  which  we  have  alluded.  We  need 
not  quote  the  familiar  rules  embodied  in  the  provisions  of  the 
Civil  Code  for  the  interpretation  of  written  instruments. 
These  rules  are  all  designed  to  aid  in  ascertaining  the  inten- 
tion of  the  parties.  That  the  intention  was  such  as  we  have 
indicated,  we  think  follows  necessarily  from  the  very  lan- 
guage of  the  instrument. 

Of  course,  if,  as  appellants  contend,  "by  clerical  misprision, 
inadvertence,  or  typist's  error  the  usual  clause  reading  substan- 
tially as  follows,  'interest  on  all  deferred  payments  herein  at 
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the  rate  of  six  per  cent  per  annum/  was  left  out  or  omitted 
from  the  memorial  or  type- written  evidence  of  the  contract." 
under  proper  proceedings  the  instrument  might  have  been  re- 
formed, but  with  that  consideration  we  are  not  concerned  in 
this  action. 

We  may  add  that  if  the  question  involved  a  loan  of  money, 
the  case  would  be  governed  by  the  special  rule  provided  in 
section  1914  of  the  Civil  Code,  as  follows:  ''Whenever  a  loan 
of  money  is  made,  it  is  presumed  to  be  made  upon  interest, 
unless  it  is  otherwise  expressly  stipulated  at  the  time  in  writ- 
ing." But,  manifestly,  we  are  not  dealing  with  a  loan,  but 
with  a  contract  for  the  sale  and  purchase  of  real  estate. 

Nor  is  there  any  greater  reason  for  holding  that  by  virtue  of 
section  1917  of  the  Civil  Code  appellants  are  entitled  to  inter- 
est on  the  deferred  payments.  That  section  provides :  "Unless 
there  is  an  express  contract  in  writing,  fixing  a  different  rate, 
interest  is  payable  on  all  moneys  at  the  rate  of  seven  per  cent 
per  annum  after  they  become  dtie,  on  any  instrument  of  writ- 
ing, except  a  judgment,  and  on  moneys  lent,  or  due  on  any 
settlement  of  account,  from  the  day  on  which  the  balance  is 
ascertained,  and  on  moneys  received  to  the  use  of  another  and 
detained  from  him."  Said  deferred  payments  were  not  due; 
they  do  not  involve  money  lent  or  dt^e  on  any  settlement  of 
account  on  which  a  balance  has  been  ascertained.  Assuredly, 
these  terms  are  so  well  understood  as  to  require  no  argument 
or  citation  of  authority  to  demonstrate  that  we  have  before  us 
no  such  case. 

We  think  it  is  equally  plain  that  evidence  of  custom  as  to 
the  payment  of  interest  under  such  circumstances  was  not 
admissible.  Usage  is  admissible  only  as  an  instrument  of  in- 
terpretation. (Subd.  12,  sec.  1870,  Code  Civ.  Proc;  Loyalton 
Electric  Light  Co,  v.  California  Pins  Booo  etc.  Co.,  22  Cal. 
App.  75,  [133  Pac.  323].)  Herein  the  contract  needs  no  ex- 
traneous aid,  as  its  express  terms  plainly  provide  (1)  that  the 
purchase  price  is  five  thousand  eight  hundred  dollars;  (2) 
how  and  when  that  amount  is  to  be  paid  without  mentioning 
the  payment  of  interest;  (3)  that  upon  the  payment  of  said 
p  mount  the  said  parties  of  the  first  part  agree  to  execute  a 
deed,  and  (4)  that  the  parties  of  the  second  part  may  have  the 
option  to  pay  the  principal  in  smaller  installments,  provided 
that  they  also  pay  any  interest  that  may  be  due. 
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In  none  of  the  cases  cited  by  appellants  do  we  find  anythin^' 
opposed  to  the  views  herein  expressed. 

In  Wagner  v.  EmtatUw,  169  Cal.  663,  [147  Pac.  561],  the 
contract  expressly  provided  that  interest  should  be  paid  at  the 
rate  of  seven  per  cent  per  annum,  and  the  court  very  nat- 
urally and  properly  held  that  the  date  of  payment  of  interest 
would  be  supplied  by  custom.  The  contract,  of  course,  was 
incomplete  in  that  respect,  and  the  omitted  term  was  there- 
fore added 

In  Ekrenstrom  v.  PJiiUips  (Del.  Ch.),  77  Atl.  81,  the  con- 
tract  provided  that  interest  should  be  paid  and  also  the  rate, 
but  omitted  to  specify  the  term  of  payment,  whether  annually 
or  semi-annually.  It  also  recited :  ''Terms  of  mortgage  to  be 
arranged  satisfactorily."  The  court  properly  held  that  it 
could  be  shown  by  parol  evidence  that  the  parties  intended 
that  the  mortgage  should  be  in  the  usual  form  providing  for 
the  term  of  payment  of  interest. 

In  Bums  v.  Sennett  &  Miller,  99  Cal.  363,  [33  Pac.  916], 
the  contract  was  oral  and  general  in  its  character  and  the 
court  held  that  '*so  far  as  the  offered  testimony  involved  proof 
of  the  usage,  if  any  such  there  were,  which  entered  into  a  gen- 
eral emplojrment  to  load  or  unload  a  ship,  in  the  absence  of  a 
special  contract,  it  should  have  been  admitted." 

In  Standard  American  Dredging  Co.  v.  Oakland,  30  Cal. 
App.  237,  [157  Pac.  833],  this  court  held  that  the  evidence  of 
usage  admitted  by  the  trial  court  was  harmless,  even  if  the 
ruling  was  erroneous,  and  it  was  said:  "In  making  its  find- 
ings, we  think  the  court  was  justified  in  disregarding  the  evi- 
dence as  to  usage  as  we  infer  it  did  in  not  making  any  finding 
on  that  question." 

The  foregoing  cases  and  others  which  might  be  referred  to 
are  illustrative  of  the  familiar  practice  of  allowing  evidence 
of  custom  to  supply  an  omission  from  a  contract,  which  con- 
tract is  incomplete  and  uncertain,  but,  for  reasons  already 
■tated,  we  do  not  consider  them  applicable  herein. 

While  appellants  have  made  an  able  and  interesting  argu- 
ment against  the  decision  of  the  lower  court,  we  cannot  avoid 
the  conclusion  that  respondents  are  right  in  the  following  con- 
tentions: ''(1)  The  contract  in  question  does  not  anywhere 
provide  expressly  that  interest  should  be  paid  upon  deferred 
installments  of  principal  as  contended  by  appellants;  (2)  The 
contract  as  concluded  is  a  complete,  workable,  and  unambigu- 
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011B  instroment  which  does  not  require  the  addition  of  any 
terms  in  regard  to  interest  to  enable  it  to  be  carried  out  ac- 
cording to  the  expressed  intention  of  the  parties,  and  there- 
fore does  not  require  either  evidence  of  usage  or  implication 
of  law  to  interpret  it  or  carry  it  into  effect;  (3)  The  contract 
is  a  contract  for  the  sale  of  land  upon  which  there  was  at  the 
time  of  bringing  action  no  portion  of  the  principal  due  and 
unpaid  of  which  tender  in  full  had  not  been  made  to  the  plain- 
tiff;  that  under  the  general  principles  of  law  no  interest  is 
allowed  upon  moneys  not  yet  due  under  such  contract  where 
the  contract  itself  does  not  provide  for  interest;  (4)  the  alle- 
gations in  the  complaint  to  the  effect  that  interest  on  deferred 
installments  was  due  under  the  terms  of  the  contract  were, 
therefore,  in  direct  conflict  with  the  contract  itself,  which  was 
set  forth  in  full  in  the  complaint,  and  were  therefore  prop- 
erly stricken  out  of  the  complaint  as  conclusions  of  law  and 
also  redundant  and  contradictory  to  the  contract's  provi- 
sions/' 

We  think  the  judgment  should  be  affirmed,  and  it  is  so 
ordered. 

Chipman,  P.  J.,  and  Hart,  J.,  eoncurred. 


[Crim.  No.  447.    Third  Appenate  Dfstrlet.-^Aiigiul  t,  1918.] 
THE  PEOPLE,  Respondent,  v.  PETER  BAKER,  Appellant. 

Cu^asAL  Law  —  Bali  of  Liquob  to  Mtnob  —  Juybnuji  Coubt  Law — 
PxNAL  Code — ^No  Conflict  of  Laws. — ^There  is  no  eonfliet  between 
section  21  of  the  jnyenile  court  la^  (Stats.  1915,  p.  1225),  and  sec- 
tion 397b  of  the  Penal  Code,  the  Litter  being  intended  to  reach  the 
specific  offense  of  sales  of  intoxicating  liquors  to  minors  under  the 
age  of  eighteen  years,  and  the  former  being  designed  to  protect 
persons  under  the  age  of  twenty-one  years  from  suffering  the  con- 
sequences of  any  act,  which  causes  or  tonds  to  cause  or  encourage 
such  persons  to  become  addicted  to  the  use  of  intoxicating  liquors, 
or  to  lead  idle,  dissolute,  or  immoral  lives. 

Id. — ^AoT  Punishable  Under  Two  Statutes. — The  esdstenee  of  a  stat- 
ute punishing  the  sale  of  intoxicating  liquors  when  the  purchaser 
is  under  the  age  of  eighteen  years  cannot  limit  or  affect  the  opera- 
tion of  the  juTenile  court  law,  under  which  one  who  sells  intozieat- 
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ing  liquor  to  a  person  under  the  age  of  twent]r-one  years  may  be 
proseentedy  if  such  eonduct  tends  to  cause  the  minor  to  lead  a  dis- 
solute and  immoral  life. 

Id. — OoNSTBUcnoN  of  Jutenilb  Court  Law — ^Distinction  Betwbxn 
AOT  AND  Penal  Code.— Under  section  397b  of  the  Penal  Code,  in  the 
case  of  the  sale  of  intoxicating  liquor  to  a  person  under  the  age 
of  eighteen,  the  sale  alone,  regardless  of  its  consequences,  consti- 
tutes the  crime,  but  to  constitute  an  offense  under  the  Juvenile 
Court  Act,  the  act  must  be  accompanied  by  circumstances  tending 
to  show  that  it  would  cause  the  minor  to  lead  an  immoral,  idle,  or 
dissolute  life. 

lb. — ^Eyidsnoe — ^Vebdict  of  Jubt  Justifixd. — ^Evidence  in  a  prosecution 
under  the  juvenile  court  law  examined  and  found  to  justify  a 
verdict  of  guilty  where  the  defendant  had  sold  beer  to  a  minor 
nnder  the  age  of  twenty-one,  who  was  a  frequenter  of  saloons  and 
billiard-rooms. 

Id. — ^Intent  of  Seller  Immaterial.— The  intent  of  the  seller  in  such 
ease  was  immaterial,  since  the  law  contemplates  the  effects  of  sell- 
ing and  its  tendency  to  cause  the  minor  to  become  a  delinquent  and 
not  the  motive  or  intent  of  the  seller. 

Id. — Other  Sales — Pxtrpose  for  Whioh  Admissible. — Evidence  of  the 
sale  of  intoxicating  liquors  to  the  same  mimor  in  the  same  saloon 
at  other  times  was  properly  admitted,  the  jury  having  been  told 
that  the  evidence  was  admitted  upon  the  theory  that  it  might  tend 
to  prove  that  this  minor  was  a  person  who  was  in  danger  of  becom- 
ing an  habitual  drunkard,  and  for  that  purpose  alone,  and  not  for 
the  purpose  of  attempting  to  prove  the  main  charge,  namelyi  the 
sale  of  two  bottles  of  beer  to  the  minor, 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Hum- 
boldt County.    George  D.  Murray,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

James  W.  Henderson,  for  Appellant. 

U.  S.  Webb,  Attorney-General,  and  J.  Charles  Jones, 
Deputy  Attorney-General,  for  Respondent. 

CHIPMAN,  P.  J.— By  information  filed  by  the  district  at- 
torney of  Humboldt  County  it  was  charged  as  follows: 
''That  the  said  defendant  Peter  Baker,  did  then  and  there,  to 
wit:  in  said  certain  saloon,  barroom  and  place  in  said  city 
of  Eureka,  county  of  Humboldt,  state  of  California,  on  said 
23rd  day  of  December,  1917,  willfully,  knowingly  and  unlaw« 
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fully  sell,  furnish  and  give  to  Prank  Mahan,  who  was  then 
and  there  a  minor  under  the  age  of  twenty-one  years,  to  wit : 
of  the  age  of  eighteen  years,  intoxicating  liquor,  to  wit:  beer. 
That  said  act  by  said  defendant  Peter  Baker  did  then  and 
there  manifestly  cause,  tend  to  cause,  encourage  and  con- 
tribute to  the  said  Frank  Mahan,  then  and  there  a  minor 
under  the  age  of  twenty-one  years,  to  wit:  of  the  age  of 
eighteen  years,  to  become  and  remain  a  person  coming  within 
the  provisions  of  section  one  of  the  Juvenile  Court  Law  of  the 
state  of  California,  to  wit :  a  person  under  the  age  of  twenty- 
one  years  who  habitually  uses  intoxicating  liquors,  and  who 
is  leading  or  is  in  danger  of  leading  an  idle,  dissolute,  lewd 
and  immoral  life;  contrary,*'  etc. 

Tried  by  a  jury  the  verdict  was  guilty  as  charged  in  the 
information  and  defendant  was  sentenced  to  pay  a  fine  of 
three  hundred  dollars  and  in  default  of  payment  to  serve  im- 
prisonment in  the  county  jail  for  the  period  of  one  day  for 
each  two  dollars  of  said  fine  until  the  same  be  paid  or  satis- 
fied. Defendant  appeals  from  the  judgment  and  order  deny- 
ing his  motion  for  a  new  trial* 

The  following  quotation  from  defendant's  opening  brief 
will  obviate  the  necessity  of  stating  at  length  the  testimony : 
''There  was  sufficient  evidence  introduced  to  justify  the  jury 
in  believing  that  the  defendant  sold  the  two  bottles  of  beer  to 
Prank  Mahan,  and  that  Prank  Mahan  was  over  the  age  of 
eighteen  and  under  the  age  of  twenty-one ;  therefore  I  do  not 
propose  to  question  those  facts.  There  was  sufficient  evidence 
introduced  to  justify  the  jury  in  believing  that  Prank  Mahan 
was  a  person  likely  to  become  addicted  to  the  use  of  intoxi- 
eating  liquors,  or  who  war  leading  or  in  danger  of  leading  an 
idle,  dissolute,  lewd,  or  immoral  life;  therefore  I  do  not  pro- 
pose to  question  that  fact.  I  make  no  attack  on  the  credi- 
bility of  the  witnesses  for  the  prosecution,  and  I  shall  treat 
these  three  facts  as  abundantly  established  by  the  evidence. 
However,  I  do  propose  to  question  the  proposition  that  there 
was  sufficient  evidence  to  justify  the  jury  that  the  act  of  the 
defendant  in  selling  these  two  bottles  of  beer  to  Prank  Mahan 
caused  or  tended  to  cause  Prank  Mahan  to  become  or  remain 
a  person  who  was  leading  or  in  danger  of  leading  an  idle, 
dissolute,  lewd,  or  immoral  life,  or  a  person  who  was  likely 
to  become  addicted  to  the  use  of  intoxicating  liquor.  In 
doing  so  I  shall  refer  only  to  the  evidence  introduced  by  the 
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prosecution,  and  shall  take  it  at  its  face  value,  making  no 
attack  on  its  credibility." 

The  argument  that  as  matter  of  law  the  evidence  was  insuf- 
ficient to  justify  the  conviction  is  based  upon  the  following 
propositions:  1.  That  the  sale  of  beer  to  Frank  Mahan,  a  pei- 
son  over  the  age  of  eighteen  and  under  the  age  of  twenty-one, 
was  lawful  under  the  state  liquor  law,  to  wit,  section  397b  of 
the  Penal  Code;  2.  The  act  of  selling  the  beer,  in  and  of  itself 
a  lawful  act,  could  only  become  unlawful  under  the  juvenile 
court  law  if  it  caused  or  tended  to  cause  Frank  Mahan  to  be- 
come a  delinquent ;  3.  The  sale  of  beer  to  Mahan  did  not  cause 
or  tend  to  cause  him  to  become  or  remain  a  delinquent  for 
the  reason  that  he  did  not  consume  even  the  smallest  portion 
of  the  beer. 

Defendant's  attorney  contends  that  because  section  397b  of 
the  Penal  Code  makes  it  a  crime  to  sell  intoxicating  liquor  to 
a  person  under  the  age  of  eighteen  years,  there  is  an  implied 
right  given  and  it  is  perfectly  lawful  to  sell  such  liquor  to 
any  person  over  the  age  of  eighteen  years,  and  hence  the 
JMvcnile  Court  Act  cannot  be  given  effect  without  holding 
that  it  works  the  repeal  of  section  397b.  Section  21  of  the 
juvenile  court  law  (Stats.  1915,  p.  1246)  provides  that  **  Any 
person  who  shall  commit  any  act  or  omit  the  perform- 
ance of  any  duty,  which  act  or  omission  causes  or  tends  to 
cause  or  encourage  any  person  under  the  age  of  twenty- 
one  years  to  come  within  the  provisions  of  any  of  subdivisions 
1  to  13  inclusive  of  section  one  of  this  act,  or  which  act 
or  omission  contributes  thereto,  .  .  .  shall  be  guilty  of  a 
misdemeanor,  .  .  .  '* 

There  is  no  conflict  between  the  two  statutes  nor  are  they 
irreconcilable.  The  section  of  the  Penal  Cod-e  is  intended  to 
reach  specific  offenses,  to  wit,  sales  of  intoxicating  liquors  to 
minors  under  the  age  of  eighteen  years.  The  Juvenile  Court 
Act  is  designed  to  protect  all  persons  under  the  age  of  twenty- 
one  years  from  suffering  the  consequences  of  any  act  which 
causes  or  tends  to  cause  or  encourages  such  persons  to  become 
addicted  to  the  use  of  intoxicating  liquor  or  to  lead  idle,  dis- 
solute, or  immoral  lives.  If  under  certain  circumstances  it 
may  reasonably  be  held  that  selling  intoxicating  liquor  to  any 
person  under  the  age  of  twenty-one  years  might  or  would  have 
such  tendency,  the  act  of  selling  such  liquor  comes  clearly 
within  the  statute  and  is  punishable  as  a  misdemeanor.    That 
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this  particular  act  ia  punishable  in  a  given  case  under  another 
statute,  namely,  where  the  purchaser  is  a  person  under  the  age 
of  eighteen  years,  can  in  no  wise  limit  or  affect  the  operation 
of  the  Juvenile  Court  Act.  It  does  not  follow  that,  because 
the  selling  of  intoxicating  liquor  to  a  person  under  the  age  of 
eighteen  years  is  made  a  crime,  it  is  therefore  lawful  under 
all  circumstances  to  sell  such  liquor  to  a  person  over  the  age 
of  eighteen  years  and  under  twenty-one  years.  The  Penal 
Code  contains  many  sections  denouncing  as  crimes  various 
acts  which  when  committed  upon  or  with  a  minor  would  in- 
variably cause  or  tend  to  cause  such  minor  to  lead  an  idle, 
dissolute,  or  immoral  life.  Yet  those  acts  may  properly  be 
punishable  as  crimes  independently  of  their  effect  as  con- 
tributing to  the  delinquency  of  minors  and  thus  violating  the 
juvenile  court  law.  For  instance,  the  Penal  Code  makes  it 
a  felony  to  be  guilty  of  lascivious  conduct  with  a  minor  child. 
(Pen.  Code,  sec.  288.)  Notwithstanding  the  existence  of  such 
statute,  the  guilty  person  may  be  prosecuted  under  the 
Juvenile  Court  Act  because  of  the  tendency  of  such  conduct 
to  cause  the  minor  to  lead  a  dissolute  and  immoral  life. 

In  the  case  of  the  sale  of  intoxicating  liquor  to  a  person 
und«r  the  age  of  eighteen,  the  sale  alone,  regardless  of  its  con- 
sequences, constitutes  the  crime  under  section  397b  of  the 
Penal  Code.  But  where  the  sale  might  not  of  itself  alone 
constitute  the  offense  denounced  by  the  Juvenile  Court  Act, 
the  act  must  be  accompanied  by  circumstances  tending  to 
show  that  it  would  cause  the  minor  to  lead  an  immoral,  idle, 
or  dissolute  life.  When  these  circumstances  sufficiently  ap- 
pear, an  offense  is  made  out  different  from  that  referred  to 
in  section  397b  of  the  Penal  Code  and  may  be  punished  under 
the  Juvenile  Court  Act.  As  we  understand  defendant's  posi- 
tion, he  concedes  that  such  is  the  law.  It  is  urged,  however, 
that  the  facts  in  this  case  show  that  the  consequences  con- 
templated by  the  Juvenile  Court  Act  by  the  sale  charged 
could  not  have  followed,  nor  could  the  sale  have  had  any 
tendency  to  cause  the  prosecuting  witness,  Mahan,  to  lead  an 
idle,  dissolute,  or  immoral  life  for  the  simple  reason  that  he 
did  not  even  taste  of  the  beer ;  that  all  he  did  was  to  purchase 
the  two  bottles  of  beer  and  pass  them  over  to  witness  McKay 
immediately  after  leaving  defendant's  saloon.  If  this  was 
all  that  appeared,  it  might  well  be  doubted  whether  there  was 
iufficieut  evidence  to  support  the  verdict. 
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There  was  evidence  that  the  boy,  Frank  Mahan,  had  been 
nnder  observation  by  the  juvenile  court  officers  for  some  time ; 
that  he  was  a  frequenter  of  saloons  and  billiard-rooms  where 
liquor  was  sold ;  that  he  had  been  in  the  saloon  frequently 
where  defendant  was  in  charge  as  barkeeper  and  had  pur- 
chased and  drunk  liquor  there ;  that  he  and  another  boy  had 
been  drinking  beer  the  earlier  part  of  the  day  charged,  and 
that  he  went  to  this  saloon  purposely  to  purchase  more  beer 
with  the  intention  of  drinking  it ;  that  he  put  the  bottles  in  his 
pocket  and  was  on  his  way  to  the  rendezvous  to  meet  his  boy 
friend  when  he  was  accosted  by  witness  McEIay,  who  was  in 
the  employ  of  the  district  attorney  to  discover  violations  of 
the  law,  and  the  bottles  were  taken  from  Mahan  and  were 
proved  to  be  bottles  of  beer.  It  appeared,  also,  that  Mahan 
was  afterward  adjudged  a  delinquent  under  the  juvenile 
court  law.  He  was,  in  fact,  shown  to  be  the  very  kind  of 
person  whom  the  statute  was  designed  to  protect  and  reform 
and  who  by  being  allowed  to  purchase  beer  would  be  en- 
couraged to  drink  it  and  thus  contribute  to  the  more  or  less 
idle,  dissolute,  or  immoral  life  he  was  shown  to  be  leading. 
The  intent  moving  defendant  to  sell  him  the  beer  is  imma- 
terial. It  is  the  effect  of  selling  and  the  tendency  in  selling 
to  cause  the  minor  to  become  a  delinquent  that  the  law  con- 
templates, and  not  the  motive  or  intent  of  the  seller.  Under 
the  facts  and  circumstances  here  shown  we  think  the  jury 
were  justified  in  reaching  the  verdict  as  rendered. 

Defendant  relies  much  upon  expressions  of  the  court  in  de- 
ciding the  case  of  People  v.  De  Leon,  35  Cal.  App.  467,  [170 
Pac.  173] ,  in  which  it  is  stated  that  the  act  or  omission  of  the 
defendant  must  amount  to  ''the  breach  of  a  definite  duty, 
and  is  of  such  nature  and  tendency  as  to  affect  directly  the 
welfare  of  such  minor."  Also  reliance  is  placed  upon  ex- 
pressions in  People  v.  BergoiirU,  172  Cal.  717,  [158  Pac.  198], 
wherein  it  was  said:  "The  statute  must  have  contemplated 
some  offense  having  not  merely  a  possible,  but  an  inevitable, 
effect  upon  the  minor."  Again,  "If  this  information  were  to 
be  upheld,  it  would  be  impossible  to  foresee  what  application 
juries  might  make  of  this  law  to  persons  having  some  remote 
possible  connection  with  the  delinquency  or  dependency  of 
minors." 

These  observations  of  the  court  must  be  read  in  connection 
with  the  facts  of  the  cases. 

S8  OaL  App.~« 
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We  do  not  understand!  the  court  to  hold  by  the  use  of  the 
terms  ** breach  of  a  definite  duty"  in  the  De  Leon  case  that 
the  accused  party  must  be  shown  to  have  violated  some  duty 
defined  by  statute  or  some  particular  obligation  toward  the 
minor.  It  may  very  properly  be  said  that  a  definite  duty  is 
owed  by  all  persons  to  abstain  from  doing  any  act  having  a 
tendency  to  cause  a  minor  to  become  a  delinquent  or  depend- 
ent. The  court  explains  what  is  meant  by  the  terms  referred 
to  in  adding  that  the  act  must  be  ''of  such  nature  and  ten- 
dency as  to  affect  directly  the  welfare  of  such  minor." 

Where  the  court,  in  the  Bergotini  case,  speaks  of  an  "in- 
evitable effect"  which  the  act  must  have,  the  context  shows 
that  what  is  meant  is  that  it  is  not  sufficient  to  show  that  the 
act  might  have  ''some  remote  possible  connection  with  the  de- 
linquency or  dependency  of  the  minor."  We  do  not  think 
the  court  intended  to  hold,  nor  do  we  think  it  should  be  held, 
that  the  effect  of  the  act  complained  of  must  have  an  ab- 
solutely certain  and  unmistakable  tendency  to  cause  the 
minor  to  lead  an  idle,  dissolute,  or  immoral  life.  The  jury, 
in  interpreting  the  facts,  may  apply  the  teachings  of  human 
experience.  It  is  common  knowledge  that  minors  are  suscep- 
tible to  harmful  influences  more  readily  than  are  adults ;  that 
their  power  to  resist  such  influences  and  to  discriminate  be- 
tween good  and  evil  or  to  comprehend  the  subtle  effect  which 
yielding  to  temptation  may  have  upon  their  lives  is  much  less. 
The  laws  of  all  civilized  nations  recognize  the  deficiencies  of 
minors  in  respect  of  their  mental  and  moral  faculties  and 
have  thrown  around  them  the  protection  which  their  imma- 
ture years  demand.  These  laws  have  always  been  given  the 
most  liberal  construction  in  effectuating  their  object.  The 
juvenile  court  law  is  one  of  the  more  modem  devices  of  our 
reformatory  statutes  calculated  to  conserve  and  strengthen 
the  moral  forces  of  our  youths  and  to  protect  them  from  the 
dangers  and  follies  attending  their  immaturity. 

The  concrete  question  here  is  whether  or  not  it  may  reason- 
ably be  said  that  the  sale  of  beer  to  this  boy,  Mahan,  in  view 
of  his  character  and  habits  and  associates,  would  tend  to 
cause  him  to  lead  or  continue  to  lead  an  idle,  dissolute,  and 
immoral  life.  We  fed  justified  in  expressing  the  opinion  that 
such  sale  did  have  this  tendency. 

The  prosecuting  witness,  Mahan,  was  recalled  for  further 
direct  examination  and  the  following  proceedings  occurred: 


Digitized  by 


Google 


Aug.  1918.]  People  t;.  Baker.  35 

**Mr.  Nelson  (district  attorney) :  Q.  Frank,  how  many  times 
have  you  been  in  the  Myrtle  hart  A.  About  a  dozen  times. 
Mr.  Henderson :  I  object  to  that,  incompetent,  irrelevant,  and 
immaterial,  and  has  no  bearing  upon  the  particular  offense 
charged  here.  The  Court:  The  objection  is  overruled;  you 
may  answer.  A.  About  a  dozen  times.  Q.  Have  you  ever 
purchased  and  consumed  liquor  in  that  saloon  t  A.  Yes,  sir. 
Mr.  Henderson:  We  object  to  that  under  the  former  ruling  of 
the  court.  The  Court :  I  believe  that  will  be  sustained.  Mr. 
Nelson :  The  object  is  to  show  that  the  last  sale,  the  sale  of 
the  two  bottles  to  Prank  Mahan,  encouraged  him  to  remain 
a  person  who  was  likely  to  be  an  habitual  user  of  intoxicating 
liquors.  If  we  can  show  the  liquor  this  lad  has  consumed  in 
this  saloon  at  previous  times,  I  think  we  are  entitled  to  do 
that,  we  are  entitled  to  show  that  he  was  a  frequenter  of  this 
saloon.  It  all  shows  his  remaining  or  being  encouraged  or  in- 
duced to  remain  a  lad  who  waa  habitually  or  frequently  using 
intoxicating  liquors  in  that  saloon  or  any  other  saloon.  It  is 
for  that  purpose  only.  The  Court:  It  is  for  that  particular 
purpose  onlyt  Mr.  Nelson.  Yes.  (Argument.)  The  Court: 
It  is  not  offered  for  the  purpose  of  showing  or  tending  to  show 
that  this  defendant  sold  the  two  bottles  of  beer  to  Prank 
Mahan.  It  is  not  offered  for  that  purpose  at  all.  It  is  simply 
offered  for  the  purpose  of  showing  that  Prank  Mahan  was  ad- 
dicted to  the  use  of  intoxicating  liquors,  and  he  would  be  likely 
to  become  an  habitual  drunkard.  Mr.  Henderson:  I  think  the 
purpose  of  it  is  to  bolster  up  their  case  by  showing  other  events 
and  other  times,  other  places.  I  don't  think  it  is  competent. 
The  Court:  They  are  entitled  to  have  it  for  the  purpose  of 
showing  that  Prank  Mahan  was  a  user  of  intoxicating  liquors 
before  the  event,  they  are  entitled  to  have  it.  Mr.  Hender- 
son :  Do  I  understand  the  court,  if  the  evidence  is  allowed,  it 
is  allowed  for  just  that  purpose!  The  Court:  It  is  offered 
solely  for  that  purpose,  and  is  admitted  solely  for  that  pur- 
pose. Mr.  Henderson:  And  only  for  that  purpose!  The 
Court :  Por  that  purpose  only.  Mr.  Henderson :  I  wish  to  ob* 
jcct  to  the  introduction  of  such  evidence  even  for  the  limited 
purpose  on  the  same  ground  as  my  previous  objection.  The 
Court:  Certainly,  the  objection  will  be  overruled.  .  .  .  The 
jury  will  understand,  though,  from  what  I  have  said  that  the 
question  asked  this  witness  is  allowed  to  be  answered  by  him 
upon  the  theory  that  the  evidence  might  tend  to  show  that 
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this  boy  was  a  person  who  was  in  danger  of  becoming  an 
habitual  drunkard,  and  it  is  offered  for  that  purpose,  and  for 
that  purpose  alone,  not  offered  for  the  purpose  of  attempting 
to  prove  the  main  charge  in  the  case,  that  is,  that  this  d^end- 
ant  sold  two  bottles  of  beer  to  this  witness.'' 

The  admissibility  of  this  kind  of  evidence  and  the  reasons 
for  admitting  it  in  cases  arising  under  the  Juvenile  Court 
Act  were  discussed  by  Justice  Hart  in  People  v.  Oliver,  29 
Cal.  App.  576,  579,  [156  Pac.  1005].  We  think  the  testimony 
was  for  like  reasons  admissible  in  the  present  case. 

The  judgment  and  order  are  affirmed. 

Hart»  J.»  and  Burnett,  J.,  concurred. 


[Crim.  No.   600.    Second  AppeOata  District.— August  2,  1918.] 

THE    PEOPLE,    Eeepondent,    v.    HARRY    L.    EMRIGE, 

Appellant. 

C^inMAL  Law — Mubds»--8eoond    Dsqbxs — SELr-DEnNSK— Unjustivi- 

ABUB  LlFB-TAKING  OB  USK  OF  DkADLT  WEAPON — INSTRUCTION. — On 

a  trial  for  murder  on  which  the  defendant  was  convicted  of  murder 
in  the  second  degree,  there  was  no  error  in  instructing  the  jurj  to 
the  effect  that  "though  the  right  to  take  life,  or  to  use  a  deadly 
weapon  in  self-defense,  is  unquestionable,  yet  one  on  whom  another 
is  making  a  mere  assault  with  the  list,  not  with  intent  to  kill,  or  to 
do  great  bodily  harm,  and  who  is  not  deceived  as  to  its  character, 
is  not  justified  in  taking  life,  or  in  using  a  deadly  weapon  in  self- 
defense,"  especially  where  the  jury  must  have  plainly  understood 
from  other  instructions  given  that  the  court  intended  to  advise  it 
that  STon  aa  aasaiult  or  battery  might,  under  proper  circumstances 
sufficiently  defined,  furnish  justification  for  the  use  of  a  deadly 
weapon  and  the  killing  of  the  assailant. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Santa 
Barbara  County,  and  from  an  order  refusing  a  new  trial 
S.  E.  Crow,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  eourt 

Robert  M.  Clarke   and  Martin  H.  Buck,  for  Appellant 

U.  S.  Webb,  Attorney-General,  and  Joseph  H.  Lewinsohn, 
Deputy  Attorney-General,  for  Respondent 
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JAMES,  J. — The  defendant  appeals  from  a  judgment  di- 
recting his  imprisonment  after  conviction  of  the  crime  of 
murder  in  the  second  degree.  Appeal  is  also  taken  from  an 
order  denying  a  motion  for  a  new  trial. 

At  the  time  of  the  alleged  homicide  defendant  was  residing 
at  Carpinteria  with  his  wife  and  stepchildren.  On  the  day 
of  the  killing  defendant's  wife  had,  in  company  with  the 
wife  of  Weiler,  the  deceased,  visited  the  city  of  Santa 
Barbara,  a  short  distance  away.  Defendant's  wife  returned 
home  about  6:30  o'clock.  Defendant,  upon  entering  the 
house,  engaged  in  an  exchange  of  angry  words  with  his  wife 
and  one  of  his  stepsons,  and  left  the  house  with  a  revolver 
in  his  possession.  Some  time  thereafter  Weiler  and  his  wife 
came  to  the  defendant's  house,  Weiler  remaining  for  the  most 
part  upon  the  porch  of  the  house,  while  his  wife  held  some 
conversation  with  Mrs.  Emrick.  It  reasonably  appears  from 
the  testimony  that  defendant  was  somewhat  under  the  in- 
fluence of  liquor  at  all  of  the  times  before  mentioned.  Later 
on,  and  before  the  shooting  occurred,  the  defendant  secured  a 
bottle  of  whisky.  Some  of  the  witnesses  testified  that  when 
defendant  learned  that  Weiler  was  there  he  declared  that  he 
intended  to  kill  him.  He  met  Weiler  near  the  main-traveled 
highway  at  about  the  front  of  the  house,  Weiler  being  accom- 
panied by  his  wife.  It  also  appears  that  a  brother  of  defend- 
ant endeavored  to  pacify  the  man.  It  nowhere  appears  in  the 
evidence  that  Weiler  was  armed,  although  the  brother  of  the 
defendant  testified  that  just  before  the  shot  was  fired  he 
thought  he  saw  something  passed  by  Weiler  to  the  latter 's  wife, 
and  that  he  notified  the  defendant  of  his  belief  in  that  regard. 
Little  question  can  be  made  under  the  evidence  but  that 
defendant  was  at  the  time  intoxicated  and  was  withal  threats 
ening  and  boisterous.  He  displayed  the  gun,  which  he  held 
in  his  hand,  openly.  There  was  some  testimony  that  Weiler 
addressed  him  and  asked  him  to  put  up  the  gun,  telling  him 
that  if  he  wanted  to  fight,  he  would  fight  him  that  way,  but 
not  with  a  gun.  As  between  Mrs.  Weiler  and  her  husband, 
the  former  seems  to  have  been  more  outspoken  and  active  in 
the  part  which  the  Weilers  took  in  the  affair.  Just  before  the 
shot  was  fired,  by  the  testimony  most  favorable  to  the  defend- 
ant, it  would  appear  that  Weiler  pulled  his  wife  back  and  ad- 
vanced toward  the  defendant,  whereupon  the  defendant  shot 
and  killed  him.    As  we  have  before  notedi  we  can  find  no 
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testimony  tending:  to  show  in  the  slightest  degree  that  Weiler 
on  the  night  in  question  was  armed.  After  the  shooting  had 
occurred  blood  was  seen  upon  the  back  of  the  head  and  neck 
of  the  defendant,  and  it  was  claimed  that  this  was  caused  by 
the  attack  of  Mrs.  Weiler,  some  of  the  witnesses  expressing 
the  view  that  defendant  was  so  attacked  by  Mrs.  Weiler  be- 
fore he  fired  the  shot,  while  the  evidence  for  the  prosecution 
was  to  the  effect  that,  after  her  husband  had  been  shot  to  the 
ground,  Mrs.  Weiler  made  an  attack  with  her  hands  and  fists 
upon  the  defendant  No  briefs  were  filed  in  support  of  this 
appeal,  but  at  the  oral  argument  our  attention  was  called  to 
a  certain  instruction  given  to  the  jury,  as  constituting  the 
chief  ground  of  error  claimed.  That  instruction  had  to  do 
with  the  right  of  self-defense.  We  may  add  to  the  statement 
of  the  testimony,  that  by  some  of  the  evidence  for  the  defend- 
ant it  was  said  that  Mrs.  Weiler,  when  she  attacked  the  de- 
fendant, had  something  ''shining"  in  her  hand.  The  court, 
among  other  instructions,  gave  the  following:  ''The  jury  are 
instructed  that,  though  the  right  to  take  life,  or  to  use  a 
deadly  weapon,  in  self-defense,  is  unquestionable,  yet  one  on 
whom  another  is  making  a  mere  assault  with  the  fist,  not  with 
intent  to  kill,  or  to  do  great  bodily  harm,  and  who  is  not  de- 
ceived as  to  its  character,  is  not  justified  in  taking  life,  or  in 
using  a  deadly  weapon  in  self-defense.''  It  is  contended 
that  by  this  instruction  the  court  advised  the  jury,  first,  that 
an  assault  with  the  fist  would  in  no  case  justify  the  use  of  a 
deadly  weapon  in  repelling  such  assault,  and,  second,  by  the 
instruction  it  was  intimated  to  tho  jury  that  the  only  assault 
made  upon  the  defendant  by  the  Weilers  was  one  with  the  fist. 
We  do  not  think  that  the  objection  to  the  instruction  is  well 
taken.  We  find  upon  examining  the  charge,  in  other  of  its 
statements,  as  the  court  gave  it,  that  the  jury  was  very  fully 
advised  as  to  the  right  of  a  person  assaulted  to  repel  the  as- 
sault with  force,  even  to  the  extent  of  using  a  deadly  weapon. 
By  instruction  49  the  jury  was  told:  "To  justify  a  homicide 
committed  by  one  in  resisting  or  repelling  an  assault  or  bat- 
tery committed  or  attempted  to  be  committed  upon  his  person 
by  another,  it  must  appear  to  the  slayer  as  a  reasonable  man 
that  the  danger  threatened,  if  any,  was  immediate  and  suffi- 
cient to  excite  the  fears  of  a  reasonable  person  that  he  was  in 
danger  of  receiving  death  or  great  bodily  harm,  and  that  he 
acted  under  the  influence  of  such  fears  and  not  in  a  spirit  of 
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revenge;  and  it  mnst  further  appear  that  the  degree  of  re- 
sistance was  not  clearly  disproportionate  to  the  nature  of  the 
injury  offered  or  given — that  the  force  used  in  repelling  or 
resisting  the  assault  or  battery  was  not  clearly  greater  than 
necessary."  Under  this  instruction  the  jury  must  plainly 
have  understood  that  the  court  intended  to  advise  it  that  even 
an  assault  or  battery  might,  under  proper  circumstances,  suffi- 
ciently defined,  furnish  justification  for  the  use  of  a  deadly 
weapon  and  the  killing  of  the  assailant.  Instruction  51 
enumerated  specifically  the  various  conditions  under  which 
homicide  is  justifiable.  In  our  view  of  the  case,  the  instruc- 
tions were  full  and  fair  and  not  misleading. 

No  other  alleged  error  is  called  to  our  attention  which  war- 
rants particular  discussion. 

The  judgment  and  order  are  affirmed* 

Ck)nrey,  P.  J.,  and  Shaw,  J.,  concurred. 


[Ctv.  No.  1819.    Third  Appellate  Di8triet.~Angast  2,  1918.] 

DE  LAVAL  DAIRY  SUPPLY  COMPANY  (a  Corporation), 
Respondent,  v.  FRED  TALBOTT,  Appellant. 

OoNTRACT  —  Warranty  —  Writing — Oral  Negotiations  and  StipuIiA- 
TiONS  Superseded. — In  on  action  on  two  promissoiy  notes  gi^en 
for  the  balance  of  the  parchase  piiee  of  a  gas  engine  under  a  con- 
tract in  writing  where  the  defense  set  up  was  a  eonnterelaim  for 
breach  of  an  alleged  warrantj,  not  contained  in  the  written  eon- 
tract,  to  the  effect  that  the  engine  would  perform  certain  work  with 
the  consumption  of  a  certain  quantity  of  fuel,  and  it  appeared  that 
the  warranty  in  the  written  contract  was  one  to  the  effect  that  the 
engine  should  be  tested  before  leaving  the  factory;  that  parts 
proving  defective  in  workmanship  and  material  should  be  replaced 
free  of  charge;  that  written  notice  should  be  given  by  the  pur- 
chaser tb  the  vendor  of  any  failure  to  fulfill  the  warranty,  the 
vendor  reserving  the  right  to  send  a  man  to  test  the  engine  at  the 
vendor's  expense  if  defective  in  material  or  workmanship,  and  at 
the  expense  of  the  purchaser  if  the  fault  lay  with  the  latter,  and  it 
appeared  that  the  purchaser  never  gave  the  notice  required  by  this 
provision  of  the  contract,  which  also  contained  a  provision  that 
"no  agreement's,  stipulations,  or  conditions,  oral  or  otherwise,  save 
thoie  mentioned,"  would  be  recognised^  the  case  was  governed  b^ 
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flection  1625  of  the  Civil  Code,  which  provides  that  "The  execution 
of  a  oontraet  in  writing,  whether  the  law  requires  it  to  be  in  writing 
or  not,  supersedes  all  the  negotiations  or  stipulations  concerning  its 
matter  which  preceded  or  accompanied  the  execution  of  the  instru- 
ment." 

Id. — Findings  and  Judgment  Suppoetbd  by  Evidence. — Kvidence  in 
such  case  examined  and  found  to  support  the  findings  and  judg- 
ment in  favor  of  the  plaintiff. 

Appeal — Conflxcting  Eyidenge. — In  case  of  a  conflict  of  evidence,  the 
decision  of  the  trial  court  will  not  be  interfered  with  where  there 
is  substantial  evidence  to  support  the  decision. 

lAPPBAL  from  a  judgment  of  the  Superior  Court  of  Siski- 
you County,  and  from  an  order  denying  a  new  triaL  James 
F.  Lodge,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

B.  K  Collier  and  Collier  &  McNamara,  for  Appellant 

C.  J.  Luttrell,  for  Respondent. 

CHIPMAN,  P.  J. — This  is  an  action  upon  two  certain 
promissory  notes,  executed  by  defendant  to  plaintiff,  both  of 
which  were  dated  June  30,  1914,  one  for  two  hundred  dollars, 
due  December  15, 1914,  and  the  other  for  $175,  due  March  15, 
1915,  and  both  recited  that  they  were  given  on  account  of  the 
purchase  price  of  a  certain  twenty  horse-power  Stickney  gas 
engine  sold  aiid  delivered  by  plaintiff  to  defendant.  The  notes 
also  provided  for  reasonable  attorneys'  fees  in  case  of  suit 
brought  to  enforce  collection.  Included  in  the  action  was  a 
claim  for  goods  furnished  amounting  to  $8.48. 

In  his  answer  defendant  denied  that  said  notes  were  made 
on  June  30,  1914,  but  alleged  that  they  were  executed  about 
October  18,  1914;  admitted  nonpayment.  For  a  further  de- 
fense, "and  by  way  of  counterclaim,"  defendant  alleged  that 
in  May,  1913,  he  contracted  with  one  Lloyd  Collar,  agent 
of  plaintiff,  to  purchase  a  twenty  horse-power  Stickney  gas 
engine  for  the  sum  of  $750;  **that  before  the  making  of  said 
sale  the  said  defendant  caused  the  said  agent  of  plaintiff  to 
visit  the  mine  where  defendant  was  working  and  where  the 
said  engine  was  to  be  installed'*;  that  defendant  then  and 
there  informed  said  agent  of  all  the  facts  surrounding  the 
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situation  of  said  work  and  that  all  of  these  facts  became 
known  to  plaintiff,  who  thereupon  "agreed  that  it  would 
furnish  to  defendant  a  Stickney  gas  engine  that  would  de- 
velop twenty  horse-power  and  would  not  hammer,  and  the 
said  plaintiff  expressly  warranted  to  said  defendant  that 
plaintiff  would  furnish  and  install  such  engine,  and  he  ex- 
pressly warranted  that  the  same  would  work  in  said  altitude 
and  that  the  same  would  develop  sufficient  power  to  crush 
said  ores  and  that  the  same  would  run  on  a  small  amount  of 
oil,  via.,  one-half  pint  per  horse-power  per  hour,  all  of  which 
this  defendant  rdied  upon.''  It  is  then  alleged  that  said 
engine  would  not  and  did  not  do  the  work  that  plaintiff 
warranted  it  would  do,  setting  forth  in  the  answer  with 
much  particularity  wherein  the  said  engine  failed  to  meet 
said  warranty  and  mentioning  the  several  defective  parts  of 
said  engine  and  its  failure  to  develop  more  than  fourteen 
horse-power;  that,  on  many  occasions  before  the  bring- 
ing of  this  suit,  defendant  requested  plaintiff  "to  fix  the 
said  engine  so  that  it  would  work''  and  to  make  good  its 
warranty,  but  plaintiff  neglected  and  refused  to  do  so; 
that  in  January,  February,  and  June,  1914,  defendant 
offered  to  return  the  said  engine  to  plaintiff;  that,  "under  the 
first  agreement  with  plaintiff  herein,  he  executed  to  the  plain- 
tiff two  promissory  notes  on  July  30,  1913,  each  for  the  sum 
of  $375,  and  that  the  two  hundred  dollar  note  and  the  $175 
note  set  out  in  plaintiff's  complaint  were  given  in  October, 
1914,  for  the  second  $375  note  that  defendant  had  executed 
to  plaintiff  in  1913."  It  is  then  alleged  that  defendant  paid 
the  first  $375  note  and  interest ;  that  he  paid  out  for  freight 
on  said  engine  $86.38,  and  hauling  the  same  to  the  defend- 
ant's mine,  $45.  Defendant  also  claims  damages  for  various 
amounts,  namely,  $53  for  storage  of  said  engine;  for  lost  time, 
$816;  for  the  purchase  and  operating  of  a  substitute  engiue 
and  for  certain  necessary  work,  $1,850.  These  last  two  items 
went  out  of  the  answer  on  demurrer. 

The  cause  was  tried  by  the  court  without  a  jury  and  plain- 
tiff had  findings  and  judgment  in  its  favor.  Defendant 
appeals  from  the  judgment  and  from  the  order  denying  his 
motion  for  a  new  trial. 

The  execution  and  delivery  of  the  two  promissory  notes 
mentioned  in  the  complaint  are  not  disputed ;  they  were,  how- 
ever, not  delivered  at  the  date  they  boroy  but  were  delivered 
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October  18,  1914,  and  the  complaint  was  amended  to  conform 
to  the  evidence;  and,  as  alleged  by  defendant  in  his  answer, 
these  two  notes  were  given  to  take  the  place  of  the  second  of 
the  notes  for  $375,  falling  due  in  December,  1914,  as  the  evi- 
dence showed,  for  defendant's  accommodation  and  to  extend 
the  time  of  payment. 

In  point  of  fact,  the  defense  to  the  action  depended  entirely 
upon  defendant's  maintaining  his  alleged  counterclaim. 

Defendant  calls  attention  to  certain  alleged  errors  of  law 
committed  by  the  court.  It  is  claimed  that  it  was  error  to 
sustain  plaintiff's  demurrer  to  that  part  of  the  answer  alleg- 
ing lost  time,  etc.,  by  reason  of  the  defect  in  the  said  engine 
by  which  he  was  precluded  from  making  proof  of  his  resulting 
damages;  that  it  was  error  to  sustain  an  objection  to  the  ques- 
tion put  to  defendant  as  a  witness,  **Were  you  then  compelled 
to  go  out  and  purchase  another  engine  T'  as  the  result  of  the 
failure  of  said  engine  to  do  its  guaranteed  work;  that  it  was 
error  to  strike  out  defendant's  testimony  to  the  effect  that  the 
said  engine  **was  not  fit  for  the  purpose  of  operating  the  ma- 
chinery defendant  then  had  on  the  mine."  Obviously,  if  de- 
fendant failed  to  establish  the  alleged  warranty  and  failed  to 
prove,  to  the  satisfaction  of  the  court  and  by  a  preponderance 
of  the  evidence,  that  the  said  engine  was  defective  in  respect 
of  the  particulars  pointed  out  by  him  and  failed  to  show  that 
the  said  engine  would  not  and  did  not  develop  twenty  horse- 
power— in  short,  if  he  failed  to  establish  the  facts  constituting 
his  alleged  counterclaim,  the  errors  complained  of  became  im- 
material and  nonprejudicial. 

Defendant  was  permitted  to  testify,  and  did  testify,  to  the 
representations  by  plaintiff's  agent  made  to  him  when  nego- 
tiating for  the  purchase  of  the  said  engine,  which  were,  as 
he  testified,  substantially  as  set  out  in  his  answer.  He  testi- 
fied also  to  the  existence  of  the  numerous  defects  in  the  engine 
as  alleged  in  his  answer;  that  by  reason  of  these  defects  he 
was  unable  to  keep  the  engine  running  and  that  he  could  not^ 
at  any  time  make  it  develop  more  than  fourteen  horse-power 
and  that  it  was  incapable  of  doing  the  work  intended  to  be' 
done  by  it  which  said  agent  guaranteed  it  would  do.  His 
testimony  tended  to  show  that  the  engine  was  worthless  for 
his  purposes  and  would  not  do  his  work;  that  he  had  fre- 
quently so  informed  plaintiff  and  requested  plaintiff  to  take 
the  engine  away.    Defendant's  testimony  was  in  some  degree 

Digitized  by  VjOOQ IC 


Aug.  1918.]     Db  Laval  Dairy  Supply  Co.  v.  Talbott.    43 

corroborated  by  that  of  other  witnesses  who  had  seen  the 
engine  in  operation  at  different  times.  Neither  defendant 
nor  any  of  his  corroborating  witnesses  was  familiar  with  the 
construction  and  operation  of  gas  engines,  nor  could  either  be 
said  to  have  been  in  any  sense  an  expert  or  competent  to  ex- 
press expert  opinion  upon  the  capacity  or  working  condition 
of  this  engine.  It  appeared  that  defendant  was  attempting 
to  run  two  stamps  or  ore-crushing  mills  with  this  engine  and 
doing  the  work  without  any  assistance ;  that  he  had  himself 
installed  the  mills,  though  not  a  millwright  or  familiar  with 
machinery;  that  the  foundations  of  these  mills  were  not  as 
secure  as  they  should  be  and  the  alignment  of  the  shafts  and 
the  setting  of  other  parts  of  the  machinery  were  such  as  to 
waste  power;  defendant  admitted  that  he  did  not  know  what 
horse-power  was  required  efficiently  to  operate  his  mills;  that 
he  never  had  tested  the  horse-power  of  the  gas  engine  sold 
to  him  and  did  not  know  how  to  make  such  test ;  that  he  had 
never  before  attempted  to  run  a  gas  engine,  had  never  taken 
(me  apart  or  put  one  together.  He  testified:  ''Q.  And 
really,  up  to  the  time  that  you  acquired  this  engine  that  is  in 
controversy  here,  you  really  never  knew  anything  about  these 
gas  engines,  did  youf  A.  No."  Such  was  the  character  of 
the  testimony  submitted  in  support  of  defendant's  counter- 
claim. 

It  appeared  from  the  evidence  submitted  by  plaintiff  in 
reply  to  defendant's  evidence  in  support  of  his  counterclaim 
that,  subsequently  to  the  negotiation  between  defendant  and 
plaintiff's  agent  to  which  defendant  testified,  defendant 
signed  an  order  on  plaintiff  for  a  twenty  horse-power  Stick- 
ney  engine.  This  document  contains  the  terms  and  condi- 
tions upon  which  the  purchase  and  sale  were  made,  and  sets 
forth  specifically  the  warranty  given  by  plaintiff  in  making 
the  sale  and  under  which  defendant  received  and  used  the 
engine.  This  was  that  plaintiff  **  warrants  that  each  Stickney 
or  St.  Paul  engine  purchased  under  this  contract  shall  be 
tested  before  leaving  the  factory  and  shall  have  developed 
the  full  rated  horse-power.  They  also  warrant  the  engine  to 
be  made  of  good  material.  Parts  proving  defective  in  work- 
manship and  material  (except  batteries)  will  be  replaced 
for  the  period  of  one  year  f.  o.  b.  factory,  free  of  charge." 
Among  the  conditions  found  in  this  contract  are  the  follow- 
ing: *'In  the  event  of  any  engine's  alleged  failure  to  fulfill 
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the  above  warranty,  written  notice  shall  be  given  the  De 
Laval  Dairy  Supply  Co.,  stating  wherein  it  failed  to  fulfill 
warranty,  and  the  De  Laval  Dairy  Supply  Co.,  reserves  the 
right  to  send  a  man  to  test  the  same  and  if  found  defective 
in  material  or  workmanship"  the  company  will  pay  all  ex- 
penses of  the  test,  '*but  if  the  failure  lies  with  the  fault  of 
operating  the  engine,  then  the  purchaser  agrees  to  pay  such 
expense."  The  contract  contained  the  following  provision: 
''No  agreements,  stipulations  or  conditions,  oral  or  otherwise, 
save  those  mentioned  in  this  order,  will  be  recognized,  and  it 
is  agreed  that  the  original  order  is  held  by  the  De  Laval 
Dairy  Supply  Co.  and  shall  govern  settlement." 

The  principle  of  law  applicable  is  found  in  section  1625  of 
the  Civil  Code:  "The  execution  of  a  contract  in  writing, 
whether  the  law  requires  it  to  be  written  or  not,  supersedes 
all  the  negotiations  or  stipulations  concerning  its  matter 
which  preceded  or  accompanied  the  execution  of  the  instru- 
ment." We  had  occasion  to  apply  the  rule  in  the  somewhat 
similar  case  of  J.  7.  Case  Threshing  Machine  Co.  v.  Copren 
Bros.,  32  Cal.  App.  194,  [162  Pac.  647],  which  may  be  con- 
sulted for  a  discussion  of  the  question.  The  contract  here  in- 
volved by  its  terms  ''imports  on  its  face  to  be  a  complete  ex- 
pression of  the  whole  agreement — that  is,  contains  such 
language  as  imports  a  complete  legal  obligation" — and,  as 
was  said  in  Harrison  v.  McCormick,  89  Cal.  327,  [23  Am.  St. 
Rep.  469,  26  Pac.  830],  "it  will  be  presumed  that  the  parties 
introduced  into  it  every  material  item  and  term;  and  parol 
evidence  will  not  be  admitted  to  add  another  term  to  the 
agreement,  although  the  writing  contains  nothing  on  the 
particular  one  to  which  the  parol  evidence  is  directed." 

Defendant  at  no  time  complied  with  the  provision  in  the 
'•ontract  that  he  was  to  give  notice  in  writing  of  any  failure 
to  fulfill  the  warranty,  but  he  did  notify  plaintiff  that  the 
engine  was  not  satisfactory  and  that  he  was  unable  to  make 
it  do  his  work.  Plaintifl?  sent  its  expert  engineer,  Mr.  Work- 
man, and  its  general  superintendent,  Mr.  Zirbel,  to  inspect 
the  engine  and  report  its  condition.  They  arrived  at  defend- 
ant's mine  on  June  18,  1914.  Mr.  Workman  testified  that 
he  had  had  seventeen  years'  experience  with  gas  engines  and 
was  perfectly  familiar  with  their  construction  and  operation. 
His  qualification  to  testify  knowingly  was  not  disputed. 
Mr.  Zirbel  sufficiently  qualified  himself  to  testify  as  an  expert. 
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Approaching  the  mine  they  heard  the  engine  '' shooting"  and 
apparently  running  all  right  and  on  reaching  the  mine  wit- 
ness Workman  testified  that  it  was  ''running  both  the  stamp 
and  the  Lane  mill."  He  testified  that  defendant  explained 
to  him  his  troubles.  Witness  testified:  **We  told  him  we 
were  going  to  blank  the  head  end  of  the  piston  connecting 
rod  and  the  main  base,  and  this  would  shove  the  piston  closer 
to  the  compression  head.  .  .  .  Q.  What  was  that  fort  A.  To 
take  care  of  the  altitude,"  which,  he  explained,  affected  the 
air  pressure.  They  stayed  there  most  of  the  day,  the  engine 
running  all  right,  and  on  the  next  day  made  the  adjustment 
proposed.  He  testified  that  they  tested  the  power  of  the 
engine  by  the  recognized  method  and  at  different  speeds  and 
found  that  ''at  the  speed  she  was  running  we  would  develop 
twenty-two  horse-power."  'He  weakened  the  springs  of  the 
carbureter — ^"the  springs  were  a  little  too  stiff  for  the  high 
altitude.  The  igniter,  we  had  no  trouble  with  that  what- 
ever." They  remained  at  Treka  five  or  six  days,  visiting  the 
mine,  twelve  miles  distant,  every  day,  and,  with  the  exception 
of  a  casting  breaking,  which  was  replaced  the  next  day,  the 
engine  worked  all  right  without  more  than  temporary  inter- 
ruption. Workman's  testimony  was  that  there  was  nothing 
the  matter  with  the  engine  and  that  it  developed  the  full 
twenty  horse-power  guaranteed.  His  testimony  was  cor- 
roborated by  that  of  witness  Zirbel.  Both  of  these  witnesses 
testified  to  the  insecure  foundations  of  defendant's  mills  and 
the  defective  alignment  of  shafting,  which,  in  th^ir  opinion, 
resulted  in  a  loss  of  power.  The  evidence  was  that  defendant 
had  paid  the  first  note  of  $375,  which  fell  due  in  September, 
1913.  It  appeared  that  he  executed  the  two  notes  in  question 
Ml  October,  1914,  in  lieu  of  the  second  $375  note.  It  also 
appeared  that  on  June  30,  1914,  defendant  wrote  to  plain- 
tiff as  follows : 

"I  have  tryed  the  engine  5  day  and  am  satisfied  with  it 
now  so  if  you  will  send  the  old  note  to  your  attorney  to  Yrek 
I  will  go  in  about  the  16  or  18  of  July  and  will  draw  new 
note  to  be  made  in  too  payments  Dec.  15-1914,  $200.00,  March 
15-1915,  $175.00." 

"Tours  truly, 

''Fred  Talbott." 

These  were  the  two  notes  which  later,  October  18,  1914, 
were  signed  by  him  and  ai*e  now  in  suit 
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Without  pursuing  the  evidence  further,  it  is  quite  apparent 
that  the  court  was  justified  in  its  findings  and  in  its  judgment. 
We  are  unable  to  discover  any  just  ground  upon  which  de- 
fendant can  claim  error.  Having  expressed  his  satisfaction 
with  the  engine  in  a  letter  to  plaintiff  after  a  trial;  having 
paid  one  of  the  notes  several  months  after  the  purchase  with- 
out objection,  and  having  executed  the  notes  in  question  more 
than  a  year  after  he  accepted  the  engine  without  objection,  it 
would  seem  rather  late  now  to  urge  a  right  to  rescind  or  to 
claim  want  of  consideration.  Upon  the  essential  facts  the 
evidence  was  conflicting,  and  as  there  was  sufficient  sub- 
stantial evidence  to  support  the  findings,  we  cannot  interfere 
with  the  court's  decision. 

The  judgment  and  order  are  aflBrmcd. 

Hart,  J.,  and  Burnett,  J.,  concurred. 


[Orim.  No.  754.    rirst  Appellate  District.— August  12,  1918.] 
THE  PEOPLE,  Respondent,  v.  JAMES  BROWN,  Appellant. 

Ceiminal  Law — ^Plea  op  GumrY — Deniai*  of  Application  to  With- 
draw— Discretion  of  Court. — An  application  for  leave  to  with- 
draw a  plea  of  guiltj  is  addressed  to  the  discretion  of  the  court, 
and  where  one  charged  with  fraudulently  issuing  a  check  on  a  bank 
where  he  had  no  funds  pleaded  not  guilty  but  admitted  a  prior 
conviction  of  a  felony  which  was  also  charged,  but  at  the  time  set 
for  the  hearing  pleaded  guilty  and  asked  for  probation,  which  was 
denied,  the  trial  court  did  not  abuse  its  discretion,  when  the  case 
was  again  called,  by  denying  the  defendant's  request  for  leave  to 
withdraw  his  plea  of  guilty  and  to  plead  not  guilty. 

APPEAL  from  a  judgment  of  conviction  of  the  Superior 
Court  of  Alameda  County,  and  from  an  order  denying  leave 
to  withdraw  a  plea  of  guilty  and  to  plead  not  guilty.  James 
Q.  Quinn,  Judge. 

I 

The  facts  are  stated  in  the  opinion  of  the  court 

Fred  W.  Moore,  Jr.,  for  Appellant 

U.  S.  Webb,  Attorney-General,  and  John  H.  Biordan, 
Deputy  Attorney-General,  for  Respondent. 
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THE  COURT.— This  is  an  appeal  from  a  judgment  of  con- 
viction and  from  an  order  of  the  court  denying  defendant's 
motion  to  change  his  plea  from  ** guilty"  to  **not  guilty." 

The  defendant  was  charged  by  information  with  having 
violated  the  provisions  of  section  476a  of  the  Penal  Code,  a 
prior  conviction  of  felony  also  being  charged.  Upon  this  in- 
formation he  was  duly  arraigned,  and  admitted  the  prior  con- 
viction, but  entered  a  plea  of  **not  guilty"  to  the  charge  set 
forth  in  detail  in  the  information  j  whereupon  his  case  was  set 
for  trial.  At  the  time  set  for  the  hearing,  the  defendant  ap- 
peared in  court,  withdrew  his  plea  of  **not  guilty,"  pleaded 
"guilty,"  and  asked  for  probation.  The  court  thereupon  dis- 
missed the  charge  of  prior  conviction,  but  denied  the  request 
for  probation,  and  continued  the  case  for  four  days  for  sen- 
tence. When  the  case  was  again  called,  the  defendant, 
through  new  counsel,  requested  permission  to  withdraw  his 
plea  of  "guilty"  and  to  plead  "not  guilty."  This  request 
was  denied.  Whether  such  denial  constituted  error  is  the  sole 
question  presented  for  determination. 

According  to  the  showing  made  by  the  prosecution  upon  the 
hearing  of  this  motion  the  defendant  had  confessed  that  he 
was  guilty  of  the  offense  charged,  and  it  also  appears  from  the 
record  that  he  was  an  old  offender;  that  in  the  matter  of  chan- 
ging from  "not  guilty"  to  "guilty"  he  had  not  been  imposed 
upon  in  any  way,  and  realized  fully  the  consequence  of  his  act. 
It  is  clear  that  he  speculated  upon  the  anticipated  clemency  of 
the  trial  judge,  and  it  was  not  until  he  learned  that  his  ex- 
pectation in  this  behalf  would  not  be  realized  that  he  at- 
tempted to  retract  his  plea  of  "guilty."  The  motion  was 
addressed  to  the  discretion  of  the  court,  and,  under  the  cir- 
cumstances of  the  case,  it  not  being  shown  that  there  was  any 
abuse  of  discretion,  the  action  of  the  court  must  stand.  (Pco- 
pie  V  Dabner,  153  Cal.  398,  [95  Pac.  880] ;  People  v.  Miller, 
114  Cal.  10,  [45  Pac.  986] ;  State  v.  Cimini,  53  Wash.  268, 
[101  Pac.  891].) 

The  judgment  and  order  are  affirmed. 
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[Civ,  No.  1806.    Third  Appellate  District.— August  12,  191S.] 

E.  W.  DOUGHTY,  as  Trustee,  etc.,  AppeUant*  ▼.  PRANK 
MOORS  et  al.,  Respondents. 

HoBPORATIONS  —  BeOOVEBY  OF    PABT  OF    PbIOT  OF    SAIA  OF    PbOPEKTY — 

Payment  of  Private  Debt  of  Stogeholde&— Pleadino — Insuffi- 
ODBNT  Complaint. — In  an  action  by  the  trustee  of  a  bankrupt  eor« 
poration  against  the  purchaser  of  the  real  and  personal  property  of 
the  corporation  and  a  stockholder,  who,  with  his  wife,  owned  all 
the  stock,  to  recover  a  portion  of  the  purchase  price,  which  instead 
of  being  paid  to  the  corporation  was  paid  to  a  creditor  of  such 
stockholder  under  an  agreement  between  the  purchaser  and  stock- 
holder that  such  payment  might  thus  be  made  on  account  of  the 
purchase  price,  the  complaint  fails  to  state  a  cause  of  action  on  the 
theory  that  the  defendants  conspired  to  defraud  the  creditors  of  the 
corporation,  where  it  does  not  allege  that  the  purchaser  was  insol* 
vent  or  that  demand  had  been  made  upon  him  for  the  full  amount. 

Id. — Injury  fbom  Conspiracy — Essential  Allegation. — In  such  ac- 
tion it  is  essential  that  the  complaint  allege  that  the  corporation 
or  its  creditors  suifered  injury  or  damage  as  the  result  of  the  eon- 
spiracy. 

Id. — ^MisjoiNDEB  OF  Defendants. — In  such  action  it  is  improper  to  Join 
the  stockholder  with  the  purchaser,  as  a  party  defendant. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Napa 
County.    Henry  C.  Gesford,  Judge. 

The  f  aets  are  stated  in  the  opinion  of  the  court 

Wallace  Rutherford,  U'Ren  &  Beard,  and  E.  L.  Webber,  for 
Appellant 

George  Clark,  for  Respondents. 

HART,  J. — ^A  demurrer,  interposed  to  plaintiff's  amended 
complaint,  was  sustained,  plaintiff  declined  further  to  amend, 
and  judgment  was  entered  in  favor  of  defendants,  from  which 
judgment  plaintiff  appeals. 

The  allegations  of  the  amended  complaint  are:  That  the 
Electric  and  Garage  Company  was  a  corporation ;  that  C.  W. 
Crouch  **  was  the  owner  of  a  large  majority  of|  and  all  but  one 
of  the  issued  and  outstanding  shares  of  the  capital  stock  of," 
said  corporation,  ''and  he  was  its  president  and  general  man- 
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ager;  that  the  remaining  shares  *'  stood  upon  the  books  of  the 
corporation  in  the  name  of  S.  Qrace  Crouch,  who  was  the 
secretary  of  said  corporation  and  the  wife  of  said  C.  W. 
Crouch;  that  on  the  18th  of  October,  1915,  certain  creditors 
of  the  corporation  filed,  in  the  United  States  district  court,  a 
petition  in  involuntary  bankruptcy,  and  that^  on  the  3d  of 
January,  1916,  said  court  made  an  order  adjudging  said  cor- 
poration a  bankrupt  and  referred  the  matter  to  the  referee  in 
bankruptcy ;  that  on  the  fifteenth  day  of  February,  1916,  the 
creditors  elected  and  appointed  plaintiff  as  trustee  of  the  es- 
tate of  said  corporation,  which  action  was  approved  by  the 
referee,  and  plaintiff  duly  qualified  as  such  trustee.  It  is 
alleged  that,  on  the  nineteenth  day  of  June,  1915,  and  for 
more  than  one  year  prior  thereto,  the  corporation  was  the 
owner  of  certain  real  estate  in  the  town  of  Calistoga,  Napa 
County,  and  of  certain  personal  property,  consisting  of  ma- 
chinery, tools,  etc.,  used  by  the  corporation  in  carrying  on  the 
business  of  an  automobile  repair-shop  and  garage;  that  said 
corporation,  prior  to  the  nineteenth  day  of  June,  1915,  en- 
tered into  an  agreement  with  said  defendant,  Frank  Moors, 
whereby  the  corporation  agreed  to  sell  and  said  Moors  agreed 
to  buy  said  real  and  personal  property  for  the  sum  of 
$9,192.93 ;  that  said  Moors  agreed  to  assume  and  pay  a  mort- 
gage upon  said  real  property  amounting  to  $3,692.93  and  to 
pay  the  balance  of  five  thousand  five  hundred  dollars  in  cash. 
''That  on  the  19th  of  June,  1915,  and  for  more  than  six 
months  prior  thereto,  the  defendants,  C.  W.  Crouch  and  J.  B. 
Clark,  were  indebted  to  the  James  H.  Qoodman  and  Company 
Bank"  of  the  city  of  Napa  ''in  the  sum  of  one  thousand  five 
hundred  dollars";  that,  on  or  about  said  date,  "all  of  the  de- 
fendants herein  combined  and  conspired  to  defraud  the  Elec- 
tric and  Garage  Company  and  to  prevent"  its  creditors  from 
collecting  their  claims,  "in  this:  That,  on  or  about  said  date, 
said  Frank  Moors,  C.  W.  Crouch  and  J.  B.  Clark  entered  into 
an  agreement  whereby  Frank  Moors  agreed  to  assume  and  pay 
to"  said  bank  said  sum  of  one  thousand  five  hundred  dollars 
"as  part  consideration  to  be  paid  for  said  real  and  personal 
property  belonging  to"  said  corporation,  and  said  Moors  did 
thereafter  pay  said  sum  to  said  bank;  "that  by  reason  of  said 
agreements  and  the  payment  of  said  indebtedness,  it  was 
understood  and  agreed  among  said  defendants  that  said 
Frank  Moors  would  be  released  from  the  payment  of  one 
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thousand  five  hundred  dollars  in  oash  to  said"  corporation, 
'4o  fulfill  his  said  agreement  of  the  purchase  of  said  prop- 
erty ...  "for  the  purpose  of  defrauding  the  creditors  of  the 
corporation  "and  to  have  the  said  indebtedness  of  J.  B.  Clark 
and  C.  W.  Crouch  paid  and  canceled  with  the  proceeds  of  said 
real  property  so  belonging  to  the"  corporation;  "that  at  the 
time  said  deed  to  said  real  property  and  the  bill  of  sale  of  said 
personal  property  were  delivered  to  said  Frank  Moors,  said 
Moors,  first,  delivered  to  C.  W.  Crouch  two  checks  aggregat- 
ing the  sum  of  $1,850;  second,  assumed  and  ag^reed  to  pay 
and  thereafter  did  pay  said  note  of  one  thousand  five  hun- 
dred dollars  due  by  said  C.  W.  Crouch  and  J.  R.  Clark ;  third, 
surrendered  to  C.  W.  Crouch  and  S.  Grace  Crouch  their 
promissory  note  for  two  thousand  dollars;  and,  fourth,  as- 
sumed and  agreed  to  pay  the  mortgage  on  said  real  property 
as  and  in  fulfillment  of  his  agreement  to  pay  said  sum  of 
$9,192.93  for  said  real  and  personal  property."  It  is  next 
alleged :  That,  on  or  about  the  twenty-third  day  of  June,  1915, 
the  corporation  executed  and  C.  W.  Crouch,  as  president  and 
manager,  delivered  to  the  defendant.  Moors,  a  deed  to  said 
real  property  and  a  bill  of  sale  transferring  said  personal 
property,  "and  said  defendant,  Frank  Moors,  ever  since  has 
claimed  to  be  the  owner  of  said  real  and  personal  property; 
that  said  defendants,  on  or  about  said  nineteenth  day  of  June, 
1915,  and  prior  thereto,  had  reasonable  cause  to  know  and  be- 
lieve that  the  said"  corporation  "was  insolvent,  and  had  such 
knowledge  thereof  as  would  put  a  reasonable  man  upon  in- 
quiry"; that,  by  reason  of  the  above  stated  facts,  the  corpora- 
tion "was  deprived  of  the  sum  of  one  thousand  five  hundred 
dollars  which  the  said  Frank  Moors  should  have  paid  in  cash" 
to  said  corporation  as  part  of  the  consideration  for  said  real 
and  personal  property,  "and  by  reason  of  said  transaction  the 
creditors  of  said"  corporation  "have  been  deprived  and  de- 
frauded of  the  said  sum  of  one  thousand  five  hundred  dol- 
lars," and  judgment  was  prayed  for  that  amount. 

The  demurrer  interposed  to  the  amended  complaint  specified 
all  the  grounds  allowed  by  the  code,  but  respondents  partic- 
ularly rely  upon  the  grounds  of  uncertainty  and  ambiguity, 
the  improper  joining  of  parties  defendant,  and  the  want  of 
facts  to  constitute  a  cause  of  action. 

The  assumption  upon  which  the  action  proceeds  is  that  the 
sale  of  the  corporation's  property  to  Moors  constituted  a  per* 
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fectly  valid  transaction — ^that  is  to  say,  that  the  sale  was 
made  in  good  faith  and  free  from  any  element  of  fraud  as 
against  the  corporation  or  its  creditors  or  stockholders — and, 
therefore,  the  essential  gist  of  the  action  is  that  the  payment 
by  Moors,  as  a  part  of  the  consideration  for  the  purchase  of 
the  said  property,  of  the  private  obligation  of  Crouch  and 
Clark  to  the  bank  was  the  culmination  of  a  fraudulent  con- 
spiracy between  all  three  defendants  to  defraud  the  insolvent 
corporation  and  its  creditors  of  so  much  of  its  assets  as  is 
represented  by  the  amount  so  paid  by  Moors  to  the  bant 
But,  assuming  it  to  be  true,  as  the  complaint  charges,  that  the 
transaction  whereby  the  individual  obligation  of  Crouch  and 
Clark  was  extinguished  by  Moors  out  of  the  money  due  the 
corporation  for  the  property  sold  by  it  to  Moors  was  fraud- 
ulent or  conceived  and  executed  by  the  three  defendants  for 
the  purpose  of  defrauding  the  corporation  and  its  creditors, 
still  it  is  clear  that  the  complaint  fails  to  state  a  cause  of 
actionable  fraud  against  the  defendants.  There  is  no  allega- 
tion showing  that  the  corporation  or  its  creditors  suffered  any 
injury  or  damage  as  the  result  of  the  alleged  fraudulent  act  of 
the  defendants.  The  original  contract — ^that  is,  the  contract 
whereby  Moors  purchased  the  property  of  the  corporation  from 
the  corporation  itself — ^being  in  all  respects  valid.  Moors  is  still 
indebted  to  the  corporation  for  the  unpaid  balance  of  the  pur- 
chase price  of  the  property.  That  fact,  if  it  be  a  fact,  that  out 
of  the  money  due  the  corporation  from  him  for  the  property 
he  paid  the  private  debt  of  Crouch  and  Clark,  upon  an  under- 
standing and  agreement  between  him  and  Crouch  and  Clark 
that  he  would  thus  be  released  from  the  payment  to  the  cor- 
poration of  the  amount  so  paid,  cannot  have  the  effect  of  re- 
leasing him  from  the  full  payment  to  the  corporation  of  the 
balance  due  on  the  purchase  price  of  the  property.  Indeed, 
the  Crouches  and  Armstrong,  not  being  parties  to  the  contract 
of  sale  between  Moors  and  the  corporation,  could  not  release 
Moors  from  any  part  of  his  obligation  to  the  corporation.  This 
proposition  is  not  disputed  by  the  plaintiff.  Nor  does  the  fact 
that  Moors  paid  the  individual  obligation  of  Crouch  and  Clark 
out  of  the  money  he  owed  to  the  corporation,  even  though  said 
transaction  was  initiated  and  carried  out  by  the  three  defend- 
ants with  the  intent  thus  to  defraud  the  corporation  or  its 
creditors  of  the  sum  of  money  so  paid,  make  Crouch  and  Clark 
either  jointly  with  Moors  or  otherwise  liable  to  the  corpora- 


Digitized  by 


Google 


52  Doughty  v.  MooBa  [38  Cal.  App. 

tion  or  its  creditors  for  said  money.  As  already  suggested, 
to  sustain  the  action  as  against  the  defendants  upon  the  theory 
that  the  superseding  agreement — that  is,  the  agreement 
whereby  Moors  agreed  to  and  did  pay  the  individual  debt  of 
Crouch  and  Clark  as  a  part  of  the  consideration  for  the  sale 
to  and  purchase  by  him  of  the  corporation's  property — ^was 
the  result  of  a  fraudulent  conspiracy  to  deprive  the  corpora- 
tion or  its  creditors  of  money  belonging  to  it  and  constituting 
a  part  of  the  assets  of  the  insolvent  concern  to  which  its  credi- 
tors were  entitled,  it  is  necessary  to  show  that  the  corporation 
or  its  creditors  were  damaged  by  that  transaction,  and,  as 
stated,  the  complaint  does  not  make  such  a  showing.  It  is  not 
alleged  that  Moors  is  himself  insolvent,  and  that,  therefore, 
the  debt  he  owes  to  the  corporation  cannot  be  paid  by  him, 
or  that  the  enforcement  of  its  payment  by  him  through  the 
appropriate  judicial  proceeding  cannot  be  had.  And  as  to 
him  it  may  be  added  that  nowhere  does  the  complaint  allege 
that  any  demand  upon  him  for  the  payment  of  the  full 
amount  of  the  balance  he  owes  the  corporation  on  the  pur- 
chase price  of  the  property  was  ever  made  or  that  he  ever  re- 
fused to  pay  the  corporation  all  that  was  coming  to  it  from 
him. 

Our  conclusion  is  that  the  complaint  fails  to  state  a  cause  of 
action  against  any  of  the  defendants;  that,  at  any  rate,  the  de- 
fendants. Crouch  and  Clark,  are  improperly  joined  with 
Moors  in  the  action,  and  that,  therefore,  the  order  sustaining 
the  demurrer  to  the  complaint  cannot  be  disturbed. 

The  foregoing  considerations  are  decisive  of  this  appeal  and 
render  unnecessary  consideration  of  other  points  made  against 
the  complaint  upon  the  special  grounds  of  uncertainty  and 
ambiguity. 

The  judgment  is  affirmed. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred. 
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[OiT.  No.  1807.    Third  AppeHate  Distriet.— August  12,  1918.] 

B.  W.  DOUQHTT,  as  Trustee,  etc,  AppeUant,  ▼.  FRANK 
MOOBS  et  al..  Respondents. 

OOBPOIATIONS — ^ALLEGBD   FiUUDULENT  DISPOSITION   OF  CORPORATB   PbOP- 

XBTT — ViMAMsa — iNSUinoiKNT  OoMPLAiMT. — In  sa  action  bj  the 
tiii8t«e  in  bankrupted  of  a  bankrupt  corporation,  alleging  a  fraudu- 
lent eonepiracy,  in  the  carrying  out  of  which  a  purchaser  of  real 
and  personal  property  from  the  corporation,  shortly  before  the 
bankruptcy,  applied  two  thousand  dollars  of  the  consideration  which 
be  had  agreed  to  pay  the  corporation  in  satisfaction  of  a  promissory 
note  which  he  held  and  which  was  the  individual  obligation  of  the 
president  of  the  corporation  and  his  wife,  guaranteed  by  a  third 
person,  the  complaint  fails  to  state  a  cause  of  action  where  it  fails 
to  disdoee  that  damage  resulted  to  the  corporation  or  its  creditors 
by  reason  of  the  transaction. 
ID«— Impbopxb  JoiNDia  OF  DiFBNDANTS.— In  such  action  tbera  was  also 
an  improper  Joinder  of  defendants. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Napa 
Ck)unty.    Henry  C.  Oesford,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Wallace  Rutherford,  U'Ren  &  Beard,  and  E.  L.  Webber, 
for  Appellant 

Oeorge  Clark,  for  Respondents. 

HART,  J. — ^A  demurrer  to  the  amended  complaint  filed  in 
this  action  was  sustained,  and,  plaintiff  declining  further  to 
amend,  judgment  was  entered  in  favor  of  defendants,  from 
which  judgment  plaintiff  prosecutes  this  appeal. 

We  have  this  day  filed  an  opinion  affirming  the  judgment 
in  an  action.  Civil  No.  1806,  wherdn  the  plaintiff  here  was 
plaintiff  and  Frank  Moors,  J.  R.  Clark,  and  C.  W.  Crouch 
were  defendants.  {Doughty  v.  Moors,  anie,  p.  48,  [175  Pae. 
273].)  The  allegations  of  the  amended  complaints  in  both 
actions  are  the  same,  except  that  in  lieu  of  the  averments  in 
No.  1806  respecting  an  indebtedness  to  the  James  H.  Gk)odman 
and  Company  Bank,  the  following  is  set  forth  in  the  case 
under  review:  ''That,  on  said  19th  day  of  June,  1915,  and  for 
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more  than  six  months  prior  thereto,  the  defendants,  C.  W. 
Grouch  and  S.  Grace  Grouch,  were  indebted  to  the  defendant, 
Frank  Moors,  in  the  sum  of  $2,000.00  upon  a  promissory  note 
made  and  executed  by  them";  that,  in  April,  1915,  *'the  de- 
fendant, E.  L.  Armstrong,  by  an  instrument  in  writing  guar- 
anteed the  payment  to  said  Prank  Moors"  of  said  promissory 
note ;  that,  on  or  about  said  nineteenth  day  of  June,  1915,  the 
defendants  entered  into  an  agreement  whereby  said  Frank 
Moors  canceled  and  surrendered  to  the  defendants.  Grouch, 
said  promissory  note  and  released  the  defendant,  Armstrong, 
from  his  guaranty  to  pay  said  note,  "and  all  of  said  transac- 
tions were  had  for  the  purpose  of  enabling  said  Frank  Moors  to 
surrender  to  said  G.  W.  Grouch  and  S.  Grace  Grouch  their  said 
promissory  note  in  his  favor  as  a  part  of  and  in  part  settle- 
ment of  the  purchase  price  to  be  paid  by  him  for  said  real 
and  personal  property,  and  to  enable  said  Frank  Moors 
to  apply  said  sum  of  $2,000.00  so  due  him  towards  a  settle- 
ment of  the  amount  he  agreed  to  pay  for  said  property." 
Judgment  was  prayed  for  the  sum  of  two  thousand  dollars, 
the  amount  of  said  promissory  note,  and  interest. 

The  demurrer  to  the  amended  complaint  was  similar  to  that 
filed  in  action  Givil  No.  1806. 

This  ease  was  submitted  for  decision  on  the  briefs  filed  in 
Givil  No.  1806,  supra.  As  stated,  the  above  allegation  makes 
the  only  difference  between  the  two  cases,  so  far  as  the  com- 
plaint is  concerned.  The  note  which  it  is  herein  alleged  was 
canceled  by  Moors  as  part  of  the  consideration  for  the  pur- 
chase of  the  corporation's  property  is,  so  far  as  the  complaint 
shows,  the  individual  note  of  Grouch  and  his  wife,  Armstrong 
being  a  guarantor  of  the  payment  of  said  note. 

What  we  have  said  in  Givil  No.  1806  applies  with  equal 
pertinency  and  force  to  the  instant  case.  It  is  obvious  that 
the  complaint  does  not  show  that  the  Grouches  and  Armstrong 
are  liable  to  the  corporation  or  the  trustee,  representing  both 
the  insolvent  corporation  and  its  creditors,  for  the  debt  or  any 
part  thereof  which  Moors  may  owe  the  corporation  for  the 
property  bought  by  him  from  it.  As  is  said  in  the  opinion  in 
Givil  No.  1806  of  the  transaction  therein  considered,  so  it  ia 
to  be  said  of  the  transaction  upon  which  this  action  is  based^ 
that,  while  it  may  be  assumed  to  be  true  that  Grouch,  his  wife, 
Armstrong,  and  Moors  were  guilty  of  a  conspiracy  to  defraud 
the  corporation  and  its  creditors,  by  the  extinguishment  of  the 
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note  in  question  here,  out  of  money  due  from  Moors  to  the 
corporation  as  the  consideration  for  the  sale  to  him  (Moors) 
of  the  property  of  the  corporation,  yet  there  is  nothing  in  the 
complaint  disclosing  that  damage  resulted  to  the  corporation 
or  the  creditors  thereof  or  to  the  plaintiff  by  reason  of  said 
transaction.  The  obligation  of  Moors  to  pay  his  full  in- 
debtedness to  the  corporation  created  by  his  purchase  of  the 
property  still  exists,  and,  so  far  as  the  complaint  shows  to  the 
contrary,  he  is  or  was,  at  the  time  of  the  commencement  of 
this  action,  solvent  and  able  to  meet  it.  It  is  very  dear  that 
h]3  payment  of  the  note  referred  to  in  the  complaint,  even  if 
made  under  an  agreement  with  the  makers  and  the  guarantor 
for  the  purpose  of  defrauding  or  with  the  fraudulent  intent 
to  deprive  the  corporation  and  its  creditors  of  the  sum  re- 
quired to  extinguish  the  obligation,  cannot  have  the  effect  of 
making  the  Crouches  and  Armstrong  jointly  with  Moors  or 
otherwise  liable  to  the  corporation  or  to  the  trustee  in  bank- 
ruptcy, who  is  vested  with  the  legal  title  to  all  the  insolvent 
corporation's  assets,  for  the  debt  due  from  Moors  to  the  corpo- 
ration arising  by  reason  of  his  purchase  of  the  latter 's  prop- 
erty. In  other  words,  the  fact  that  Moors  might  have  paid 
the  private  debts  of  a  stockholder  of  the  corporation  upon  the 
agreement  between  him  and  such  stockholder  that  such  pay- 
ment would  release  him  to  the  extent  thereof  from  his  obliga- 
tion to  the  corporation  would  not  have  the  effect  of  binding 
the  stockholder  to  said  obligation,  in  the  absence  of  an  agree- 
ment to  that  effect  by  all  the  parties,  including  the  corpora- 
tion itself.  As  to  Moors,  the  complaint  does  not  show  that  he 
has  ever  refused  to  pay  the  corporation  or  the  trustee  all  that 
is  due  from  him  on  the  purchase  price  of  the  property.  But 
we  have  sufficiently  stated  our  views  of  the  situation  as  it  is 
presented  in  the  complaints  in  both  actions  in  the  opinion  in 
Civil  No.  1806. 

We  doubt  not  that  the  demurrer  to  the  complaint  in  this 
action  was  properly  sustained  on  the  grounds  that  no  cause  of 
action  is  stated  against  any  of  the  defendants  and  that  there 
is  an  improper  joinder  of  parties  defendant* 

The  judgment  is  affirmed. 

Chipman,  P.  J.|  and  Bumetti  J.,  concurred. 
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[CSt.  No.  1839.    Tbird  Appellate  District.— Aaguat  IS,  1918.] 

S.  H.  MAGINESS,  Appellant,  v.  WESTERN  SECURITIES 
CORPORATION  (a  Corporation),  et  al.,  Respondents. 

Rescission — Sxtbscbiption  fob  Ck)apoBATioN  Stock^Fbaud — Pleading 
— SumciENGY  or  Complaint. — In  this  action  for  the  resdssion  of  a 
Bubscription  for  corporation  stock  and  the  cancellation  of  promissory 
notes  given  as  part  of  the  subscription  price,  although  some  of  the 
alleged  fraudulent  representations  by  the  agents  who  procured  the 
subscription  were  mere  matters  of  opinion,  misrepresentation  of  ex- 
isting facts  was  sufficiently  alleged  and  shown  to  make  a  case  of 
gross  and  wicked  imposition  and  fraud. 

lb. — Necessity  fob  Immediate  Action  in  Sxkkino  Remedy. — One 
seeking  the  remedy  of  rescission  must,  under  subdiyision  1  of  sec- 
tion 1691  of  the  Civil  Code,  act  immediately  when  he  discovers  the 
facts  that  entitle  him  to  rescind  and  he  ie  aware  of  his  right  to 
rescission. 

Id.— Delay  in  Bbinoing  Burr. — ^In  this  action  to  rescind  the  plaintiff's 
subscription  for  stock  of  a  corporation,  his  right  to  rescind  for 
fraud  was  lost  by  his  delay  in  commencing  action  for  more  than 
six  months  after  the  full  discovery  of  the  fraud,  and  for  about 
ten  months  after  knowledge  of  a  part  of  the  fraud,  and  of  his 
right  to  rescind. 

Id. — Insufpicisnt  Excuse  fob  Delay. — The  fftct  that  one  entitled 
to  rescind  his  subscription  for  stock  of  a  corporation,  because  of 
fraudulent  representations  by  the  agents  of  the  corporation  who 
procured  the  subscription,  had  communications  with  the  president 
of  the  company  and  with  other  interested  parties,  who  explained 
why  the  company  bad  not  begun  business,  and  promised  that  this 
condition  would  soon  be  remedied,  could  not  be  considered  to  excuse 
hie  delay  to  rescind,  since  these  considerations  and  promises  did  not 
relate  to  the  f^ets  constituting  the  basis  of  the  action,  which  con- 
sisted in  misrepresentations  as  to  the  existing  condition  of  the 
company  and  not  as  to  its  future  operation. 

lb.— Subsequent  Acquiescence  as  a  Bab. — One  who  with  full  knowl- 
edge of  a  fraud  by  which  he  had  been  induced  to  subscribe  for 
stock  of  a  corporation  and,  with  knowledge  of  his  right  to  rescind 
for  such  fraud,  paid  off  one  of  the  notes  he  had  given  as  part  of 
the  subscription  price,  executed  a  new  note,  and  entered  into  a  new 
agreement  with  the  company  and  its  agents,  whereby  the  agents 
were  to  resell  the  stock  and  dispose  of  such  subscriber's  rights 
therein,  and  divide  the  profits  with  him,  thereto  virtually  ac- 
quiesced in,  and  admitted  the  validity  of,  and  elected  to  stand  upon. 
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the  original  eontract,  and  eould  not  thereafter  disaffirm  and 
rescind  it.  I 

Ii>. — ^RxuEF  IN  Equity — Bequibbmxnt  or  Clean  Hands. — ^Where  one 
who  has  been  induced  to  subscribe  for  stock  in  a  corporation  by 
fraudulent  representations  as  to  its  financial  standing  enters  into 
a  contract  with  the  corporation  and  its  agents,  after  he  has  knowl- 
edge of  the  insecurity  of  the  company,  which  contract  provides  that 
the  stock  shall  be  sold  by  the  company's  agents  for  the  benefit  of 
floeh  subscriber,  a  court  of  equity  will  be  inclined  to  look  with 
disfavor  on  his  claim  for  relief,  since  a  litigant  does  not  meet 
the  requirement  of  "clean  hands,"  where  it  appears  that  he  is  en- 
deavoring to  impose  upon  an  innocent  person  the  burden  of  the 
fraud  which  he  himself  has  suffered. 

|j>. — ^Bescission  and  Bestokation  BsroBE  AonoN  —  PLEADING  and 
Pboof — iNSumcisNT  Allegation. — ^With  the  exceptions  specified 
in  section  1691  of  the  Civil  Code,  rescission  in  a  case  of  this  kind 
mnat  be  effected  prior  to  the  commencement  of  the  action,  and 
must  be  alleged  in  the  complaint,  and,  if  denied,  must  be  proved  at 
the  trial;  and  therefore,  where  in  an  action  to  set  aside  a  stock 
subscription,  induced  by  fraud,  the  complaint  alleged  the  purchase 
by  the  plaintiff  of  and  payment  for  one  thousand  shares  of 
stock,  for  which  he  received  the  stock  certificates,  and  the  com- 
plaint further  alleged  a  subsequent  agreement  for  the  purchase  of 
three  thousand  two  hundred  additional  shares,  for  which  the  plain- 
tiff gave  his  promissory  notes,  a  further  allegation  in  the  com- 
plaint that  the  plaintiff  "now  tenders  return  of  the  certificates  for 
one  thousand  shares  of  stock  issued  to  him  as  set  forth  herein,  end 
consents  to  the  cancellation  of  all  agreements  and  obligations  created 
or  intended  to  be  created  hereunder,"  is  totally  insufficient. 

I  — ^Bestobation  07  Pbopebtt  Becbived — Bights  in  Unissued  Stock. 
It  being  imperative  in  such  case  that  one  seeking  rescission  must 
restore  or  offer  to  restore  everything  of  value  received  by  him, 
h  was  not  requisite  that  the  plaintiff  should  have  previously  had 
issued  to  him,  or  had  in  his  possession,  the  certificate  of  stock,  which 
waa  the  mere  physical  evidence  of  the  interest  he  owned  in  the 
capital  stock  of  the  corporation,  but  he  was,  as  regards  the  unissued 
stock,  under  the  legal  necessity  of  offering  to  surrender  and  have 
canceled  his  right  and  interest  in  the  stock,  upon  condition  of  a 
similar  surrender  and  cancellation  of  the  promissory  notes  given  by 
him. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Sacra- 
iiiento  County.    Peter  J.  Shields,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 
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L.  T.  Hatfield,  for  Appellant 
Dunn  &  Brand,  for  Respondents. 

(BURNETT,  J. — The  appeal  is  from  a  judgment  of  nonsuit. 
Prom  the  complaint  it  appears  that  on  August  16, 1912,  plain- 
tiff purchased  one  thousand  shares  of  the  capital  stock  of  the 
California  Guarantee  Life  and  Accident  Insurance  Company, 
paying  therefor  the  sum  of  two  thousand  dollars,  and  there- 
after received  the  certificate  of  stock.  That  subsequently,  on 
November  23, 1912,  he  entered  into  an  agreement  for  the  pur- 
chase of  three  thousand  two  hundred  additional  shares  at  the 
rate  of  $2.50  per  share,  and,  in  payment  therefor,  he  executed 
and  delivered  to  said  company  two  promissory  notes,  one  for 
three  and  the  other  for  five  thousand  dollars.  That  on  the 
twenty-first  day  of  July,  1913,  plaintiff  paid  off  the  three 
thousand  dollar  note  and  executed  a  new  note  for  five  thousand 
dollars  on  the  same  day  and  delivered  it  to  said  company, 
which  note  is  still  outstanding.  By  the  action  plaintiff  sought 
the  return  of  the  five  thousand  dollars  paid  by  him  and  the 
cancellation  of  the  said  note  for  five  thousand  dollars  and  of 
the  balance  due  on  his  subscription.  The  ground  for  his 
claim  is  found  in  the  allegation  of  certain  false  and  fraud- 
ulent statements  and  representations  made  by  the  agents  of 
the  company,  relying  upon  which  plaintiff  was  induced 
to  make  said  purchases.  It  is  not  disputed  that  the  facts 
alleged  constitute  fraud  as  that  term  is  contemplated  by  the 
code  and  the  decisions  of  the  courts.  As  to  that,  the  allega- 
tions and  proof  are  sontentiously  stated  by  appellant  as  fol- 
lows: **They  [the  agents]  represented  that  the  company  was 
fully  organized.  Capital  stock,  $350,000.  All  but  $40,000, 
actually  sold.  Large  numbers  of  wealthy,  influential  men, 
subscribers  and  directors  with  $10,000,  stock  each.  Begin 
business  early  in  1913.  Very  profitable.  Facts  established: 
Never  had  $250,000  of  stock  subscribed.  Never  did  begin 
business.  Never  earned  or  paid  a  dividend.  The  actually 
wealthy  men  reputed  stockholders  and  directors  had  only  one 
share  each  and  never  paid  for  that."  It  is  apparent  that 
some  of  the  representations  were  mere  matters  of  opinion  and 
could  hardly  constitute  the  basis  of  rescission  of  the  contract, 
but  misrepresentation  of  existing  facts  was  sufficiently  alleged 
and  shown  to  make  a  case  of  gross  and  wicked  imposition  and 
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fraud.  The  agents  seem  to  have  acted  in  the  transaction  with  i 
unconscionable  greed,  and  the  directors,  who  were  men  of? 
wealth  and  prominence  in  the  community,  by  the  pretext  and 
artifice  of  a  mere  nominal  investment  and  the  assumption  of 
an  important  relation  to  the  company  became  parties  to 
a  questionable  practice  that  was  likely  to  result,  and  which  un- 
doubtedly did  result,  in  loss  and  injustice  to  many  innocent 
purchasers  of  stock.  We  believe  these  directors  had  no  inten- 
tion of  participating  in  any  fraud,  but  the  fact  of  their  con- 
nection with  the  company  induced  others  to  invest  money 
which  they  could  illy  afford  to  lose.  Men  of  high  standing  in 
the  community  should  be  reluctant  to  thus  lend  the  prestige 
of  their  names  and  influence  to  an  enterprise  in  which  they 
have  not  suflScient  confidence  to  risk  their  own  money.  In 
consequence  of  similar  action  on  the  part  of  prominent  men 
in  this  state  many  unsophisticated  persons  have  been  led  to 
embark,  to  their  financial  loss,  in  unsafe  and  fraudulent 
schemes  which  have  had  the  alluring  recommendation  of  such 
persuasive  indorsement. 

However,  notwithstanding  the  nefarious  conduct  of  the 
agents  and  the  moral  wrong  suffered  by  plaintiff,  there  are 
several  reasons  why  the  lower  court  could  not  legally  grant 
him  any  relief  in  this  action  and  why  we  are  constrained  to 
uphold  the  decision  of  the  trial  judge.  They  were  stated  in 
the  motion  for  nonsuit,  and  some  of  these  grounds  we  proceed 
to  notice. 

First,  it  may  be  said  that  the  plaintiff  failed  to  comply  with 
the  requirement  of  subdivision  1  of  section  1691  of  tiie  Civil 
Code  exacting  prompt  action  in  case  of  rescission.  To  take 
advantage  of  this  remedy  he  must  act  immediately  when  he 
discovers  the  facts  that  entitle  him  to  rescind  and  he  is  aware 
of  his  right  to  rescission.  He  cannot  speculate  upon  the 
chance  of  profit  notwithstanding  the  fraud,  and  thereafter  re- 
scind the  contract.  He  is  put  to  his  election  whether  to  stand 
upon  the  contract,  and  if  he  delays  in  making  his  choice,  it 
must  be  amply  excused,  or  else  he  is  deemed  to  have  waived 
his  right  to  have  the  contract  avoided.  The  allegations  of 
plaintiff's  complaint  show  that  he  did  not  comply  with  the  es- 
tablished rule  in  that  respect,  and  no  facts  are  averred  that 
relieve  him  from  compliance.  He  alleges  that  on  the  first  day 
of  July,  1913,  he  was  convincod  that  the  representations  as  to 
the  solvency  and  efficiency  of  the  said  company  were  false  in 
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fact.  It  also  appears  that  as  early  as  March  of  that  year  he 
became  dissatisfied  with  his  transaction,  and  ''notified  said  de- 
fendant, California  Guarantee  Life  and  Accident  Insurance 
Company,  that  he  would  not  receive  and  pay  for  said  unde- 
livered shares  of  stock,  and  that  any  right  he  might  have  in 
that  behalf  would  be  abandoned  by  him,  and  that  he  desired 
to  abandon  and  rescind  his  right  to  such  shares  and  to  receive 
back  his  said  notes." 

If  he  had  maintained  this  position  and  brought  his  action 
immediately,  his  attitude  might  have  received  favorable  con- 
sideration at  the  hands  of  the  court.  But  on  July  21st  he 
paid  oflf  one  of  the  notes,  and  with  knowledge  of  the  fraud  and 
his  right  to  rescind,  he  executed  a  new  note  for  five  thousand 
dollars  and  entered  into  another  agreement  with  the  agents 
for  a  resale  of  his  stock.  Then  the  action  was  not  brought 
until  January  31,  1914,  a  delay  of  more  than  six  months  after 
the  full  discovery  of  the  fraud  and  of  about  ten  months  after 
knowledge  of  a  part  of  the  fraud  and  of  his  right  to  rescind. 
There  is  no  attempt  in  the  pleadings  to  excuse  this  delay,  and 
we  find  no  legal  justification  in  the  evidence.  It  is  true  that 
plaintiff  testified  that  he  had  communications  with  the  presi- 
dent of  the  company  and  with  other  interested  parties  who 
explained  why  the  company  had  not  begun  business,  and  who 
promised  and  assured  plaintiff  that  this  condition  would  soon 
be  remedied.  But  these  conversations  cannot  be  considered 
to  excuse  his  delay  in  rescission  for  the  reason  that  they  did 
not  relate  to  the  facts  that  constituted  the  basis  of  this  action. 
The  fraud  consisted  in  the  misrepresentations  as  to  the  exist- 
ing condition  of  the  company,  and  not  as  to  its  future  opera- 
tion. It  is  true  that  there  is  a  reference  in  the  complaint  to 
a  promise  that  the  company  would  begin  business  at  a  certain 
time,  but  there  is  no  allegation  that  this  was  made  with  the  in- 
tention of  deceiving  plaintiff.  It  cannot,  therefore,  be  re- 
garded as  an  element  of  the  fraud,  and  it  is  quite  apparent 
that  any  renewed  promise  as  to  that  matter  could  not  legally 
excuse  plaintiff  from  promptly  deciding  whether  he  would  re- 
scind in  consequence  of  the  false  statements  of  fact  that  in- 
duced the  contract. 

The  necessity  for  prompt  rescission  with  the  alternative  of 
the  loss  of  the  right  or  privilege  is  declared  and  illustrated  in 
a  large  number  of  cases,  many  of  which  are  cited  by  counsel 
herein.    One  of  the  latest  is  Oarstang  v.  Skinner,  165  GaL 
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721,  [134  Pac.  329],  wherein  it  was  held  ''that  notice  of  facts 
and  circumstances  which  would  put  a  man  of  ordinary 
prudence  and  intelligence  on  inquiry  is,  in  the  eyes  of  the 
law,  equivalent  to  knowledge  of  all  the  facts  a  reasonably  dili- 
gent inquiry  would  disclose."  This  case  is  stronger  than  that 
in  so  much  as  it  appears  from  the  complaint  herein  that  plain- 
tiff had  actual  knowledge  of  the  fraud  and  of  his  right  to  re- 
scind many  months  before  suit  was  brought 

In  Marten  v.  Bums  Wine  Co.,  99  Cal!  355,  [33  Pac.  1107], 
it  was  held  that  a  delay  of  three  months  was  too  long. 

In  the  case  of  Baaey  v.  Foa>,  78  Cal.  389,  [20  Pac  868],  it 
was  held  that  "a  delay  of  four  months  after  the  discovery  of 
fraud  in  a  partnership  contract,  during  which  business  is  car- 
ried on  as  usual  under  the  contract,  is  fatal  to  a  claim  of  right 
to  rescind  the  contract  for  fraud.'' 

''A  party  cannot  wait  until  time  shall  demonstrate  whether 
the  contract  sought  to  be  rescinded  turned  out  to  be  good  or 
bad.'*  (Hammond  v.  WaOace,  85  Cal.  522,  [20  Am.  St.  Eep. 
239,  24  Pac.  837].) 

Moreover,  at  least  as  to  the  second  cause  of  action,  we  must 
entirely  eliminate  the  consideration  of  said  fraudulent  repre- 
sentations. This  follows  for  the  reason  that  the  complaint 
diows  that  after  the  contract  was  executed,  plaintiff,  with 
knowledge  of  the  fraud,  and  being  under  no  disability,  volun- 
tarily acquiesced  in  and  ratified  said  contract  and  entered  into 
a  new  agreement  with  said  agents  for  the  resale  of  said  stock. 
The  particular  allegations  in  question  are  ''that  plaintiff  paid 
off  and  discharged  said  note  maturing  July  1,  1913,  amount- 
ing to  three  thousand  dollars,  and  received  back  said  note. 
That  plaintiff  entered  into  a  new  agreement  with  said  defend- 
ant, California  Guarantee  Life  and  Accident  Company,  and 
its  agents,  Morgan,  Allen  and  Whisner,  whereby  said  agents 
Morgan  and  Allen  were  to  sell  and  dispose  of  plaintiff's  rights 
to  said  stock,  and  the  whole  thereof,  and  to  continue  said  origi- 
nal agreement  for  the  subscription  for  such  stock  provided 
plaintiff  would  execute  a  new  note,  dated  July  21,  1913,  for 
five  thousand  dollars,  payable  on  or  before  March  1, 1914,  with 
interest  at  the  rate  of  six  per  cent  per  annum  from  date  until 
paid,  and  that  said  Whisner,  representing  himself  to  be  in  con- 
trol of  said  note,  agreed  to  withhold  said  new  note  from  sale 
antil  the  first  day  of  December,  1913. 
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**That  plaintiff  accepted  such  proposition  and  on  the 
twenty-first  day  of  July,  1913,  executed  and  delivered  to  said 
agents  for  California  Guarantee  Life  and  Accident  Insurance 
Company,  his  promissory  note  for  five  thousand  dollars,  pay- 
able on  or  before  March  1,  1914,  with  interest  at  the  rate  of 
six  per  cent  per  annum  from  date  until  paid  and  the  same  is 
now  outstanding  and  unpaid." 

The  controlling  principle  in  such  a  situation  was  carefully 
considered  in  Oppenheimer  v.  Clunie,  142  Cal.  313,  [75  Pac. 
899],  and  the  court  quoted  with  approval  the  dear  enuncia- 
tion of  the  doctrine  in  section  897  of  Pomeroy's  Equity  Juris- 
prudence, that  **if  after  discovering  the  untruth  of  the  repre- 
sentations, he  (the  party  defrauded)  conducts  himself  with 
reference  to  the  transaction  as  though  it  were  still  subsisting 
and  binding  he  thereby  waives  aU  benefit  and  relief  from  the 
misrepresentations. " 

The  court  also  approved  of  the  following  from  Orymes  v. 
Sanders,  93  U.  S.  55,  [23  L.  Ed.  798] :  ''Where  a  party  de- 
sires a  rescission  on  the  ground  of  mistake  or  fraud,  he  must, 
upon  the  discovery  of  the  facts,  at  once  announce  his  purpose 
and  adhere  to  it.  If  he  is  silent  and  continues  to  treat  the 
'property  as  his  own,  he  will  be  held  to  have  waived  the  objec- 
tion and  will  be  as  conclusively  bound  by  the  contract  as  if 
the  mistake  or  fraud  had  not  occurred.'' 

Here,  as  already  seen,  the  plaintiff  was  more  than  silent. 
He  virtually  admitted  the  validity  of  the  contract,  and  he  de- 
liberately entered  into  another  agreement  upon  the  basis  and 
understanding  that  he  was  the  owner  of  the  stock.  He 
thereby  elected  to  stand  upon  the  original  contract  and  he 
could  not  thereafter  disaflSrm  and  rescind  it.  If  the  remedy 
of  rescission  was  still  available,  it  must  necessarily  be  confined 
to  said  agreement  of  July  21,  1913.  But  as  to  that  agreement 
there  is  an  entire  absence  of  an  allegation  of  any  fact  consti- 
tuting fraud.  It  appears  to  have  been  an  entirely  voluntary 
arrangement,  plaintiff  executing  the  note  upon  the  considera- 
tion that  the  agents  would  sell  the  stock  and  divide  the  profits 
with  the  former.  No  false  statements  are  charged,  nor  is  it 
alleged  that  any  promise  was  made  with  the  intention  of  de- 
ceiving or  defrauding  plaintiff.  In  fact,  we  can  perceive 
therein  no  ground  for  rescission. 

It  may  be  said,  further,  that  the  conduct  of  plaintiff  m 
entering  into  said  contract  for  the  sale  of  the  stock  after  he 
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had  knowledge  of  the  financial  insecurity  of  the  company- 
would  incline  a  court  of  equity  to  look  with  disfavor  upon  his 
claim  for  relief.  His  conduct  in  reference  to  the  whole  trans- 
action must  be  free  from  reproach  if  he  expects  a  court  of  con- 
science to  restore  him  to  his  former  condition.  Of  course,  a 
litigant  does  not  meet  the  requirement  of  ** clean  hands" 
where  it  appears  that  he  is  endeavoring  to  impose  upon  an  in- 
nocent person  the  burden  of  the  fraud  which  he  himself  has 
suffered.  If  his  conduct  has  been  inequitable  in  reference  to 
the  same  subject  matter,  his  plea  to  a  court  of  equity  will  fall 
upon  deaf  ears. 

Aside  from  the  foregoing,  it  is  dear  that  plaintiff  was  not 
entitled  to  judgment,  for  the  reason  that  he  failed  to  effect  a 
rescission  prior  to  commencing  suit.  Indeed,  the  complaint  it- 
self is  totally  insuflScient  in  its  failure  to  set  forth  such  allega- 
tion, and  the  evidence  does  not  supply  the  defect.  Subdivi- 
sion 2  of  section  1691  of  the  Civil  Code  provides  that,  **He 
must  restore  to  the  other  party  everything  of  value  which  he 
has  received  from  him  under  the  contract;  or  must  offer  to 
restore  the  same,  upon  condition  that  such  party  shall  do  like- 
wise, unless  the  latter  is  unable  or  positively  refuses  to  do  so.  ** 

The  only  reference  to  restoration  in  the  complaint  is  found 
in  this  allegation:  ** Plaintiff  comes  now  and  tenders  return  of 
the  certificates  for  one  thousand  shares  of  stock  issued  to 
him  as  set  forth  herein  and  consents  to  the  cancellation  of  all 
agreements  and  obligations  created  or  intended  to  be  created 
hereunder."  In  the  second  count  there  is  no  reference  what- 
ever to  any  offer  to  restore. 

It  has,  however,  been  settled  by  the  decisions  of  the  supreme 
court  that  with  the  exceptions  specified  in  said  section  of  the 
code,  rescission  must  be  effected  prior  to  the  commencement  of 
the  action  and  that  such  rescission  must  be  alleged  in  the  com- 
plaint, and  if  denied,  it  must  be  proved  at  the  trial.  The 
early  case  of  Oifford  v.  Carvill,  29  Cal.  589,  considers  the  ques- 
tion at  length,  and  it  was  held  that  in  order  to  justify  a  court 
in  setting  aside  the  sale  of  certain  mining  stock  for  fraud,  it 
was  necessary  for  the  vendee  to  allege  that  he  "rescinded  the 
contract  and  returned  or  made  a  tender  of  the  stock,"  unless 
it  appeared  that  the  stock  was  of  no  value.  It  was  further 
held  that  to  excuse  the  absence  of  such  allegation  as  to  rescis- 
sion, the  burden  was  upon  the  vendee  to  allege  and  show  that 
the  stock  was  valueless. 
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In  Herman  v.  Haffenegger,  54  Cal.  161,  the  complaint  seems 
to  have  been  sufficient  in  this  respect,  but  it  was  held  that  the 
proof  failed  to  show  that  the  defrauded  party  before  the  trial 
had  returned  or  offered  to  return  what  he  had  received  of 
value,  and  the  court  held  that  he  was  properly  nonsuited.  In 
HiMimand  v.  Wallace,  85  Cal.  522,  [20  Am.  St.  Rep.  239,  24 
Pac.  837],  it  is  said :  ** Moreover,  there  is  neither  averment  nor 
proof  that  plaintiff  ever  made  any  attempt  to  rescind  or  made 
any  tender  of  an  offer  to  return  anything  of  value  received 
from  defendant  prior  to  the  filing  of  his  complaint,  or  any 
tender  at  all.  The  only  averment  upon  the  subject  is  that 
plaintiff  'is  willing  and  able  to  return  the  defendant  all  the 
money  which  she  paid  to  him  in  the  purchase  of  the  property 
and  all  the  moneys  which  she  has  lawfully  or  legitimately  paid 
out  or  expended  on  account  of  the  purchase  of  said  property 
and  now  offers  to  do  so. '  This  is  not  sufficient. ''  Then,  after 
citing  the  earlier  cases,  the  court  concludes  that  ''this  defect 
in  plaintiff's  case  is  fatal." 

The  latest  decision  of  the  supreme  court,  concerning  whose 
controlling  effect  herein  there  can  be  no  doubt,  is  FairckUd  v. 
Western  Securities  Corporation  et  al,,  176  Cal.  742,  [169  Pac. 
363] .  The  complaint  therein  was  essentially  the  same  as  the 
first  count  of  the  complaint  here.  Indeed,  both  represent  a 
series  of  cases  involving  a  similar  situation  and  prosecuted  by 
the  same  attorney.  In  the  Fairchild  decision  it  was  held  that 
the  complaint  failed  to  state  a  cause  of  action  because  there 
was  no  averment  that  the  stock  was  valueless  or  that  defend- 
ants were  able  to  or  had  upon  tender  thereof  refused  to  return 
the  five  hundred  dollars,  so  received  by  them  as  the  purchase 
price  therefor.  It  was  also  held  that  the  averment,  "plaintiff 
comes  now  and  tenders  return  of  the  certificates  for  250  shares 
of  the  stock  issued  to  her  and  consents  to  the  cancellation 
of  all  agreements  and  obligations  created  or  intended  to  be 
created  hereunder,"  did  not  constitute  a  compliance  with  the 
requirement  of  the  statute  in  regard  to  restoration,  the  court 
saying:  "In  the  absence  of  anything  pleaded  excusing  plain- 
tiff from  so  doing,  it  was  her  duty,  upon  declaring  that  it  was 
not  her  property,  to  restore  or  offer  to  restore  to  defendants 
upon  condition  that  they  repay  to  her  the  five  hundred  dollars, 
so  paid  therefor,  thus  prior  to  bringing  suit  affording  them  an 
opportunity  to  join  in  the  act  of  rescission."  As  to  this  deci- 
,8ion,  the  learned  counsel  for  appellant  admits  that  "the  same 
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language  as  to  tender  was  involved  for  the  same  reason  as  this 
suit  is  being  prosecuted."  However,  he  declares  that  "with 
all  due  respect  to  the  supreme  court  justices  who  united  in  the 
opinion  in  Department  and  to  the  court  in  Bank,  which  re- 
fused a  rehearing,  that  decision  is  against  law,  good  morals, 
and  is  not  sound." 

The  opinion  of  the  counsel  on  any  question  of  law  is  not  tc 
be  lightly  regarded,  but,  of  course,  we  are  constrained  to  ae 
cept  the  opinion  of  the  supreme  court,  although  the  attorney 
for  appellant  may  consider  it  entirely  erroneous. 

The  second  count  of  the  complaint  presents  a  little  differen 
aspect,  in  that  the  certificate  of  stock  was  not  delivered.  Th 
allegations  show,  however,  that  the  purchase  was  complete 
that  appellant  was  the  owner  of  said  stock  and  was  in  a  posi  - 
tion  to  demand  the  delivery  of  the  certificate.  He  was  unde  r 
the  same  legal  necessity  of  ofifering  to  surrender  and  have  caii- 
celed  his  right  and  interest  in  and  to  the  stock  upon  condition 
of  a  similar  action  on  the  part  of  respondents  as  to  the  note. 
This  question  was  fully  considered  by  this  court  in  the  case  of 
Majors  v.  Oirdner,  31  Cal.  App.  47,  [159  Pac.  826],  whendn 
it  was  said  through  Justice  Hart  that  the  duty  to  restore  or 
offer  to  restore  everything  of  value  was  imperative,  and  "to 
do  this  it  was  not  requisite  that  he  should  have  previously  had 
issued  to  him  or  had  in  his  possession  the  certificate  for  the 
stock,  which  is,  as  suggested,  the  mere  physical  evidence  of  the 
interest  he  owned  in  the  capital  stock  of  the  corporation." 

There  is,  indeed,  in  the  second  count  of  the  complaint  the 
allegation  of  the  offer  of  rescission  in  March,  1913,  as  already 
stated,  but  it  was  withdrawn  and  nullified  by  the  subsequent 
action  of  appellant.  It  does  not  appear  to  have  been  renewed, 
and,  therefore,  the  sufficiency  of  the  allegation  we  need  not 
consider. 

As  a  matter  of  pleading,  it  is  thus  apparent  that  appellant's 
case  is  vitally  defective. 

If  it  had  been  tried  upon  the  theory,  however,  that  the  com- ... 
plaint  was  sufficient  and  evidence  received  without  objection  ] 
that  the  proper  tender  was  made  or  that  the  stock  was  of  no 
value,  it  might  be  held,  according  to  the  familiar  rule,  that  the 
defect  was  cured.  But  such  is  not  the  situation,  as  we  view 
the  evidence.  The  showing  by  plaintiff  added  nothing  to  the 
efficacy  of  his  allegation  and  the  same  infirmity  appeared  on 
the  motion  for  nonsuit 
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We  think  the  judgment  should  be  affirmed,  and  it  is  so 
ordered. 

Chipman,  P.  J.,  and  Hart,  J.,  concurred. 

A  petition  for  a  rehearing  of  the  cause  was  denied  by  the 
district  court  of  appeal  on  September  12, 1&18,  and  the  follow- 
ing opinion  then  rendered  thereon: 

THE  COURT. — Appellant's  counsel  has  misconstrued  cer- 
tain expressions  used  in  the  opinion  filed  in  the  case.  The 
court  has  nothing  but  the  highest  respect  for  his  ability  and 
sincerity,  although,  like  many  other  good  men,  he  is  at  times 
somewhat  intemperate  in  his  criticism  and  denunciation  of 
opinions  adverse  to  his  own.  We  adhere  to  our  former  opin- 
ion, as  we  believe  that  under  the  decisions  the  judgment  must 
be  upheld. 

The  petition  for  rehearing  is  denied. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  October  10,  1918. 


[Orim.  No.  445.    Third  Appellate  Distriet.— August  18,  1918.] 

THE   PEOPLE,  Respondent,  v.  FEANCISCO   ZAVALA, 

Appellant 

GsiMiNAL  Law— Murder — Assault  on  Defendant  bt  Deceased — ^En- 
DEMCE. — On  a  trial  for  murder,  testimony  that  the  wife  of  the  de- 
ceased had  filed  a  eomphiint  against  him  charging  him  with  having 
assaulted  her  is  not  evidence  that  the  deceased  at  a  different  time 
had  struck  the  defendant. 

Ed. — Reputation  of  Deosased. — Such  evidence  is  equally  inadmissible  if 
offered  in  impeachment  of  the  reputation  of  the  deceased. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Joaquin  County,  and  from  an  order  refusing  a  new  triaL 
D.  M.  Young,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 
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H.  W.  Coale  and  John  R.  Cronin,  for  Appellant 

U.  S.  Webb,  Attorney-General,  and  J.  Chas.  Jones,  Deputy 
Attorney-General,  for  Respondent. 

BURNETT,  J. — Defendant  was  convicted  of  murder  in  the 
first  degree,  the  jury  fixing  the  punishment  at  imprisonment 
for  life  in  the  penitentiary.  The  appeal  is  from  the  judg- 
ment and  the  order  denying  defendant's  motion  for  a  new 
trial. 

In  the  brief  of  appellant,  while  it  is  stated  that  there  are 
several  grounds  demanding  a  reversal  of  the  case,  specific  at- 
tention is  directed  to  only  one,  and  that  possesses  no  merit 
whatever.  Consideration  is  invited  to  the  fact  that  the  as- 
sistant district  attorney  introduced  in  evidence  a  statement 
by  the  defendant  made  a  day  after  the  homicide  in  which  the 
following  questions  and  answers  appear:  **Were  you 
over  in  the  brewery  yesterday  evening  or  the  afternoon  t  Yes, 
I  was  at  the  brewery — ^the  man  at  the  brewery  struck  me  here 
in  the  eye.  What  did  he  hit  you  for?  He  is  a  man  he  is 
always  angry  he  chases  everybody  away,  he  even  chases, 
whenever  he  is  under  the  influence  of  liquor,  he  even  chases 
his  wife  away  from  there."  It  is  claimed  by  appellant  that 
he  "afterward  sought  to  prove  that  the  portion  thereof  relat- 
ing to  the  brewery  was  in  fact  true  and  for  this  purpose 
called  George  Frerichs,  city  recorder  of  the  city  of  Tracy, 
Ernest  Gieseke,  constable  of  Tulare  County,  wherein  Tracy  is 
located,  and  George  Chidester,  constable  of  Stockton  Town- 
ship." The  method  by  which  appellant  sought  this  corrobora- 
tion is  shown  by  the  following  question  addressed  to  the  said 
city  recorder:  **Mr.  Frerichs,  has  Mrs.  Schmidt,  wife  of 
Henry  Schmidt,  ever  filed  a  complaint  in  your  court  against 
Henry  Schmidt  for  disturbing  her  peace  and  assaulting  her 
there  at  any  time?"  In  other  words,  the  position  is  that 
testimony  that  the  wife  had  filed  a  complaint  against  Schmidt 
charging  him  with  assaulting  her  is  evidence  that  Schmidt  at 
a  different  time  had  struck  the  defendant.  Of  course,  the 
statement  of  the  proposition  is  a  sufficient  refutation  of  its 
soundness.  It  is  equally  apparent  that  the  reputation  of  the 
deceased  could  not  thus  be  assailed. 

In  justice  to  counsel  for  appellant  it  is  fair  to  say  that  they 
content  themselves  with  merely  stating  the  contention.    They 
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make  no  argument,  as  indeed  no  argument  is  possible,  in  sup- 
port of  the  admissibility  of  such  incompetent  and  irrelevant 
testimony. 

We  have  examined  the  record  suflSciently  to  be  entirely 
satisfied  that  the  defendant  was  justly  convicted  and  that  no 
error  veas  committed. 

The  judgment  and  order  are  affirmed. 

Chipman,  P.  J.,  and  Hart,  J,  concurred. 


[Crim.  No.  789.    THnit  Appellate  District.— Angiwt  15,  1918.] 

THE    PEOPLE,    Respondent,    v.    HAREY    OUBRIDGE, 

Appellant 

OuMiNAL  Law — Svidxnce — Defendant  as  Wftkess — Ckoss-EXAicmA- 
TiON — Previous  Conviction. — One  charged  with  attempting  to  pass 
a  fictitious  check  and  with  a  prior  conviction  of  forgery,  who  on 
arraignment  admits  the  prior  conviction^  may  nevertheless,  if  he 
offers  himself  as  a  witness  on  the  trial,  be  asked  on  croas-eiam inatJon 
if  he  has  ever  been  convicted  of  a  felony. 

lb. — Testino  CtoDiBiLiTT  OF  DEFENDANT  WrrNX8&^ — ^A  defendant  who 
offers  himself  as  a  witness  is  subject  to  the  same  roles  for  testing 
Ida  eredibility  by  impeachment  or  otherwise  as  other  witnesses. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Alameda  County.    William  H.  Waste,  Judge. 

The  facts  are  stated  in  the  opinion  of  tlie  court 

Fred  W.  Moore,  Jr.,  for  Appellant 

U.  S.  Webb,  Attorney-General,  and  John  H.  Biordan, 
Deputy  Attorney-General,  for  Respondent. 

TKB  COUBT. — The  defendant  was  charged  by  informa- 
tion with  the  crime  of  attempting  to  pass  a  fictitious  check  and 
with  a  prior  conviction  of  forgery.  He  was  tried,  convicted, 
and  sentenced  under  the  indeterminate  sentence  law. 

The  only  point  urged  for  reversal  is  that  the  court 
erred  in  permitting  the  district  attorn^  to  ask  defendanti 
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who  had  taken  the  stand  in  his  own  hehalf,  upon  cross-exami- 
nation if  he  had  ever  been  convicted  of  a  felony.  It  has  been 
held  that  **  where  a  defendant,  though  admitting  the  charge 
of  prior  conviction  upon  arraignment,  becomes  a  witness  in 
his  own  behalf,  he  may  be  asked  if  he  has  ever  been  convicted 
of  a  felony.  Such  conviction  may  be  proved  as  affecting  his 
credibility  83  a  witness."  {People  v.  Martini,  21  Cal.  App. 
743,  [132  Pac.  1069].)  When  the  defendant  offers  himself 
as  a  witness  he  becomes  subject  to  the  same  rules  for  testing 
his  credibility  before  the  jury,  by  impeachment  or  otherwise, 
as  any  other  witness.  In  the  case  of  People  v.  Oliver,  7  Cal. 
App.  601,  [95  Pac.  172],  the  court  said:  "It  is  dear  that  it 
was  not  the  intention  of  the  legislature,  by  the  re-enactment 
of  section  1025  (Penal  Code),  any  more  than  it  was  by  the 
enactment  of  section  1323,  to  give  to  a  defendant  the  oppor- 
tunity of  making  any  statements  upon  his  direct  examination, 
that  he  might  choose,  and  preclude  the  prosecution  from  test- 
ing the  truth  or  falsity  of  such  statements,  or  to  prevent  the 
people  from  impeaching  the  defendant's  testimony  by  the 
same  rules  applied  to  the  testimony  of  other  witnesses/' 
Judgment  and  order  affirmed. 


[(Mm.  No.  805.    TinX  AppeDate  Distriet.— August  16,  1918.] 

THE     PEOPLE,    Respondent,     v.     PRANK    T.     HART, 

Appellant 

Criminal  Law  —  Evidbncb  —  Impeachment  op  Witness — ^Foundation 
NOT  Laid — General  Objection  Insuppicient. — ^Although  the  proper 
foundation  was  not  laid  for  the  impeachment  of  a  witness  nnder 
section  2052  of  the  Code  of  Civil  Procedure,  the  trial  court  did  not 
err  in  overruling  a  general  objection  to  a  question  offered  for  the 
purpose  of  impeaching  such  witness  where  the  party  objecting  to 
the  question  neither  gave  nor  attempted  to  give  the  grounds  of  his 
objection,  nor  moved  to  strike  out  the  answer. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  orders  denying 
motions  for  a  new  trial  and  in  arrest  of  judgment.  George 
H.  Cabaniss,  Judge. 


-'  J* 
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The  facts  are  stated  in  the  opinion  of  the  court, 

Edward  W.  Parker,  for  Appellant. 

U.  S.  Webb,  Attorney-General,  and  John  H.  Biordan, 
Deputy  Attomey-Greneral,  for  Respondent 

THE  COURT.— Defendant  together  with  Stanley  J.  Fink 
and  Gus  Hinos  were  charged  by  information  with  the  crime 
of  robbery.  The  charge  against  Hinos  was  dismissed. 
Fink  pleaded  guilty,  while  the  defendant  pleaded  not  guilty, 
relying  upon  an  alibi.  After  trial  he  was  convicted  and 
sentenced  to  imprisonment.  This  is  an  appeal  from  that 
judgment  and  from  orders  denying  defendant's  motions  for 
a  new  trial  and  in  arrest  of  judgment. 

The  evidence  amply  supports  the  verdict  During  the 
trial,  however,  the  prosecution  called  a  witness  to  the  stand 
for  the  purpose  of  impeaching  Stanley  J.  Fink,  a  witness  for 
the  defendant;  and  as  the  proper  foundation  for  the  question, 
as  provided  in  section  2052  of  the  Code  of  Civil  Procedure, 
had  not  been  laid,  the  defendant  asserts  that  the  judgment 
of  conviction  should  be  reversed.  This  might  or  might  not 
be  true  if  the  defendant  had  interposed  a  seasonable  or  any 
objection  to  the  question ;  but  while  he  stated  that  he  objected 
to  the  question,  he  did  not  give  or  attempt  to  give  the 
grounds  of  his  objection,  nor  did  he  move  to  strike  out  the 
answer  to  the  question.  A  general  objection  to  the  admissi- 
bility of  evidence  is  insufficient.  (People  v.  Nelson,  85  Cal. 
421,  [24  Pac.  1006].)  A  party  objecting  to  evidence  must 
specify  the  grounds  of  his  objection,  and  if  he  does  not,  there 
is  no  error  in  overruling  it  {People  v.  Chee  Kee,  61  Cal. 
404.) 

Appellant  makes  no  other  point  warranting  special  men- 
tion.   The  judgment  and  order  are  affirmed. 


Digitized  by 


Google 


Aug.  1918.]  Carothers  v.  Cainb.  71 


[€!▼.  No.  2469.    First  Appellate  Distriet.— Atignst  19,  1918.]  ; 

B.    B.    CAEOTHERS,    Respondent,    v.    C.    L.    CAINE, 

Appellant 

PRINCIPAL  ANB  Agent — Secret  Profit  of  Agent— Action  rt  Principal 
TO  Recover — Evidence  iNSUFncnsNT  to  Show  Agency. — Where  in 
an  action  against  a  real  estate  broker  to  recover  a  secret  profit, 
alleged  to  have  been  made  by  him  on  an  exchange  of  properties,  the 
evidence  shows  that  the  defendant  anthorised  as  a  broker  to  find 
a  purchaser  of  real  property  for  a  third  party,  offered  it  to  the 
plaintiff,  who  refused  to  purchase  at  the  price  asked,  but  requested 
the  defendant  to  see  if  he  could  get  it  at  a  lower  figure,  the  defend- 
ant's promise  to  do  so  did  not  constitute  him  the  plaintiff's  agent, 
nor  impose  upon  him  any  legal  duty  to  use  any  effort  to  induce 
his  principal  to  reduce  his  price. 

1j>. — Subsequent  Kzchange  of  Properties — ^Broker's  Compensation 
NOT  A  Secret  Profit. — ^Where  in  sueh  case  the  plaintiff  subsequently 
offered,  through  the  same  broker,  an  exchange  of  real  and  personal 
properties  for  the  real  property  of  the  third  party  and  agreed  to 
pay  the  broker  a  compensation  if  the  plaintiff's  offer  to  exchange 
should  be  accepted,  the  receipt  by  the  broker  of  a  sum  of  money 
from  the  third  party  in  accordance  with  an  agreement  with  the 
latter  under  which  he  was  to  be  paid  all  the  third  party  should  get  in 
the  deal  over  a  certain  amount,  did  not  constitute  the  making  of  a 
secret  profit  by  such  broker. 

Id. — Broker  as  Mere  Middleman — Compensation  from  Both  Parties. 
If  a  broker  exercises  no  discretion,  but  merely  brings  together 
parties  to  an  exchange  or  sale,  and  his  employment  then  terminates, 
and  the  parties  themselves  settle  the  terms  of  the  transaction,  he 
acts  as  a  mere  middleman,  and  is  entitled  to  a  commission  if  each 
lias  agreed  to  pay  him,  and  it  is  immaterial  in  such  ease  that 
either  party  is  unaware  of  the  employment  by  the  other. 

Id. — ^Agent  fob  Both  Parties  —  Limitation  of  Rule  Restriotino 
Bight  to  Compensation. — ^The  rule  that  an  agent  acting  for  both 
parties,  and  for  each  without  knowledge  of  the  other,  ean  collect 
commissions  from  neither,  applies  only  to  agents  stricti  juris,  and 
not  to  middlemen. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Fresno  County.    Geo.  B.  Church,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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H.  E.  Barbour  and  Everts  &  Ewing,  for  Appellant. 
E.  G.  Retallick  and  0.  K.  Bonestell,  for  Respondent 

LENNON,  P.  J. — ^This  is  an  action  to  recover  the  sum  of 
$1883.30,  alleged  by  plaintiff  to  be  a  secret  profit  made  by 
defendant  in  a  transaction  in  which  the  latter  waa  acting 
as  plaintiff's  agent.  Plaintiff  recovered  judgment  for  said 
amount  and  interest,  and  defendant  appeals. 

Apart  from  various  specifications  of  error  as  to  the  ad- 
mission of  testimony,  the  main  ground  urged  in  support  of 
the  appeal  is  that  there  is  no  evidence  in  the  record  that  the 
defendant  was  acting  as  the  plaintiff's  agent  in  negotiating 
the  terms  of  the  contract,  or  was  anything  but  a  middleman 
between  the  parties;  that  the  evidence  shows  that  the  plain 
tiff  fixed  his  own  terms  and  employed  defendant  merely  to 
procure  their  acceptance,  and  that  the  defendant  being  also 
the  agent  of  the  other  party  to  the  exchange  of  properties  out 
of  which  the  claim  arises,  and  known  by  plaintiff  to  be  such, 
was  entitled  to  be  compensated  by  such  other  party;  that  con- 
sequently the  sum  received  by  defendant  as  such  compensap 
tion  was  not  a  secret  profit,  and  that  the  trial  court  erred  in 
holding  that  it  was. 

We  think  the  contention  of  appellant  must  be  sustained. 

The  evidence  shows  that  Caine,  the  defendant,  being  a  real 
estate  agent,  had  been  authorized  by  one  Breckinridge  to  find 
a  purchaser  for  eighty  acres  of  vineyard  in  Fresno  County 
owned  by  him,  and  in  pursuance  of  the  authorization  offered 
the  property  to  Carothers,  the  plaintiff,  for  a  price  of  sixteen 
thousand  dollars.  Carothers  declined  to  pay  this  price,  but 
said  that  if  he  could  get  it  for  fifteen  thousand  dollars  he 
would  make  an  offer  for  it,  and  requested  the  defendant  to 
see  if  he  could  get  a  better  price  on  it,  which  the  defendant 
promised  he  would  do,  later  reporting  to  the  plaintiff  that 
the  owner  would  not  abate  his  demand.  The  negotiations 
continued,  and  finally  an  agreement  was  entered  into  between 
the  plaintiff  and  Breckinridge  by  which,  instead  of  paying 
cash  for  the  eighty  acres,  the  plaintiff  agreed  to  transfer  to 
Breckinridge  certain  real  and  personal  property  owned  by 
him,  and  the  transaction  went  through  in  that  way.  The 
agreement  of  exchange  was  drawn  by  the  defendant,  and  was 
in  the  form  of  an  oft'er  on  the  part  of  the  plaintiff  of  the  prop- 
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erty  that  lie  was  willing  to  transfer  for  tlie  eighty  acres,  to- 
gether with  an  authorization  to  the  defendant  to  act  as  plain- 
tiff's agent  in  negotiating  the  exchange,  and  an  agreement  to 
pay  him  a  commission  of  $125  in  case  he  procured  an  accept- 
ance by  Breckinridge  of  plaintiff's  offer.  This  acceptance 
was  procured  by  the  defendant  in  writing  upon  the  same  day. 
Before  the  drawing  up  and  execution  of  the  offer  mentioned, 
and  at  a  time  when  it  appeared  to  the  defendant  that  he 
could  bring  the  parties  to  an  understanding,  he  procured 
from  Breckinridge  a  contract  to  receive  out  of  the  money  or 
property  which  Breckinridge  should  get  in  the  deal  all  over 
a  certain  amount.  The  difference  turned  out  to  be  the  sum 
of  $1,883.30,  which  was  paid  by  Breckinridge  to  the  defend- 
ant, and  is  the  amount  for  which  the  plaintiff  sues  upon  the 
theory,  as  we  have  said,  that  the  defendant  was  plaintiff's 
agent  in  conducting  the  transaction,  and  was  forbidden 
by  law  to  make  a  secret  profit  therefrom. 

We  think  it  clear  from  the  facts  as  above  outlined  that 
the  principle  of  law  followed  by  the  court  in  arriving  at  its 
judgment  has  no  application  to  the  case.  The  only  employ- 
ment of  defendant  by  plaintiff  was  incorporated  in  the 
latter 's  written  offer,  up  to  which  time  the  defendant  was 
aeting  solely  for  Breckinridge.  His  promise  to  the  plaintiff 
while  so  acting  to  get  the  best  price  he  could  from  Breckin- 
ridge did  not  constitute  him  the  plaintiff's  agent,  nor  was  it 
intended  to  and  did  not  impose  upon  him  any  legal  duty  to 
use  any  effort  to  induce  his  principal  to  reduce  his  price. 
On  the  contrary,  at  that  time  the  defendant's  duty  was  to  pro- 
cure from  plaintiff  the  price  at  which  his  principal  had 
authorized  him  to  offer  it.  That  the  plaintiff  should  subse- 
quently have  employed  the  defendant  to  procure  the  accept- 
ance of  a  definite  offer  on  his  part  could  not  affect  the 
character  of  acts  already  performed.  Defendant's  agree- 
ment with  Breckinridge  that  he  should  receive  all  over  a 
certain  sum  out  of  the  purchase  price  was  made  prior  to  his 
employment  by  the  plaintiff,  and  when  plaintiff  did  finally 
employ  him  it  was  not  for  the  purpose  of  buying  the  eighty 
acres  at  the  best  possible  price — imposing  upon  the  defend- 
ant the  obligation  to  use  his  best  skill  and  efforts  to  that 
end — ^but  was  solely  to  procure  the  acceptance  of  a  definite 
offer.  In  addition  to  this,  and  above  all,  the  fact  that  the 
plaintifiF  was  aware  that  Caine  was  acting  as  the  agent  of 
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Breckinridge  completely  deprives  the  compensation  received 
by  him  from  Breckinridge  of  the  character  of  a  secret  profit. 
The  plaintiff  could  not  have  supposed  that  Caine  was  acting 
gratuitously;  and  the  amount  of  his  compensation,  and 
whether  it  took  the  form  of  a  commission  of  five  or  fifty  per 
cent  on  the  purchase  price,  or  whether  it  was  to  consist  of 
the  excess  of  such  price  over  a  given  sum,  or  both,  was  no  con- 
cern of  the  plaintiff.  He,  therefore,  was  not  entitled  to  re- 
ceive from  the  defendant  the  advantage  of  the  difference  in 
amount  between  what  he  paid  for  the  land  and  what  Breck- 
inridge, the  other  party  to  the  exchange,  received. 

"If  a  broker  exercises  no  discretion,  but  merely  brings  to- 
gether the  parties  to  an  exchange  or  the  purchase  and  sale 
of  property,  and  his  employment  then  terminates,  and  the 
parties  themselves  settle  the  terms  of  the  transaction,  he  acts 
as  a  mere  middleman,  and  he  may  accordingly  recover  a  com- 
mission  from  each  party  if  each  has  agreed  to  pay  him ;  and 
it  is  immaterial  in  such  case  that  either  party  was  unaware 
that  he  was  employed  by  the  other."  (9  Corpus  Juris,  p. 
576,  sec  76.) 

**It  is  only  when  the  arrangement  of  a  broker  is  that  of  an 
agent  with  discretionary  authority  from  his  principal  in  the 
matter  of  such  employment  that  he  cannot  accept  employ- 
ment from  another  whose  interests  conflict  with  those  of  Ids 
principal.  In  such  cases  the  brokers  act  as  mere  middlemen 
without  discretion  in  making  any  of  the  terms  of  the  sale  or 
exchange,  or  to  conclude  either  of  them  in  any  other  respect, 
and  such  terms  are  fixed  and  arranged  without  reliance  upon 
the  brokers  by  the  parties  themselves/'  (PoUatsckek  v. 
Goodwin,  17  Misc.  Rep.  587,  [40  N.  Y.  Supp.  682].) 

"The  rule  that  an  agent  acting  for  both  parties  and  for 
each  without  the  knowledge  of  the  other  can  collect  commis- 
sion from  neither,  applies  only  to  agents  siricii  juris,  and  not 
to  middlemen."  {Manders  v.  Craft,  3  Colo.  App.  236,  237, 
[32  Pac.  836].) 

For  the  reasons  given  the  judgment  is  reversed. 

Beasly,  J.,  pro  tern.,  and  Sturtevant^  J.,  pro  tern.,  eon-> 
curred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  hj 
the  district  court  of  appeal  on  September  18, 1918, 
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[OIv.  No.  2522.    First  Appelate  Distriet.— August  19,  1918.] 

JAMES  A.  SNOOK  et  al.,  Respondente,  v.  ALLIE  LORENA 
FIEIiDEN,  Appellant 

Chattel  Mobtgaoe  —  Foreclosube  —  Defense  of  False  Repeesenta- 
TiONS — Findings  foe  Plaintiff  Sustained  by  Evidence. — ^In  this 
action  to  foreclose  a  chattel  mortgage,  executed  as  security  for  a 
note  given  as  a  first  payment  on  a  contract  for  the  purchase  of 
land,  where  the  defense  was  that  defendant  was  induced  to  execute 
the  contract  by  false  representations  respecting  the  character  and 
value  of  the  land,  findings  of  the  trial  court  negativing  the  falsity 
of  the  representations,  and  also  to  the  effect  that  the  defendant, 
after  entering  into  the  contract,  affirmed  it,  with  full  knowledge  of 
all  the  facts,  are  found  to  be  amply  supported  by  the  evidence. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Fresno  County.    H.  Z.  Austin,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court.  i 

South  ft  Ross,  for  Appellant. 

L.  N.  Barber,  for  Respondents. 

LENNON,  P.  J.— The  plaintiflPs  brought  this  action  to  fore- 
close a  chattel  mortgage  executed  by  defendant  as  security 
for  the  payment  of  a  promissory  note  given  by  her  as  first 
payment  upon  a  contract  for  the  purchase  of  thirty  acres  of 
land  situated  in  Fresno  County,  belonging  to  the  Fresno 
Farms  Company,  the  assignor  of  plaintiffs.  The  foreclosure 
was  resisted  by  the  defendant,  who  set  up  in  her  answer  that 
the  contract  in  connection  with  which  the  mortgage  was  given 
was  entered  into  by  her  only  through  and  by  means  of  the 
false  representations  of  the  plaintiflf 's  agents.  After  trial  the 
court  awarded  plaintiffs  judgment  as  prayed,  and  defendant 
appeals. 

The  sole  ground  urged  in  support  of  the  appeal  is  that  cer- 
tain findings  of  the  court  negativing  the  claims  of  defendant 
as  to  the  falsity  of  the  representations  in  question  are  not 
supported  by  the  evidence. 

The  representations  alleged  to  be  false  by  defendant's 
answer  were  that  the  land  forming  the  subject  of  the  contract 
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was  free  from  hard-pan;  that  water  in  abundance  was  to  be 
had  upon  it  at  all  times  under  a  water  right  appurtenant  to 
the  land;  that  the  land  was  well  adapted  to  the  growing  of 
vines,  trees,  and  alfalfa,  and  that  it  was  of  the  value  of  $150 
per  acre — ^the  price  which  defendant  agreed  to  pay  for  it. 

The  court,  in  its  findings  IV,  V,  and  VI — which  are  the 
findings  attacked  by  the  appellant  as  unsupported  by  the  evi- 
dence — declared  that  the  land  was  in  fact  free  from  hard-pan ; 
that  there  was  appurtenant  to  it  a  water  supply  sufficient  for 
all  reasonable  and  necessary  irrigation  and  available  for 
defendant's  use;  that  at  the  time  of  making  the  representa- 
tions complained  of  the  plaintiffs  bdieved  upon  reasonable 
grounds  that  the  land  was  well  adapted  to  the  growing  of 
vines,  trees,  and  alfalfa  and  was  of  the  value  of  $150  per 
acre.  The  court  in  the  findings  attacked  also  found  that  the 
defendant  was  experienced  in  farming  and  familiar  with  the 
value  and  character  of  land,  and  that  she  made  an  examina- 
tion of  this  particular  tract  before  entering  into  the  contract ; 
and  finally,  that  after  entering  into  the  contract  she  affirmed 
the  same  with  full  knowledge  of  all  the  facts  concerning  the 
truth  or  falsity  of  the  representations  in  question. 
\  It  is  unnecessary  to  set  out  in  detail  the  evidence  upon 
which  these  findings  of  the  court  are  based.  An  attentive 
study  of  the  record  has  convinced  us  that  they  are  amply  sup- 
ported by  the  testimony  introduced,  and  that,  therefore,  there 
is  no  merit  in  this — ^the  sole  contention  of  the  appellant 
The  judgment  is,  therefore,  affirmed. 

Beasly,  J.,  pro  tem.,  and  Sturtevant,  J.,  pr0  tern.,  con- 
curred. 


[Ctw.  No.  8547.    First  Appellate  Dietriet.— Angast  20,  1918.] 

ALICE  MOEAND,  Respondent,  v.  JENNIE  HOYERDAHL, 
et  al..  Appellants. 

HOMXSTKAO — SKAOnON   BY     MabRIXD     PKBSON  —  BsOLUtATIOM     UNDBB 

Statute  of  1860  —  Statement  of  Mabbied  Status. — Under  the 
homestead  statate  of  1860  (Stats.  1860,  p.  311),  providing  that  the 
selection  of  a  homestead  shall  be  made  **hj  either  the  husband  or 
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wife  or  both  of  them,  or  other  head  of  a  family^  dedarlDg  their  r 
Intentioii  to  elaim  the  tame,  and  that  such  declaration  shall  state 
that  "they  or  either  of  them  are  married,  or  if  not  married,  that  he 
or  she  is  the  head  of  a  family/'  a  declaration  by  a  married  man 
on  Jnly  26,  1872,  when  that  law  was  in  force,  which  stated  that 
he  was  the  head  of  a  family,  but  did  not  state  that  he  was  married, 
was  insnifieient  to  meet  the  requirement  of  the  statute. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Mendocino  County.    J.  Q.  White,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Mannon  &  Mannon,  for  Appellants. 

J.  K.  Peirsol  and  O.  E.  Redwine,  for  Respondent 

liENNON,  P.  J. — ^Plaintiff  sought  a  judgment  quieting  her 
title  to  an  undivided  one-half  interest  in  certain  real  property 
situate  in  Mendocino  County.  The  defendants,  Jennie  Hoy- 
erdahl  and  C.  M.  Mannon,  appeared  and  answered,  alleging ' 
that  the  defendant  Hoyerdahl  is  the  owner  of  the  whole  of 
the  property  described  in  the  complaint,  that  defendant 
Mannon  has  a  first  mortgage  on  all  of  Mrs.  Hoyerdahl's  in- 
terest, and  that  the  plaintiff  has  no  right  whatever  in  the 
property.  At  the  trial  the  parties  stipulated  to  the  effect  that 
if  a  certain  declaration  of  homestead,  recorded  by  one  Louis 
Morand  July  26,  1872,  was  sufficient  in  form,  the  title  to  all 
of  the  real  property  in  question  belongs  to  defendant  Hoyer- 
dahl, subject  to  a  mortgage  to  defendant  Mannon,  but  that 
if  the  said  declaration  is  insufficient  in  form,  the  title  is 
vested  an  undivided  one-half  in  plaintiff  and  the  other  half  in 
Hoyerdahl,  subject  to  the  mortgage  before  mentioned.  It 
was  also  stipulated  by  the  parties  that  Louis  Morand  was 
married  at  the  time  of  the  execution  of  the  declaration  of 
homestead  in  question. 

The  lower  court  held  the  declaration  of  homestead  insuffi-  f/ 
dent  in  that  it  failed  to  state  that  the  declarant  was  married, 
and  accordingly  awarded  an  undivided  one-half  of  the  prop- 
erty to  the  plaintiff.    Prom  this  judgment  defendants  appeal 

The  declaration  of  homestead  contained  the  statement: 
"And  I  do  hereby  declare  in  writing  that  I  am  the  head  of  a 
family,  that  I  have  selected  said  property  as  a  homestead  and 
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that  it  is  my  intention  to  use  and  claim  the  same  as  a  home- 
stead, and  that  I  am  at  the  time  of  making  this  declaration 
residing  with  my  family  and  the  persons  under  my  care  and 
maintenance  on  the  premises  hereinafore  described." 

It  is  contended  that  the  statement  in  the  declaration  of 
homestead,  ''I  am  the  head  of  a  family/'  is  a  sufficient  com- 
pliance with  the  statute. 

The  statute  in  force  at  the  time  of  the  making  and  filing 
of  the  declaration  reads  as  follows: 

**Said  selection  shall  be  made  by  either  the  husband  or  wife 
or  both  of  them,  or  other  head  of  a  family,  declaring  their 
intention  in  writing  to  claim  the  same  as  a  homestead.  Said 
declaration  shall  state  that  they  or  either  of  them  are 
married,  or  if  not  married,  that  he  or  she  i&  the  head  of  a 
family ;  that  they  or  either  of  them,  as  the  case  may  be,  are, 
at  the  time  of  making  such  declaration,  residing  with  their 
family  or  the  person  under  their  care  and  maintenance  on 
the  premises,  particularly  describing  said  premises,  and  that 
it  is  their  intention  to  use  and  claim  the  same  as  a  home- 
stead."    (Stats.  1860,  p.  311.) 

The  statute  names  two  classes  of  persons  who  may  select 
a  homestead,  (1)  the  husband  and  wife  or  either  of  them,  or 
(2)  any  other  person  who  is  the  head  of  a  family,  and  the 
statute  makes  the  requirements  as  to  the  contents  of  the 
declaration  of  homestead  depend  upon  which  of  these  two 
classes  the  claimant  belongs.  In  this  connection  it  is  to  be 
noted  that  the  language  of  the  statute  is  in  the  disjunctive. 
To  hold,  as  contended  by  appellants,  that  the  requirement  is 
in  the  alternative  and  that  the  statute  should  be  construed 
to  read  that  the  declaration  shall  state  "that  they  .  .  .  are 
married  or  that  he  or  she  is  the  head  of  a  family"  would  be 
to  reject  that  portion  of  the  statute  **that  they  or  either  of 
them  are  married,  or  if  not  married,"  as  surplusage.  Courts 
are  not  inclined  to  adopt  a  construction  of  a  statute  which 
renders  some  part  of  it  meaningless  and  of  no  effect.  It  is 
presumed  that  the  legislature  in  making  this  statute  intended, 
as  the  language  imports,  that  a  married  person  in  selecting  a 
homestead  should  state  in  the  declaration  that  he  is  married. 
The  statement  in  the  declaration  of  homestead,  "I  am  the 
head  of  a  family,"  is  not  a  statement  that  the  declarant  was 
married,  and  as  there  was  no  statement  in  the  declaration 
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which  would  tend  to  show  that  f act^  the  requirement  of  the 
statute  has  not  been  met. 
Judgment  affirmed. 

Beasly,  J.,  pro  iem.,  and  Sturtevant^  J.,  pro  tern.,  con- 
jcurred. 


[Civ.  No.  2415.    Flrtt  Appellate  Distriet.^Aagii8t  20,  1918.] 

JOEL   ROULLARD,   Respondent,   v.   DONLY    C.    GRAY, 

Appellant. 

i^onnous  NAici  —  Tbansactino  Business  Under  —  Maintenanox  of 
Action — Filinq  and  Publication  of  Cebtificate. — Where  the 
plaintiff's  assignor  was  transacting  business  under  a  fictitious  name, 
an  affidavit  showing  publication  by  the  assignor  of  the  certificate 
required  by  sections  2466  and  2468  of  the  Civil  Code,  before  the 
defense  of  noncompliance  with  those  sections  was  raised  by  a  motion 
for  a  nonsuit,  showed  a  sufficient  compliance  with  the  statute  and 
was  properly  admitted  in  evidence. 

Id. — ^TiKE  fob  Filing  and  Pubucation. — ^Filing  and  publication  of  the 
certificate  prescribed  by  the  statute  before  the  eommencement  of 
^n  action  is  not  required,  since  the  statute  merely  declares  that  the 
plaintiff  shall  not  "maintain"  an  action  until  the  certificate  has  been 
filed. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Fresno  County.    H.  Z.  Austin,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Larkins  &  Bailey,  for  Appellant. 

Eitt  Gould  and  C.  K.  Bonestell,  for  Respondent. 

LENNON,  P.  J. — This  is  an  action  for  the  recovery  of  a 
part  of  the  purchase  price  of  an  automobile,  brought  by  the 
assignee  of  the  vendor.  The  defendant  denied  the  purchase 
of  the  automobile.    The  trial  court  rendered  judgment  for  the 
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plaintiff  and  defendant  appeals.  The  appellant  sets  out 
numerous  alleged  errors  of  law  in  the  admission  of  testimony, 
etc.,  and  also  contends  that  the  evidence  does  not  support  the 
findings  or  the  judgment. 

The  evidence  shows  that  the  automobile  was  sold  by  the 
plaintiff's  assignor  to  Hazel  I.  Qray,  then  the  wife  of  the  de- 
fendant herein;  that  an  old  automobile,  the  property  of  the 
defendant,  was  traded  in  at  a  valuation  of  $450,  a  payment 
of  five  hundred  dollars  was  made  by  check  drawn  upon  the 
account  of  defendant  and  signed  *'Donly  C.  Gray  by  Hazel  I. 
Gray,"  and  the  personal  note  of  Hazel  I.  Gray  was  given  for 
the  balance.  The  defendant,  Donly  C.  Gray,  was  not  present 
during  the  transaction,  and  the  account  was  carried  upon  the 
books  of  the  vendor  in  the  name  of  Hazel  I.  Gray.  The  bank 
paid  the  check  drawn  on  the  defendant's  account  for  a  part 
of  the  purchase  price  of  the  automobile  and  defendant  did 
not  object  to  this  signature;  he  did  not  repudiate  the  trans- 
action nor  seek  to  recover  his  old  car,  which  had  been  ex- 
changed for  the  new  one ;  he  used  the  new  automobile  to  some 
extent  and  paid  for  repairs  upon  it.  Shortly  after  the  pur- 
chase of  the  machine,  Hazel  I.  Gray  commenced  suit  for 
divorce  against  the  defendant,  and  in  that  action  the  defend- 
ant filed  a  verified  answer  alleging  that  the  automobile  in 
question  was  his  separate  property. 

It  is  true  the  evidence  is  confiicting  as  to  the  general 
authority  given  by  defendant  to  Hazel  I.  Gray,  to  transact  his 
business  affairs  during  his  absence,  and  the  fact  that  the 
account  was  carried  on  the  books  of  the  company  in  the  name 
of  Hazel  I.  Gray  is  rather  strong  evidence  that  the  company 
looked  to  her  for  payment.  Yet  we  think  the  record  does 
furnish  sufScient  evidence  of  defendant's  acceptance  of  the 
entire  transaction  to  sustain  the  findings  and  the  judgment. 

Appellant  also  urges  that  the  respondent  had  no  legal  right 
to  maintain  this  action  and  was  not  entitled  to  a  judgment 
herein  without  having  proven  that  prior  to  the  commencement 
of  this  action,  or  at  least  prior  to  the  filing  of  the  original 
answer  herein,  his  assignor  had  complied  with  sections  2466 
and  2468  of  the  Civil  Code  of  this  state.  Section  2466  re- 
quires a  certificate  to  be  filed  by  persons  doing  business  in  the 
state  under  a  fictitious  name,  and  provides  for  the  publication 
of  such  certificate.    Section  2468  provides:  *'.  •  •  No  person 
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•  ••  or  his  assignee  •  .  .  shall  maintain  any  action  upon  or 
on  account  of  any  contract  .  .  •  until  the  certijBcate  has  been 
filed  and  the  publication  has  been  made  as  herein  required." 

The  plaintiff  in  the  trial  court  oflPered  in  evidence  in  sup- 
port of  the  allegation  of  his  complaint  that  his  assignor  had 
complied  with  the  sections  above  mentioned,  an  affidavit  of 
publication  of  the  certificate  of  the  assignor,  which  affidavit 
showed  publication  November  3,  10,  17,  24,  and  December  1, 
1916,  which  dates  were  subsequent  to  the  time  of  the  com- 
mencement of  this  action.  The  defendant  objected  to  its  in- 
troduction and  at  the  close  of  plaintiff's  case  filed  a  motion 
for  nonsuit,  upon  the  ground,  among  others,  that  the  plain- 
tiff had  not  shown  a  compliance  with  sections  2466  and  2468. 
The  affidavit  showed  publication  at  a  time  before  the  motion 
for  nonsuit  was  filed.  The  trial  court  ruled  that  a  compliance 
with  the  above  sections  had  been  shown. 

The  phraseology  of  that  part  of  section  2468  above  quoted 
has  been  construed  in  the  case  of  Calif  orma  Savings  &  L.  Soc, 
v.  Harm,  111  Cal.  133,  [43  Pac.  525].  The  court,  in  con- 
struing another  and  a  similar  section  of  the  code,  said: 

**At  the  commencement  of  this  action,  the  plaintiff  had  not 
filed  the  certified  copy  with  the  county  clerk  of  Madera 
County,  and  it  did  file  it  with  that  official  several  months  be- 
fore the  defendant  filed  his  amended  answer  setting  up  this 
defense,  so  that  at  the  time  this  defense  was  pleaded  by  the  de- 
fendant, the  plaintiff  had  complied  with  the  statute.  Section 
299  does  not  declare  that  plaintiff  shall  not  commence  an  ac- 
tion in  any  county  unless  it  has  filed  a  certified  copy  in  the 
office  of  the  county  clerk,  but  merely  declares  that  it  shall 
not  maintain  an  action  until  it  has  filed  it.  To  maintain  an 
action  is  not  the  same  as  to  commence  an  action,  but  implies 
that  an  action  has  already  been  commenced.  The  verb 
^maintain'  in  pleading  has  a  distinct  technical  significance. 
It  signifies  to  support  what  has  already  been  brought  into 
existence.'' 

We  think  that  the  affidavit  offered  in  evidence  showing  pub- 
lication before  this  defense  was  raised  by  the  motion  proved  a 
sufficient  compliance  with  the  provisions  of  the  statute  and 
was  properly  admitted  in  evidence. 

It  is  unnecessary  to  discuss  in  detail  the  other  alleged  errors 
of  law  occurring  at  the  trial  and  enumerated  by  the  appellanti 
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for  the  reason  that  upon  an  examination  of  the  entire  record, 
it  appears  that  there  has  been  no  miscarriage  of  justice. 
The  judgment  is  affirmed. 

Beasly,  J.,  pro  tern.,  and  Sturtevant,  J.,  pro  tern.,  con- 
curred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  September  19,  1918,  and  a  petition 
to  have  the  cause  heard  in  the  supreme  court,  after  judg- 
ment in  the  district  court  of  appeid,  was  denied  by  the  su- 
preme court  on  October  18,  1918. 


[Crim.  No.  429.    Third  Appellate  District.— Angnst  20,  IWS.] 

THE  PEOPLE,  Eespondent,  v.  NAPOLEON  LAMATTINA. 

Api)ellant. 

Criminal  Law — ^Pbonouncxmint  o»  Sentence— Epfect  of  Postpone- 
MENTS. — A  defendant  in  a  criminal  case  is  not  entitled  to  a  new 
trial  on  the  ground  that  judgment  of  sentence  was  not  pronounced 
within  the  time  provided  by  section  1191  of  the  Pens!  Code,  where 
on  the  day  fixed  for  passing  sentence  (four  days  after  verdict)  he 
applied  for  probation,  whereupon  the  time  for  sentence  was  con- 
tinued for  twenty  days,  and  upon  the  twentieth  day  he  consented 
to  a  further  continuance  of  two  weeks  in  order  that  the  proba- 
tion officer  might  complete  his  report,  and  upon  the  last  day  of  the 
two-week  period  his  application  for  probation  was  denied,  where- 
upon he  moved  for  a  new  trial,  which  was  also  denied — ^making 
fifty-two  days  between  the  rendition  of  verdict  and  sentence. 

Id. — Consent  to  Postponement — Statement  of  Oouet  to  Defendant 
— Absence  of  Coercion. — ^Where  the  defendant  in  a  criminal  case  on 
the  day  fixed  for  pronouncing  sentence,  which  was  four  days  after 
verdicty  applied  for  probation,  and  the  pronouncement  of  the  sen- 
tence was  thereupon  continued  for  twenty  days,  and  at  the  expira- 
tion of  the  twenty-day  period  the  probation  officer  asked  for  two 
weeks'  additional  time  to  complete  his  report,  the  statement  of 
the  court  that  unless  the  defendant  consented  to  the  continuance, 
the  court  would  be  compelled  to  pass  sentence,  was  not  a  threat, 
and  the  defendant's  consent  was  not  obtained  by  coercion. 

Id. — ETxtension  of  Time  fob  Pronouncement  of  Sentence — Power  of 
Court. — Where  probation  is  applied  for,  and  the  matter  of  sentence 
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is  for  tlntt  reason  post][>oiied  by  the  court,  either  upon  its  own  mo- 
tion or  upon  consent  of  the  defendant,  and  probation  is  finally 
denied  and  a  new  trial  is  thereupon  regularly  demanded,  the  court, 
then  obviously  being  without  the  power  to  impose  sentence  within 
either  five  or  fifteen  days  after  verdict,  may,  with  the  consent  of  the 
defendant,  extend  the  time  for  the  pronouncement  of  sentence  for 
the  purpose  of  eonsidering  the  motion  for  a  new  trial  for  a  rea- 
sonable number  of  days  after  the  date  of  the  denial  of  probation, 
if  the  exigencies  of  the  proceedings  on  the  motion  call  for  it. 
liK- -Action  1202,  Penal  Codi,  Oonstitutional. — Section  1202  of 
the  Penal  Code  is  not  violative  of  article  IV,  section  25,  subdivision 
3,  of  the  constitution,  as  local  or  special  legislation. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Merced  County,  and  from  an  order  denying  a  new  trial. 
E.  N.  Beetor,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

L.  J.  Schino  and  Terry  W.  Ward,  for  Appellant. 

U.  S.  Webb,  Attorney-General,  and  J.  Chas.  Jones,  Dep- 
uty Attorney-General,  for  Respondent. 

HART,  J. — ^The  defendant  was  charged  by  information 
filed  in  the  superior  court  of  Merced  County  by  the  district 
attorney  of  said  county  with  the  crime  of  an  assault  with  a 
deadly  weapon  with  intent  to  commit  murder.  He  was  con- 
victed of  tiie  crime  of  assault  with  a  deadly  weapon,  and 
prosecutes  this  appeal  from  the  judgment  and  the  order  deny- 
ing him  a  new  trial. 

The  sole  point  upon  which  the  defendant  relies  for  a  re- 
versal is  that  judgment  of  sentence  was  not  pronounced 
within  the  time  prescribed  by  the  statute,  and  that,  therefore, 
by  the  terms  of  the  statute,  it  was  the  imperative  duty  of  the 
trial  court  to  grant  him  a  new  trial. 

The  record  shows  that  the  verdict  of  the  jury  was  rendered 
on  the  thirteenth  day  of  September,  1917,  at  which  time  the 
court  fixed  Monday,  the  17th  of  September,  as  the  time  for 
pronouncing  judgment.  On  the  day  last  named,  the  defend- 
ant made  an  application  for  probation,  and  thereupon  the 
court  ordered  that  the  matter  of  probation  be  referred  to  the 
probation  officer  of  the  county.    The  district  attorney  then 
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stated  that  the  probation  oflScer  thought  he  would  require  ap- 
proximately three  weeks  within  which  to  make  a  proper  in- 
vestigation and  file  his  report  and  suggested  that  the  matter 
of  pronouncing  sentence  be  postponed  three  weeks  from  that 
day.  The  court  thereupon  continued  the  sentencing  of  the 
defendant  to  October  8, 1917,  which  would  be  twenty-five  days 
after  the  verdict  was  rendered  and  recorded.  On  October 
8th  the  probation  ofiicer  reported  that  he  was  unable  to  make 
a  final  report  at  that  time  and  asked  for  two  weeks'  additional 
time  within  which  to  do  so.  The  court  replied  that  an  order 
continuing  the  time  for  the  filing  of  the  report  of  the  proba- 
tion officer  would  not  be  made  unless  the  defendant  himself 
requested  it,  and  counsel  for  defendant  consented  to  the  mak- 
ing of  an  order  giving  the  additional  time  requested  by  the 
probation  oflScer.  The  court,  however,  insisted  that  the  re- 
quest should  come  directly  from  the  defendant  him- 
self, and  thereupon  asked  the  latter,  addressing  him  by  name, 
if  he  desired  *'to  give  Mr.  Bilman,  the  probation  oflScer,  two 
weeks  more  to  inquire  into  your  case  as  to  whether  he  will 
give  you  probation."  To  this  question  the  defendant  replied, 
speaking  through  an  interpreter,  that  he  "would  like  to  have 
a  shorter  time — ^to  get  it  as  soon  as  possible,'*  whereupon  the 
court  said :  *'Now,  the  question  is,  before  I  am  going  to  grant 
it,  it  must  be  with  his  consent,  or  else  he  will  take  the  judg- 
ment right  now,  to-day.  Just  state  to  him  I  will  make  an 
order  sending  him  to  San  Quentin  to-day  unless  he  consents 
to  it."  This  declaration  by  the  court  was  interpreted  to  the 
defendant,  who  thereupon  expressed  his  consent  to  the  order 
giving  the  probation  oflScer  the  further  time  requested.  The 
order  extending  the  time  was  accordingly  made  and  the  pro- 
bation oflBcer  reported,  on  the  twenty-second  day  of  October, 
1917  (within  the  additional  time  granted  him),  against  the 
application  of  the  defendant  for  probation.  On  the  same  day, 
the  defendant  made  a  motion  for  a  new  trial,  one  of  the 
grounds  being  newly  discovered  evidence,  and  asked  for  a  con- 
tinuance of  fourteen  days  to  enable  him  to  file  affidavits  in 
support  of  his  motion  on  said  ground.  The  matter  of  hearing 
the  motion  was  accordingly  continued  until  the  fifth  day  of 
November,  1917,  at  which  time  the  motion  for  a  new  trial 
was  renewed  upon  the  additional  ground  "that  the  time  for 
pronouncing  sentence  has  been  continued  beyond  the  time 
specified  by  the  statute."    As  already  stated,  the  motion  was 
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denied  and  the  defendant  sentenced  to  be  confined  in  the  state 
prison  at  San  Quentin. 

It  will  thus  be  observed  that,  from  and  after  the  day  upon 
which  the  verdict  was  rendered  to  the  day  upon  which  the 
defendant  was  sentenced,  fifty-three  days  elapsed. 

Section  1191  of  the  Penal  Code  reads  as  follows:  "After 
a  plea  or  verdict  of  guilty,  or  after  a  verdict  against  the  de- 
fendant on  a  plea  of  former  conviction  or  acquittal,  or  once 
in  jeopardy,  the  court  must  appoint  a  time  for  pronouncing 
judgment  which  must  not  be  less  than  two,  nor  more  than 
five  days  after  the  verdict  or  plea  of  guilty ;  provided,  how- 
ever, that  the  court  may  extend  the  time  not  more  than  ten 
days  for  the  purpose  of  hearing  or  determining  any  motion 
for  a  new  trial,  or  in  arrest  of  judgment ;  and  provided, 
further,  that  the  court  may  extend  the  time  not  more  than 
twenty  days  in  any  case  where  the  question  of  probation  is 
considered  in  accordance  with  section  1203  of  this  code,  pro- 
vided, however,  that  upon  the  request  of  the  defendant  such 
time  may  be  further  extended  not  more  than  ninety  days 
additional.  If  in  the  opinion  of  the  court  there  is  a  reason- 
able ground  for  believing  a  defendant  insane,  the  court  may 
extend  the  time  of  pronouncing  sentence  until  the  question  of 
insanity  has  been  heard  and  determined,  as  provided  in 
chapter  6,  title  10,  part  2,  of  this  code.*' 

Section  1202  of  said  code  provides:  "If  no  sufficient  cause 
is  alleged  or  appears  to  the  court  at  the  time  fixed  for  pro- 
nouncing judgment,  as  provided  in  section  eleven  hundred  and 
ninety-one  of  this  code,  why  judgment  should  not  be  pro- 
nounced, it  must  thereupon  be  rendered ;  and  if  not  rendered 
or  pronounced  within  the  time  so  fixed  or  to  which  it  is  con- 
tinued under  the  provisions  of  section  eleven  hundred  and 
ninety-one  of  this  code,  then  the  defendant  shall  be  entitled 
to  a  new  trial.  If  the  court  shall  refuse  to  hear  a  defend- 
ant's motion  for  a  new  trial  or  when  made  shall  neglect  to 
determine  such  motion  within  the  time  fixed  for  pronouncing 
judgment,  or  within  the  time  to  which  the  same  is  continued 
runder  the  provisions  of  section  eleven  hundred  and  ninety- 
one  of  this  code  then  the  defendant  shall  be  entitled  to  a  new 
trial." 

As  stated,  the  contention  is  that,  the  pronouncing  of  judg- 
ment of  sentence  having  been  postponed  beyond  the  time 
within  which  section  1191  provides  that  sentence  shall  be  pro- 
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nounced,  the  defendant  was  entitled  to  favorable  action  by  the 
trial  court  on  his  motion  for  a  new  trial.  The  following 
cases  are  cited  in  support  of  the  proposition:  Rankin  v. 
Superior  Court,  157  Cal.  189,  [106  Pac.  718] ;  People  v. 
Polich,  25  Cal.  App.  464,  [143  Pac.  1065] ;  People  v.  Okomoto, 
26  Cal.  App.  568,  [147  Pac.  598] ;  People  v.  Winner,  31  Cal. 
App.  352,  [160  Pac.  689] ;  People  v.  OUbretJi,  33  Cal.  App. 
23,  [164  Pac.  18]. 

In  the  Rankin  case,  the  supreme  court  construed  sections 
1191  and  1202  as  mandatory  in  their  terms,  and  held  that 
where  sentence  is  not  pronounced  in  a  criminal  case  within 
the  time  prescribed  by  section  1191,  and  the  defendant  ap- 
plies for  a  new  trial  on  that  ground,  it  is  the  imperative  legal 
duty  of  the  trial  court  to  grant  the  application.  The  other 
cases  named  necessarily  adopted  the  construction  thus  placed 
upon  said  sections. 

Originally,  section  1191  limited  the  time  within  which  sen- 
tence might  be  imposed,  where  the  question  of  probation  is 
considered,  to  "not  more  than  twenty  days."  The  legisla- 
ture of  1911,  however,  amended  the  section  by  adding  thereto 
after  and  following  the  language  limiting  the  time  to  twenty 
days  the  following  proviso :  **  Provided,  however,  that  upon  the 
request  of  the  defendant  such  time  may  be  further  extended 
not  more  than  ninety  days  additional." 

In  People  v.  Polich,  the  verdict  was  rendered  March  27, 
1914.  The  defendant  at  that  time  applied  for  probation,  and 
for  the  purpose  of  considering  that  question  the  court  post- 
poned the  sentencing  of  the  prisoner  to  April  3d,  seven  days 
after  the  verdict  was  rendered.  The  request  for  probation 
was  denied  on  the  last-named  day  and  the  defendant 
sentenced  to  the  penitentiary.  The  appellate  court,  affirming 
the  judgment  and  order,  held  that,  as  the  statute  plainly 
provides,  inasmuch  as  probation  was  asked  for  by  the  defend- 
ant, the  trial  court  pronounced  judgment  of  sentence  within 
due  time,  since,  under  section  1191,  it  was  within  the  dis- 
cretion of  the  court,  under  the  circumstances,  to  fix  any  time 
within  twenty-five  days  after  verdict  rendered  for  the  pro- 
nouncement of  sentence.  {Rankin  v.  Superior  Court,  supra,) 
It  furthermore  appeared  in  that  case  that  the  defendant 
made  no  demand  for  a  new  trial  on  the  ground  that  sentence 
was  pronounced  beyond  the  time  specified  by  the  statute. 
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In  People  v.  Okomoto,  the  verdict  was  rendered  on  Septem- 
ber 17,  1914,  and,  probation  having  been  applied  for  by  the 
defendant,  and  the  same  denied,  sentence  was  pronounced  on 
October  14,  1914,  within  twenty-five  days  from  the  day  on 
which  the  verdict  was  rendered.  The  court  properly  held 
that  the  sentence  was  pronounced  within  due  time. 

In  People  v.  OUbreth,  33  Cal.  App.  23,  [164  Pac.  18],  the 
verdict  was  rendered  on  the  14th  of  September,  1916.  The 
defendant  thereupon  applied  to  be  admitted  to  probation  and, 
for  the  purpose  of  considering  the  application,  the  matter  of 
sentence  was  by  the  court  of  its  own  motion  continued  until 
September  28th.  On  that  day,  the  defendant  requested  a 
further  continuance  for  further  consideration  of  the  question 
of  probation  and  the  court  accordingly  extended  the  time  to 
October  5th,  on  which  day  a  further  extension  to  October 
10th  was  made,  at  the  request  of  the  defendant.  On  the  last- 
named  day  the  court,  of  its  own  volition  and  in  the  absence 
of  a  request  from  or  the  consent  of  the  defendant,  extended 
the  time  for  pronouncing  sentence  to  October  17th,  thus  mak- 
ing in  all  thirty-three  days  from  the  time  the  verdict  was 
rendered  to  the  time  when  sentence  was  pronounced.  The 
defendant  moved  for  a  new  trial  on  the  ground,  among 
others,  that  judgment  of  sentence  was  pronounced  on  a  day 
beyond  that  provided  by  the  statute  against  his  consent.  The 
appellate  court  sustained  his  appeal  on  that  ground  and  re- 
versed the  case. 

In  People  v.  Boling,  32  Cal.  App.  42,  [161  Pac.  1169),  the 
trial  court  postponed  the  matter  of  pronouncing  sentence 
from  time  to  time  until  116  days  elapsed  between  the  date  of 
the  verdict  and  the  day  upon  which  the  defendant  was  sen- 
tenced, and  denied  the  latter 's  motion  for  a  new  trial  made 
upon  the  ground  that  the  matter  of  the  pronouncement  of 
sentence  had  been  postponed  to  a  day  beyond  the  time  limited 
by  section  1191  for  that  act  to  be  performed.  Obviously, 
under  the  circumstances,  there  was  open  to  the  appellate 
court  no  other  course  than  to  reverse  the  judgment  and  order, 
which  was  done.  This  would  necessarily  have  been  the  result 
even  if  the  defendant  had  consented  to  the  postponement  to 
the  day  upon  which  the  sentence  was  pronounced,  since  it  ap- 
pears that  the  sentence  was  pronounced  one  day  beyond  the 
twenty-five  and  ninety  days  which,  added  together,  con- 
stitute the  utmost  limit  of  time  to  which  the  court  is  restricted 
for.the  performance  of  that  duty.    (People  v.  Winner,  supra.) 
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In  People  v.  Winner,  31  Cal.  App.  352,  [160  Pac.  689],  the 
verdict  was  rendered  on  March  16,  1916.  On  the  20th  of 
said  month  the  defendant  presented  a  motion  for  a  new  trial. 
Seven  days  thereafter — on  the  27th — the  court,  by  consent  of 
counsel  on  both  sides,  ordered  the  case  submitted  on  briefs,  to 
be  presented  to  the  court  "within  five,  five  and  two  dajrs." 
On  April  4th,  more  than  fifteen  days  after  the  defendant's 
conviction  by  the  jury,  the  court  made  an  order  denying  his 
motion  for  a  new  trial.  The  defendant  thereupon  made  a 
motion  for  a  new  trial  upon  the  ground  that  more  than  fifteen 
days  had  elapsed  since  the  date  of  the  rendition  of  the  ver- 
dict, and  upon  the  same  ground  objected  to  the  pronounce- 
ment of  judgment  of  sentence  upon  the  defendant.  This 
motion  was  denied.  There  was  no  question  of  probation  pre- 
sented to  the  court,  and,  therefore,  the  twenty-day  limitation 
provision  of  section  1191  had  no  application.  Obviously,  the 
time  within  which  sentence  should  have  been  pronounced  had 
passed  when  that  act  was  performed  by  the  trial  court,  and, 
of  course,  the  defendant  was  entitled  to  be  awarded  a  new 
trial. 

In  the  present  case  the  situation  is  wholly  different  from 
those  considered  in  the  above  cases.  Here  the  trial  court 
acted  within  its  legal  rights  in  postponing  the  matter  of  the 
imposition  of  sentence.  In  the  first  instance,  as  has  been 
shown,  the  time  to  which  the  matter  was  continued  is  ex- 
pressly allowed  by  the  statute,  the  question  of  probation 
having  been  presented  for  consideration,  and,  in  the  second  in- 
stance, the  continuance  was  by  the  express  consent  of  the  de- 
fendant himself,  the  two  postponements  covering  a  period 
less  than  that  to  which  the  matter  might  have  been  postponed 
with  the  consent  of  the  defendant. 

It  is  argued,  however,  that  the  consent  of  the  defendant  to 
the  postponement  beyond  the  twenty-five  days  was  not  freely 
given,  but  coerced  by  a  threat  by  lie  court  that  the  defend- 
ant would  be  sentenced  the  day  that  the  proposition  for  a^ 
further  continuance  was  presented  if  he  did  not  himself  con- ' 
sent  to  the  postponement.  This  position  cannot  justly  be 
maintained.  The  court,  having  the  law  in  view  and  conceiv* 
ing  that  under  its  provisions  the  postponement  of  the  pro- 
nouncement of  sentence  without  the  express  assent  of  the 
prisoner  himself  would  require  the  granting  of  a  new  trial  on 
that  ground,  if  it  were  demanded,  merely  meant  to  say,  and. 
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indeed,  all  that  its  remarks  may  justly  be  interpreted  to  mean, 
was  that,  unless  the  defendant  consented  to  a  further  con- 
tinuance for  the  purpose  of  giving  the  probation  ofiScer 
further  opportunity  to  investigate  and  report  on  the  question 
of  probation,  it  would  be  its  mandatory  duty  to  pronounce 
judgment  of  sentence  that  day.  In  other  words,  the  statement 
by  the  court  was  only  equivalent  to  saying:  *'If  the  defend- 
ant himself  does  not  consent  to  a  further  postponement  of 
sentence,  it  will  be  the  duty  of  the  court  to  sentence  him 
now."  Of  course,  the  court  was  compelled  to  pass  upon  the 
matter  and  entitled  to  give  its  reasons  for  the  ruling,  and 
this  is  really  all  that  the  remarks  of  the  court  amounted  to. 

It  is  true  the  defendant  expressed  the  desire  that  the  time 
be  shortened  as  much  as  possible,  but  he  finally  consented  to 
the  time  requested  by  the  probation  oflScer,  and,  perhaps,  if 
not  acting  with  perfect  freedom  in  doing  so,  was  entirely  in- 
fluenced to  give  his  consent  by  his  attorney's  ready  approval, 
expressed  in  court,  of  the  request  for  a  further  continuance. 

But  there  arises  the  question  whether  the  court  lost  the 
right  to  pronounce  judgment  of  sentence  on  the  fifth  day  of 
November,  that  day  being  the  fourteenth  day  after  the  date 
of  the  order  denying  probation.  Of  course,  when  that  order 
was  made,  the  matter  of  probation  ceased  to  be  a  matter  before 
the  court.  That  question,  in  other  words,  was  then  eliminated 
from  the  case. 

The  statute  provides,  as  will  be  observed,  that  sentence 
must  be  pronounced  no  later  than  five  days  after  the  rendi- 
tion of  the  verdict  unless  there  is  a  motion  submitted  for  a 
new  trial,  in  which  case  the  court,  for  the  purpose  of  hear- 
ing and  determining  such  motion,  may  extend  the  time  not 
more  than  ten  days.  By  this  we  understand  the  section  to 
mean  ten  days  in  addition  to  the  five  days,  otherwise  the 
language  would  undoubtedly  have  been,  ''extend  the  time  to 
not  more  than  ten  daya"  The  section,  however,  further  pro- 
vides for  further  extensions  of  time  where  probation  is  ap- 
plied for.  In  this  case,  the  court  could  not  sentence  the  de- 
fendant within  the  five  or  fifteen  days  after  verdict,  because 
probation  was  applied  for.  We,  therefore,  conclude  that 
what  the  statute  means  is  this :  That,  where  probation  is  ap- 
plied for,  and  the  matter  of  sentence  is  for  that  reason  post- 
poned by  the  court  either  upon  its  own  motion  or  upon  the 
consent  of  the  defendant,  and  probation  is  finally  denied  and 
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a  new  trial  thereupon  regularly  demanded,  the  court,  then 
obviously  being  without  the  power  to  impose  sentence  within 
either  five  or  fifteen  days  after  verdict,  may,  with  the  consent 
of  the  defendant,  extend  the  time  for  the  pronouncement  of 
sentence  for  the  purpose  of  considering  the  motion  for  a  new 
trial  for  a  reasonable  number  of  days  after  the  date  of  the 
denial  of  probation,  if  the  exigencies  of  the  proceedings  on 
the  motion  called  for  it.  This  appears  to  be  a  just  construc- 
tion of  the  statute.  Indeed,  it  is  the  only  construction  to  be 
given  unless  we  are  required  to  hold  that,  where  a  motion  for 
a  new  trial  has  been  made  after  probation  has  been  denied 
upon  the  consideration  of  that  question  beyond  the  five  days' 
limitation,  the  ten  ''additional  days"  within  which  the  court 
may  pronounce  sentence  where  a  new  trial  is  demanded  begin 
to  run  from  the  date  of  the  denial  of  probation.  But  the  sec- 
tion does  not  so  provide.  The  five  and  ten  days'  limitation 
offier  verdict f  having  long  before  gone  by  or  expired,  can  have 
no  application  to  that  stage  of  the  proceeding  where  proba- 
tion has  been  denied  and  a  new  trial  thereupon  regularly  de- 
manded. Therefore,  it  must  be  held  to  be  within  the  general 
spirit  of  section  1191  that  the  court  has  the  right  in  such  cir- 
cumstances to  postpone  the  pronouncement  of  judgment  of 
sentence,  if  necessary  to  do  so  for  a  proper  and  just  considera- 
tion and  disposition  of  the  motion,  for  any  reasonable  time 
after  the  denial  of  probation.  Of  course,  it  is  no  reply  to  say 
that  it  is  contemplated  by  the  section  that  the  court  should 
pronounce  judgment  immediately  upon  making  the  order 
denying  probation.  Such  action  would  be  subject  to  the  ob- 
jection that  it  might  deprive  the  defendant  of  a  fair  and  just 
consideration  and  determination  by  the  court  of  his  motion 
for  a  new  trial,  and,  besides,  such  a  course  would  come  no 
nearer  in  legal  effect  to  measuring  up  to  the  requirement  that, 
in  case  of  a  new  trial  being  demanded  and  probation  not 
asked  for,  the  court  shall  dispose  of  the  motion  not  later  than 
fifteen  days  after  verdict  is  rendered,  than  if  the  matter  of 
pronouncement  of  judgment  were  postponed  for  ten  or  fifteen 
days  after  the  denial  of  probation. 

We  conclude  that  the  trial  court  did  not  transcend  its  au- 
thority or,  in  other  words,  lose  its  right  to  pass  sentence  upon 
the  defendant  by  postponing,  under  the  indicated  circum- 
stances, the  matter  of  the  pronouncement  of  judgment  of 
sentence  to  November  Sth. 
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The  attorney-general  earnestly  contends  tliat  section  1202 
of  the  Penal  Code  is  violative  of  article  IV,  section  25,  of  the 
constitution.  That  section  of  the  organic  law  specifically 
designates  a  number  of  cases  as  to  which  local  or  special  legis- 
lation is  prohibited,  and  the  third  subdivision  thereof  declares 
against  the  passage  of  special  laws  ''regulating  the  practice  of 
courts  of  justice."  It  is  this  last  provision  with  which  it 
is  claimed  section  1202  is  in  conflict.  This  proposition,  it 
seems,  has  never  been  presented  to  the  supreme  or  other  ap- 
pellate courts,  and,  therefore,  has  never  been  directly  passed 
upon  by  those  courts,  although,  as  above  shown,  many  cases 
involving  said  section  have  been  considered  and  decided  by 
them ;  and  in  view  of  the  conclusion  at  wWch  we  have  arrived 
upon  the  only  point  made  by  the  appellant,  it  is  not  deemed 
absolutely  necessary  to  consider  it  here.  We  may,  with  no 
impropriety,  say,  however,  that,  while  the  argument  of  the 
attorney-general  in  support  of  the  point  is  vigorous,  we  have 
not  thus  been  impressed  with  the  conviction  that  his  position 
is  sound.  We  think  that  Deyoe  v.  Superior  Court,  140  Cal. 
476,  [98  Am.  St.  Rep.  73,  74  Pac.  28],  plainly  negatives  the 
contention  of  the  attorney-general  upon  the  proposition.  In 
that  case,  Chief  Justice  Angellotti,  in  clear  language  and  with 
what  we  esteem  to  be  invincible  logic,  conclusively  shows  that 
it  does  not  necessarily  follow  from  the  fact  that  a  law  is  con- 
fined in  its  operation  to  a  certain  class  of  individuals  that  it 
involves  special  legislation  within  the  contemplation  of  the 
provision  of  the  constitution  referred  to.  It  ia  there  held, 
as  by  the  decisions  it  has  uniformly  been  held,  that  if  the  in- 
dividuals to  whom  a  law  is  applicable  constitute  a  class  which 
requires  legislation  peculiar  to  itself  in  the  matter  covered  by 
the  law,  then  it  is  a  general  law  within  the  meaning  of  that 
phrase  as  it  is  used  in  the  constitution.  Of  course,  the  class 
upon  which  the  law  is  intended  exclusively  to  apply  must 
be  separated  from  all  other  classes  of  individuals  by  some 
natural  or  intrinsic  or  constitutional  distinction  of  such  a 
nature  as  reasonably  to  indicate  the  necessity  or  propriety  of 
legislation  restricted  to  that  class.  (Rode  v.  Siehe,  119  Cal. 
518,  [39  L.  R.  A.  342,  51  Pac.  869] ;  Pasadena  v.  Stimson,  91 
Cal.  238,  251,  [27  Pac  604] ;  Darcy  v.  San  Jose,  104  Cal.  642, 
[38  Pac.  500].) 

We  hardly  believe  that  it  will  be  denied  that  the  class  of 
individuals  to  whom  only  section  1202  applies  is  separated 
from  all  other  classes  of  parties  to  actions  1^  a  positive  and 
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natural  or  inherent  distinction.  Indeed,  the  section  could 
not  in  the  very  nature  of  the  case  be  applied  to  parties  to 
dyil  actions,  but  of  necessity  can  operate  only  upon  that  class 
of  individuals  who  are  charged  with  and  convicted  of  violating 
the  criminal  law.  Civil  and  criminal  actions  are  as  different 
and  distinct  as  are  manhood  and  boyhood,  and  the  individuals 
affected  by  or  coming  within  either  of  those  classes  of  actions 
are  equally  as  different  and  distinct  Obviously,  there  can  be 
no  doubt  that  the  legislature  has  the  right  under  the  consti- 
tution to  designate  the  occasions,  if  they  be  reasonable,  upon 
which  or  any  one  of  which  a  person  convicted  of  a  crime  by  a 
jury  may  be  entitled  to  a  new  trial,  and  it  will  not  be  con- 
tended that  a  certain  specified  delay  by  the  trial  court  in  pro- 
nouncing judgment  of  sentence  after  the  verdict  is  rendered 
shall  constitute  a  ground  for  a  new  trial  is  an  unreasonable 
provision  in  that  regard.  Nor  (as  seems  to  be  the  contention) 
does  it  constitute  a  valid  reason  for  holding  section  1202  in- 
valid merely  because  the  ground  for  a  new  trial  therein  pro- 
vided for  is  not  to  be  found  in  the  section  containing  the  other 
and  long-established  grounds  for  a  new  trial  in  criminal  cases. 

But,  as  above  stated,  the  Deyoe  case,  supra,  is,  in  our 
opinion,  an  authority  clearly  against  the  position  of  the 
attorney-general  upon  the  point  under  consideration.  Indeed, 
it  strikes  us  that  the  case  here  is  stronger  against  the  claim  of 
the  invalidity  of  the  legislation  involved  on  the  ground  that 
it  is  special  within  the  meaning  of  the  constitutional  inhibition 
than  is  the  Deyoe  case,  for  the  latter  case  upholds  a  statute 
which  applies  only  to  a  single  civil  action.  It  is  there  held 
that  the  statute  authorizing  interlocutory  decrees  in  divorce 
actions,  which  are,  of  course,  civil  as  contradistinguished  from 
criminal  actions,  does  not  involve  special  legislation  contrary 
to  article  IV,  section  25,  subdivision  8,  of  the  constitution, 
notwithstanding  that  such  decrees  are  generally  not  provided 
for  in  other  actions  belonging  to  the  same  general  class 
(civil)  as  divorce  actions. 

However,  the  judgment  and  the  order  must  be  a£Srmed  for 
the  reasons  first  above  given,  and  it  is  so  ordered. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  September  19, 1918,  and  the  fcdlow- 
ing  opinion  then  rendered  thereon: 
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HABTy  J. — In  petitioning  for  a  rehearing  of  this  case, 
counsel  for  the  defendant  declares  in  his  petition  that  in  our 
former  opinion  we  failed  to  consider  and  pass  upon  the 
point — ^the  principal  and  controlling  point  in  the  case — ^that 
where  judgment  is  not  pronounced  in  a  criminal  case  within 
the  time  limited  by  section  1191  of  the  Penal  Code,  the  de- 
fendant is  entitled  to  a  new  trial  without  regard  to  whether 
he  has  or  has  not  consented  to  the  delay. 

It  is  further  stated  in  the  petition:  ''We  again  point  out 
that  in  the  case  at  bar  a  motion  for  a  new  trial  was  made 
which  was  not  determined  within  fifteen  days  after  verdict 
of  guilty.*' 

We  thought  that  in  our  original  opinion  both  the  above- 
stated  propositions  were  quite  fully  considered  and  a  decision 
thereof  arrived  at  and  announced.  In  the  hope  of  making 
ourselves  clearer  to  counsel,  however,  we  will  here  repeat  what 
therein  we  held,  as  we  still  hold,  that,  under  the  ruling  in' 
the  case  of  Rankin  v.  Superior  Court,  157  Cal.  189,  [106  Pac.' 
718],  probation  having  been  applied  for  in  this  case  by  the' 
defendant,  the  trial  court  was  authorized  to  pronounce  judg-i 
ment  of  sentence  at  any  time  within  twenty-five  days  after  the 
date  of  the  verdict,  without  the  consent  to  a  postponement  by 
the  defendant,  said  number  of  days  consisting  of  the  five 
days  within  which  time  section  1191  provides  that  the  court 
must  impose  sentence,  where  probation  is  not  asked  for,  and 
the  twenty  days  additional  time  to  which  the  court,  in  the 
exercise  of  its  discretion,  may  postpone  the  pronouncement 
of  sentence,  where  probation  is  applied  for.  We  further  held 
that^  according  to  the  construction  given  section  1191  of  said 
code  in  the  Bankin  case,  the  language  thereof,  ''not  less  than 
two  nor  more  than  five  days  after  the  verdict  or  plea  of 
guilty,"  means  that  the  time  so  allowed  for  pronouncing  judg- 
ment begins  to  run,  not  on  the  day  the  verdict  is  rendered  or 
plea  entered,  but  with  the  day  immediately  succeeding  that 
upon  which  the  verdict  has  been  rendered  or  the  plea  of  guilty 
entered.  Under  this  construction  and  the  facts  of  this  case, 
the  court  did  not  of  its  own  motion  extend  the  time  beyond 
the  twenty-five  days  within  which,  under  the  circumstances,' 
it  was  authorized  to  postpone  the  matter  of  sentence  without 
the  consent  of  the  defendant.  The  further  postponement,  as 
we  show  in  our  original  opinion,  was,  according  to  the  record, 
witii  the  consent  of  the  def  endant,  and  did  not  extend  be7ond 
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the  time  to  which  the  defendant  is  himself  authorized  by  the 
statute  to  give  legal  consent. 

As  to  the  second  point  above  suggested,  we  have  only  to 
say  that  in  our  former  opinion  we  disposed  of  the  proposition 
involved  therein  to  our  satisfaction.  It  would  seem  to  be  un- 
necessary to  remark  that,  under  the  circumstances  of  this  case, 
it  obviously  became,  by  reason  of  the  application  for  proba- 
tion, absolutely  impossible  for  the  court  to  have  determined 
or  disposed  of  the  motion  for  a  new  trial  within  fifteen  days 
after  the  date  of  the  verdict.  If  it  were  necessary  to  hold 
that  that  provision  was  in  all  cases  or  under  all  circumstances 
to  be  strictly  followed,  then  the  whole  section  would  involve 
the  very  exemplification  of  absurdity.  So  to  hold  would  re- 
quire it  to  be  held  that  the  question  of  probation  would  either 
have  to  be  considered  after  a  motion  for  a  new  trial  was  deter- 
mined or  not  considered  at  all.  Of  course,  the  statute  does  not 
contemplate  such  a  situation.  The  defendant,  under  the  stat- 
ute, is  not  only  entitled  to  apply  for  probation  and  have  that 
question  determined  before  his  motion  for  a  new  trial  is  heard 
and  determined,  but  is  entitled  to  move  for  a  new  trial,  if  he 
so  chooses,  and  to  have  the  motion  determined,  after  proba- 
tion is  denied  him.  Section  1191  prescribes  no  particular 
time  for  disposing  of  such  a  motion  after  probation  is  denied, 
and  we  held  in  our  original  opinion,  as  we  now  hold,  that  in 
that  case  the  court  may  take  any  reasonably  necessary  time  for 
considering  and  disposing  of  the  motion,  and  that  in  this  case 
the  time  taken  for  such  purpose  did  not  involve  an  unreason- 
able delay. 

Rehearing  denied. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  October  18,  1918,  and  the  following 
opinion  then  rendered  thereon: 

THE  COURT. — In  denying  the  application  for  a  hearing  in 
this  court  we  are  not  to  be  understood  as  holding  that  the 
pronouncing  of  judgment  may  be  postponed  beyond  the  lapse 
of  the  time  prescribed  in  section  1191  of  the  Penal  Code,  as 


Digitized  by 


Google 


Aug.  1918.]  Fbeudenbbro  v.  Lucas.  95 

amended  in  1911.    The  opinion  sufficiently  shows  that  it  was 
not  so  postponed  in  this  case. 

The  application  for  a  hearing  in  this  court  after  decision  in 
the  district  court  of  appeal  of  the  third  appellate  district  is 
denied. 


[Ci7.  No.  20S4.    First  Appellate  Disttict.— August  26,  1018.] 

G.    A.    FREUDENBERG,    Appellant,    v.  A.    J.    LUCAS, 
Defendant;  J.  G.  JACKSON,  Respondent. 

Negotiablb  Instruments — Fbomissobt  Note — ^Demand  of  Payment — 
Fah^urb  to  Present — Liability  of  Indorseb. — In  an  action  by  the 
holder  and  owner  against  the  maker  and  indorser  of  a  promissory 
note,  arising  under  the  law  as  it  stood  before  the  adoption  of  the 
negotiable  instrument  law  (Stats.  1917,  e.  751),  where  it  appeared 
that  the  note  and  a  certificate  of  stock  given  with  it  as  collateral 
security  had,  by  mutual  consent  of  the  maker  and  of  the  indorser, 
who  was  the  original  payee,  been  delivered  to  a  third  person  with 
instructions  to  hold  the  note  and  security  until  maturity  of  the 
1  note,  and  then  if  paid  to  deliver  the  note  and  the  security  to  the 
then  owner,  and  that,  upon  demand  made  by  the  plaintiff  for  pay- 
ment at  maturity,  the  maker  refused  payment  on  the  sole  ground 
that  he  had  no  funds  and  was  unable  to  pay  it,  the  indorser  was 
not  discharged  from  liability  by  the  mere  fact  that  the  plaintiff 
did  not  have  the  actual  and  immediate  physical  possession  of  the 
note  at  the  time  the  demand  was  made. 

Id. — Notice  of  Demand  and  Nonpayment — Suffioienoy  of  Notice  to 
Charge  Indorsee. — In  such  case  the  indorser  was  not  discharged 
from  liability  by  the  fact  that  the  notice  of  demand  and  nonpay- 
ment served  upon  him  by  the  plaintiff  did  not  set  forth  either  the 
presentment  of  the  note  or  the  fact  of  nonpresentment  with  such 
facts  as  might  excuse  presentment. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County.    Everett  J.  Brown,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Chas.  B.  Davis  and  Robert  W,  Harrison,  for  Appellant 

A.  D.  Plaw,  for  Respondent 
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THE  COURT. — This  is  an  action  upon  a  promissory  note 
arising  under  the  law  as  it  stood  prior  to  the  adoption  of  the 
negotiable  instrument  law.  The  case  was  tried  upon  an 
agreed  statement  of  facts,  which  showed  that  on  August  10, 
1912,  defendant  Lucas  executed  and  delivered  to  respondent 
Jackson  his  promissory  note  for  two  thousand  dollars,  payable 
to  his  order  one  year  from  date.  At  the  same  time  Lucas 
delivered  to  Jackson  as  security  for  the  payment  of  the  note 
a  stock  certificate  of  a  certain  corporation.  Thereupon,  by 
mutual  consent,  the  note  and  certificate  were  both  delivered  to 
one  A.  A.  Curtis,  with  instructions  to  hold  the  same  until  the 
note  matured,  unless  sooner  paid,  and  if  it  were  paid  on  the 
date  of  maturity,  to  deliver  the  note  and  stock  certificate  to 
the  then  owner  of  the  note.  Prior  to  maturity  the  note  was 
indorsed  by  Jackson  to  one  Faraday,  and  by  Faraday  to  the 
present  plaintiff.  On  the  date  of  maturity  plaintiff  went  to 
the  office  of  Curtis  to  get  the  note,  but  was  informed  by  those 
in  charge  that  Curtis  was  out  of  town,  that  the  note  was  in 
his  safe,  and  that  they  did  not  know  when  Mr.  Curtis  would 
return.  These  statements  were  made  in  the  presence  of 
Lucajs,  of  whom  plaintiff  then  demanded  payment  of  the  note. 
Lucas  made  no  demand  upon  plaintiff  that  he  exhibit  to  him 
the  note,  but  stated  that  he  was  unable  to  pay  it  because  he 
had  no  funds,  and  that  plaintiff  would  have  to  look  to  the 
indorsers  for  the  payment  thereof.  In  due  time  plaintiff 
served  upon  Jackson  a  notice,  the  material  part  of  which  is 
as  follows: 

**This  is  to  notify  you  that  on  August  11th,  1913,  payment 
of  that  certain  promissory  note  [describing  the  note  and  in- 
dorsement] was  demanded  of  said  A.  J.  Lucas,  but  that  pay- 
ment thereof  was  refused  by  said  Lucas  for  the  reason,  as 
stated  by  him,  that  said  Lucas  has  not  sufficient  funds  to  pay 
it,  and  that  therefore,  as  holder  of  said  note  I  now  look  to  you 
for  the  payment  thereof, 

"Tours  etc., 

*'Q.  A.  Frbudenberg." 

Jackson  having  refused  to  pay  the  note,  plaintiff  brought 
this  action  against  Lucas,  as  maker,  and  Jackson,  as  indorser, 
and  has  taken  this  appeal  from  that  portion  of  the  judgment 
denying  him  relief  against  respondent  Jackson. 

Counsel  for  respondent,  in  support  of  the  decision  of  the 
kwer  courts  contends  that  Jackson  was  dicrcbiosed  £nQ»  lu» 
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liability  as  indorser  for  two  reasons;  first,  because  plaintiflf 
did  not  have  the  actual  and  immediate  physical  possession  of 
the  note  at  the  time  he  demanded  payment  of  the  maker ;  and 
second,  because  the  notice  did  not  set  forth  either  present- 
ment of  the  note  or  the  fact  of  nonpresentment,  with  such 
facts  as  might  excuse  presentment.  We  are  of  the  opinion, 
however,  that  neither  of  these  two  contentions  can  be  main- 
tained, for  the  reasons  hereinafter  stated. 

The  following  are  the  provisions  of  the  Civil  Code  material 
to  the  discussion: 

Section  3131.  ' '  Presentment  of  a  negotiable  instrument  for 
payment,  when  necessary,  must  be  made  as  follows:  ..." 

Section  3141.  ''A  negotiable  instrument  is  dishonored, 
when  it  is  either  not  paid,  or  not  accepted,  according  to  its 
♦i»nor,  on  presentment  for  the  purpose,  or  tvithoui  present- 
ment,  where  that  is  excused." 

Section  3143.  *'A  notice  of  dishonor  may  be  given  in  any 
form  which  describes  the  instrument  with  reasonable  cer- 
tainty, and  substantially  informs  the  party  receiving  it  that 
the  instrument  has  been  dishonored." 

While  there  is  no  statutory  expression  in  California  as  to 
what  will  excuse  the  presentment  of  a  note,  sections  3131  and 
3141  above  quoted  clearly  recognize  the  common-law  rule  that 
presentment  under  certain  circumstances  is  unnecessary  and 
excused.  And  it  is  admitted  by  respondent  that  where,  as  in 
the  case  at  bar,  the  maker  ref u;:^  payment  on  the  sole  ground 
that  he  is  without  funds  to  pay,  and  makes  no  demand  that 
the  note  be  exhibited  to  him,  actual  exhibition  of  the  note  to 
him  is  excused.  But  respondent  claims  that  even  though  ex- 
hibition of  the  note  was  excused,  plaintiff  must  have  had  the 
actual  physical  possession  thereof,  with  the  ability  to  exhibit 
it  to  Lucas  had  he  demanded  it,  in  order  to  constitute  a  valid 
demand. 

The  claim  is  highly  technical  and,  in  our  opinion,  without 
any  support  in  logic.  When,  on  the  date  of  the  note's  matu- 
rity, Lucas  and  plaintiff  were  in  Curtis'  office,  the  note  was  in 
the  same  room  with  them,  in  the  safe  where  the  depositary 
chosen  by  Lucas  and  respondent  had  put  it,  and  it  was,  in  the 
eyes  of  the  law,  in  plaintiff's  possession,  for  it  cannot  be  dis- 
puted that  Curtis  was  on  that  day  plaintiff's  agent,  and  his 
possession  was  that  of  his  principal.  If  exhibition  of  the  note 
had  been  demanded,  it  might  have  taken  some  time  to  find  Mr. 

MB  <taL  Appw— f 


Digitized  by 


Google 


98  Ik  BE  SiLVA.  [38  Cal.  App. 

Cui*ti8  and  to  get  the  safe  open;  but  there  was  no  legal  im- 
pediment to  the  production  of  the  note  by  plaintiff  any  more 
than  if  plaintiff  had  brought  it  to  Lucas  in  a  strong  box,  the 
key  of  which  plaintiff  had  inadvertently  left  at  his  home  in 
another  town.  In  either  case  the  law  would  excuse  a  reason- 
able delay  in  physically  producing  the  note,  where  such  pro- 
duction was  demanded ;  and  where,  as  in  the  instant  case,  no 
such  demand  was  made,  it  would  be  carrying  technicality  to 
a  ridiculous  extreme  to  make  the  validity  of  plaintiff's  de- 
mand turn  upon  the  wholly  irrelevant  question  of  his  ability 
or  inability  to  open  his  agent's  safe. 

The  notice  substantially  informed  respondent  of  the  dis- 
honor of  the  instrument,  as  the  demand  for  payment  and  the 
refusal  thereof  for  the  assigned  reason  of  want  of  funds  were 
the  two  facts  from  which  nonpresentment  was  excused;  and 
the  notice  fully  advised  respondent  of  all  the  necessary  facts 
from  which  he  could  draw  the  legal  inference  that  the  note 
had  been  dishonored  within  the  meaning  of  the  statute. 

Judgment  reversed,  with  direction  to  the  lower  court  to 
enter  judgment  in  favor  of  plaintiff  for  the  unpaid  balance 
of  the  note  as  appears  from  the  agreed  statement  of  facts. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  October  23,  1918, 


[Crim.  No.  818.    First  Appellate  District. — August  26,  1918.] 

In  the  Matter  of  the  Application  of  FEBNAZ  L.  SILVA  for 
a  Writ  of  Habeas  Corpus. 

Criminal  Law — Invalid  Indeterminate  Sentence — Resentence  After 
Service  of  Part  of  Original  Term. — ^Where  one  convicted  of  a 
crime  committed  before  the  taking  effect  of  the  indeterminate  sen- 
tence law,  after  he  had  been  imprisoned  several  months  under  an 
indeterminate  sentence  unlawfully  imposed,  was  lawfully  resen- 
tenced to  a  definite  term,  the  sentence  imposed  by  the  later  amended 
Judgment  began  to  run  from  the  date  upon  which  the  original  judg- 
ment was  entered. 

APPmOATION  for  a  Writ  of  Habeas  Corpus. 

r 

Digitized  by  VjOOQ IC 


Aug.  1918.]  In  re  Silva.  99 

The  facts  are  stated  in  the  opinion  of  the  court. 

Femaz  L.  Silva,  in  pro.  per.,  for  Petitioner. 

U-  S.  Webb,  Attorney-General,  and  John  H.  Biordan, 
Deputy  Attorney-General,  for  Respondent. 

THE  COURT. — ^The  petitioner  was  convicted  of  an  oflfense 
committed  before  the  taking  effect  of  the  so-called  indetermi- 
nate sentence  law.  In  passing  judgment  upon  him,  however, 
the  court  sentenced  him  to  imprisonment,  to  use  the  language 
of  the  judgment,  *'in  accordance  with  section  461  of  the  Penal 
Code,"  which  section  provides  that  the  punishment  for  bur- 
glary of  the  first  degree — the  offense  of  which  the  petitioner 
was  convicted,  should  be  imprisonment  for  not  less  than  one 
year  nor  more  than  fifteen,  thus  leaving  undetermined  the 
duration  of  his  confinement.  Subsequently  and  after  the  de- 
cision of  the  supreme  court  in  the  case  of  Ex  parte  Lee,  17  7 
Cal.  689,  [171  Pac.  958],  the  petitioner  was  brought  before  the 
superior  court  and  resentenced,  his  punishment  this  time 
being  fixed  at  one  year's  imprisonment  At  this  time  he  had 
already  served  six  months  and  six  days;  and  if  the  second 
sentence  dates  from  the  making  and  entry  of  the  first  judg- 
ment, as  the  petitioner  contends,  he  has  served  the  full  term 
imposed  when  resentenced  if  account  be  taken  of  certain 
credits  for  good  conduct  to  which  it  is  admitted  he  is  entitled, 
and  is  consequently  entitled  to  be  released. 

It  is  conceded  that  the  court  had  jurisdiction  of  the  cause 
and  of  the  person  of  the  petitioner,  so  that  it  had  power  to 
pass  upon  him  a  judgment  of  imprisonment.  Such  judgment, 
therefore,  was  not  void,  although  it  did  not,  as  according  to 
the  law  in  force  at  that  time  it  should  have  done,  provide  a 
definite  term  of  incarceration.  Nor  has  any  appeal  been 
taken  from  said  judgment.  A  similar  situation  arose  in  the 
case  above  mentioned  (Ex  parte  Lee),  where  it  was  held  that 
in  such  a  case  a  proper  procedure  to  remedy  the  defect  in 
the  judgment  was  to  return  the  person  affected  by  it  to  the 
judge  or  court  that  had  imposed  the  irregular  sentence  and 
have  a  proper  sentence  pronounced,  the  court  finding  warrant 
for  such  procedure  under  the  terms  of  section  1493  of  the 
Penal  Code. 
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I  The  question  now  arises  whether  the  amended  judgment 
should  run  from  its  date  or  the  date  of  the  one  of  which  it 
is  amendatory.  In  Clark  v.  Dunnam,  46  Cal.  205,  it  was  held 
that  in  the  absence  of  a  statute  to  the  contrary  an  amended 
judgment  will  be  held  to  speak  from  the  date  of  the  original 
judgment  Whether  that  principle  applies  to  a  criminal  case 
was  considered  in  Bvmett  v.  State,  14  Tex.  455,  [65  Am.  Dec. 
131],  where  it  was  held  that  the  rule  for  the  construction  of 
a  judgment  is  the  same  in  a  criminal  case  as  in  a  civil.  And 
in  People  v.  O'Brien,  4  Cal.  App.  723,  [89  Pac.  438],  while 
this  question  was  not  directly  discussed  or  considered,  the 
decision  in  the  case  in  effect  applies  the  principle. 

We  think  it  follows  from  the  foregoing  that  the  sentence 
imposed  upon  the  petitioner  by  the  amended  judgment  ran 
from  the  date  upon  which  the  original  judgment  was  made 
and  entered,  and  that  the  term  of  imprisonment  imposed, 
deduction  being  made  of  the  credits  to  which  it  is  admitted 
the  petitioner  is  entitled,  has  expired,  and  that  the  petitioner 
is  entitled  to  be  discharged  from  custody. 

The  petitioner  is  discharged. 


[Crim.  No.  801.    First  Appellate  DistrieV.— An^st  28,  1918.] 

THE  PEOPLE,  Respondent,  v.  LOUIS  GERMINO,  Appel- 
lant 

CbIIONAL   JjLW  —  BAPK— 45^EVEBAL   AOTS  —  ELECTION   BT   PbOSEOUTION — 

Pboof  — IiciCATEBUL  Yabianox.— Where  during  the  trial  of  a 
eharge  of  rape  the  proseeutriz  was  permitted,  without  objection,  to 
testify  to  five  or  six  actki  other  than  the  one  upon  which  the  prose- 
eating  officer  elected  to  relj,  which  was  charged  as  having  occurred 
on  the  0th  of  April,  and  the  prosecutrix  in  detailing  the  circum- 
stances of  that  act  referred  to  it  aa  having  occurred  on  April  11th, 
but  later  on  cross-examination  it  was  made  to  appear  that  no  act 
of  intercourse  took  place  on  that  day,  And  that  her  testimony  in 
fact  related  to  April  9th,  the  rights  of  the  defendant  were  not 
materially  affected. 
[d. — ^iNSTBUcnoNS— LxMiTiNO  SooPi  OF  Tkstihont.— A  defendant,  In 
such  ease,  who  desired  the  court  to  instruct  the  jury,  limiting  the 
scope  of  the  testimony  respecting  acts  other  than  the  one  forming: 
the  basia  of  the  charge,  should  have  submitted  to  the  court  a  specific 
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written  instruction,  so  that  it  migbt  be  given  with  the  ether  instme^ 
tione  of  the  eonrt,  and,  in  the  absence  of  loeh  submission,  the  de- 
fendant was  not  prejudicially  affected  bj  the  failure  of  the  court 
to  instruct  the  jury  upon  that  particular  point. 
Id.— Time  to  Bequest  Instbuction.— It  is  not  sufficient^  during  the 
trial  of  a  case,  and  at  a  time  when  the  court  is  ruling  upon  the 
admissibility  of  evidence,  to  request  in  a  general  way  that  the  court 
instruct  the  juiy  upon  any  particular  phase  of  the  law. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Fresno 
County,  and  from  an  order  denying  a  new  triaL  H.  Z. 
Austin,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Harry  M.  McEee  and  Vincent  Surr,  for  Appellant. 

U.  S.  Webb,  Attorney-General,  and  John  H.  Biordan, 
Deputy  Attorney-General,  for  Respondent. 

THE  COURT.— This  is  an  appeal  by  defendant  from  a 
judgment  of  conviction  of  statutory  rape,  and  from  an  order 
denying  his  motion  for  a  new  trial. 

During  the  trial  the  prosecutrix,  without  objection,  was  per- 
mitted to  testify  as  to  the  occurrence  of  five  or  six  other  in- 
stances of  sexual  intercourse  between  her  and  the  defendant 
than  the  one  upon  which  the  charge  was  founded;  and  the 
defendant's  principal  contention  upon  this  appeal  is  that  his 
rights  were  substantially  prejudiced  by  reason  of  the  court's 
refusal  to  compel  the  prosecuting  officer  to  elect  upon  which 
of  the  several  acts  he  would  rely.  The  simple  answer  to  this 
contention  is  that  such  officer  did  make  the  election  required, 
selecting  for  that  purpose  an  act  occurring  on  the  ninth  day 
of  April,  1917. 

Granting  that  the  state  having  charged  the  act  of  that  date 
as  the  one  upon  which  it  would  rely  for  a  conviction,  it  must 
prove  that  act,  we  think  the  evidence  sustains  the  conviction, 
and  that  it  sufficiently  proves  the  charge  as  of  that  date.  It 
is  true  that  almost  throughout  her  testimony  the  prosecutrix, 
when  detailing  the  circumstances  of  this  act,  referred  to  it  as 
occurring  on  the  11th  of  April;  but  later  and  on  crossp 
examination  it  was  made  to  appear  that  no  act  of  intercourse 
between  her  and  the  defendant  occurred  on  that  date,  and 
that  her  testimony  in  fact  related  to  April  9th, 
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Appellant  complains  that  the  court  gave  no  instruction 
limiting  the  scope  of  the  testimony  as  to  acts  other  than  the 
one  forming  the  basis  of  the  charge;  but  the  defendant  did 
not  offer  one  of  this  character;  and,  of  course,  if  he  desired 
that  the  court  instruct  the  jury  upon  that  particular  point, 
it  was  his  right  and  duty  to  propose  such  an  instruction.  It 
is  not  sufScient  during  the  trial  of  a  case,  and  at  a  time  when 
the  court  is  ruling  upon  the  admissibility  of  evidence,  to  re- 
quest in  a  general  way  that  the  court  then  instruct  the  jury 
upon  any  particular  phase  of  the  law.  If  he  desired  that  the 
jury  be  instructed  upon  the  point  in  question,  he  should  have 
submitted  to  the  court  a  specific  written  instruction  embody- 
ing it,  so  that  it  might  be  given  with  the  other  instructions  of 
the  court. 

For  the  reasons  given  the  rights  of  the  defendant  were  not 
prejudicially  affected  by  the  matters  complained  of;  and  the 
judgment  and  order  are  affirmed. 


[Ciw.  No.  2432.    First  Appellate  Distrlot— August  28,  1918.] 

OCEAN  SHORE  DEVELOPMENT  CO.,  INC.  (a  Corpora- 
tion),  Respondent,  v.  J.  P,  HAMMOND,  Appellant 

YXNDOB  AMD  YeNDKB  —  INSTALLMENT  CONTKAOT— ACTION  BY  VENDOB^ 

Nature  or. — ^An  action  by  a  yendor  against  the  vendee  on  an  in- 
stallment contract  for  the  sale  and  purchase  of  land  is  not  an  action 
for  specific  performance  where  the  complaint  after  alleging  the 
nonpayment  of  installments  prajs  that  the  property  be  sold  to 
satisfy  the  amount  due,  and  if  the  proceeds  of  the  sale  be  insufA- 
cient,  a  personal  judgment  be  docketed  against  the  defendant. 
Id. — ^FoBM  or  JuDoitsNT — Fobeolostjbe  or  Vendor's  IiDen  —  Beust 
Within  the  Pleadings. — ^Where  in  such  case,  after  the  complaint 
had  been  several  times  amended,  judgment  was  rendered  decree- 
ing that  the  plaintiff  had  a  lien  upon  the  real  property  for  a  speci- 
fied sum  with  costs,  that  the  property  be  sold  to  satisfy  said  lien, 
and  that  a  personal  judgment  for  the  deficiency  if  any  be  docketed 
against  the  defendant,  even  if  it  be  admitted  that  the  allegations 
of  the  amended  complaint  were  framed  to  state  a  case  for  speeifie 
performance,  and  that  the  court  might  have  so  deereed,  yet  the 
plaintiff  asked  and  received  of  the  court  a  relief  that  was  elearly 
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within  the  pleadings,  and  therefore  the  defendant  was  not  preju- 
diced. 

JsK — ^Betense  of  Fbaud — Estoppel  by  Adyebsb  Judgment. — Where  in 
such  action  the  vendee  set  np  as  a  defense  frandnlent  representa- 
tions, alleged  to  have  been  made  bj  the  vendor  bj  means  of  which 
he  was  induced  to  enter  into  the  contract,  a  judgment  against  the 
Tendee  in  a  previous  separate  action  brought  by  him  against  the 
render  to  recover  money  paid  under  the  contract  upon  the  ground 
of  the  same  fraud  operated  as  an  estoppel  against  the  vendee  with 
respect  to  those  matters. 

Id. — ^Repudiation  and  Bescission — Excuse  for  Failuse  to  Tender  a 
Deed. — Bepudiation  and  attempted  rescission  by  the  vendee  of  a 
contract  for  the  sale  and  purchase  of  land,  on  the  ground  of  fraud 
and  false  representations  on  the  part  of  the  vendor  in  procuring 
the  execution  of  the  contract  by  the  vendee,  is  a  sufficient  excuse 
for  the  failure  of  the  vendor  to  tender  a  deed. 

Id. — Action  foe  Rescission  —  Unpaid  Installments  —  Remedy  of 
Vendor. — Where  an  action  is  brought  by  a  vendee  against  the 
vendor  to  rescind  a  contract  on  the  ground  of  fraud,  the  vendoi's 
claim  for  installmentB  due  is  not  matter  for  counterclaim,  but  for 
eross-complaint  within  the  meaning  of  section  422  of  the  Code  of 
Civil  Procedure. 

[D.— FOBECLOSUBB  OF  VENDOR'S  LlEN— DEFICIENCY  JUDGMENT.— Whether 
the  statutory  provisions  of  section  726  of  the  Code  of  Civil  Pro- 
cedure for  the  entry  of  a  deficiency  judgment  do  or  do  not  apply 
to  vendor's  liens,  the  superior  court  has  inherent  powers  sufficient 
to  enable  it  to  enter  such  a  judgment  without  express  authority. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
BCateo  County.    Geo.  H.  Buck,  Judge. 

The  f  aets  are  stated  in  the  opinion  of  the  court. 

Joseph  K  Hutchinson,  Walter  Slack,  and  Boss  &  Boss,  for 
Appellant 

Byrne  &  Lamson,  for  Bespondent. 

THE  COUBT.— This  action  is  based  on  a  contract  for  the 
purchase  and  sale  of  three  lots  in  San  Mateo  County.  By  the 
terms  of  the  contract  the  defendant  agreed  to  pay  the  plain- 
tiflf  the  sum  of  $2,125  as  the  purchase  price  of  the  lots,  in  in- 
stallments as  follows:  three  hundred  dollars  on  the  signing 
of  the  contract  and  the  balance  at  the  rate  of  $35  per  month 
thereafter  until  paid ;  the  title  to  the  property  was  to  remain 
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in  the  vendor  until  the  installments  were  paid.  The  defendant 
paid  the  sum  of  three  hundred  dollars  on  the  signing  of  the 
contract  and  the  first  installment  of  $35.  No  further  in- 
stallments  were  paid. 

At  the  time  of  the  commencement  of  this  action,  forty-six 
installments  amounting  to  the  principal  sum  of  $1,610  had 
become  due  under  the  contract  The  balance  of  the  install- 
ments, amounting  to  $180,  had  not  yet  become  due. 

This  action  was  brought  to  foreclose  a  lien  which  the  vendor 
had  on  the  property  for  the  purchase  price.  A  demurrer  to 
the  complaint  was  sustained  and  an  amended  complaint  filed. 
The  plaintiff  asked  that  the  property  be  sold  to  satisfy  the 
amount  then  due,  namely,  $1,821.15,  and  that  if  the  proceeds 
of  the  sale  were  insufficient  to  satisfy  the  amount  of  said  lien, 
then  that  a  personal  deficiency  judgment  be  docketed  against 
the  defendant. 

The  defendant  answered  the  amended  complaint,  and,  after 
denying  certain  allegations  therein,  set  up  four  separate  de- 
fenses, numbered  and  referred  to  as  ''second,"  "third," 
"fourth,"  and  "fifth"  defenses,  respectively.  The  "fifth" 
defense  was  conceded  by  the  plaintiff  and  the  contract  re- 
formed in  accordance  therewith,  and  need  not  concern  us  here. 
The  "second"  defense  recited  that  prior  to  the  commence- 
ment of  this  action,  the  defendant  in  this  action  commenced  an 
action  in  the  superior  court  of  the  state  of  California  in  and 
for  the  county  of  Mono  against  the  plaintiff  herein,  entitled 
J.  P.  Hammond,  Plaintiff,  v.  Ocean  Shore  Development  Co., 
Inc.,  a  Corporation,  Defendant,  in  which  said  Hammond 
sought  to  recover  from  the  said  Ocean  Shore  Development  Co., 
Inc.,  the  sum  of  $335  paid  under  the  said  contract  upon  the 
ground  of  fraud  and  false  representations  made  to  him  by  the 
said  Ocean  Shore  Development  Co.,  Inc.,  concerning  the 
character  and  situation  of  the  property.  That  the  Ocean 
Shore  Development  Company  failed  to  set  up  in  its  answer 
any  counterclaim  for  damages  or  for  the  purchase  price  of 
the  property  or  any  of  the  installments  thereof. 

The  "third"  defense  set  up  a  failure  of  consideration  and 
then  set  forth,  as  a  reason  for  said  failure,  certain  alleged 
false  representations  made  by  Ocean  Shore  Development  Co. 
to  the  said  Hammond,  which  induced  the  said  Hammond  to 
enter  into  the  said  contract,   and  which  said  alleged   false 
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representations  were  substantially  the  same  as  set  forth  in  the 
complaint  previously  filed  in  Mono  County  by  Hammond. 

The  ''fourth"  defense  simply  sets  forth  tie  same  alleged 
false  representations  concerning  the  property,  and  the  fact  of 
a  rescission  of  the  contract  by  the  defendant,  based  upon  such 
alleged  misrepresentations. 

On  April  14, 1916,  the  balance  of  the  installments  under  the 
contract  having  fallen  due,  the  plaintiff  filed  a  supplemental 
complaint  setting  forth  that  fact,  and  an  amended  supple- 
mental complaint  was  thereafter  filed  by  permission  of  the 
court  obtained  at  the  time  of  trial,  and  which  alleged,  by  way 
of  excusing  a  tender  of  a  deed,  that  defendant  had  repudiated 
the  contract. 

At  the  close  of  plaintiff's  case,  the  defendant  moved  for  a 
nonsuit ;  the  motion  was  denied.  The  defendant  then  offered 
to  prove  the  facts  alleged  in  his  ''third"  and  "fourth"  de- 
fenses concerning  the  alleged  false  representations  made  by 
plaintiff  to  defendant  about  the  character  of  the  property. 
The  court  sustained  the  plaintiff's  objection  thereto  for  the 
reason  that  the  judgment  rendered  against  the  defendant 
herein  in  the  action  of  Hammond  v.  Ocean  Shore  Develop- 
meni  Co.  operated  as  an  estoppel  by  judgment  with  regard 
to  those  matters. 

Judgment  was  thereafter  rendered  against  the  defendant 
and  in  favor  of  the  said  plaintiff,  by  which  it  was  decreed 
that  the  plaintiff  has  a  lien  upon  the  real  property  for  the 
sum  of  $2,123.41,  together  with  costs;  that  the  property  be 
sold  to  satisfy  said  lien,  and  that  a  personal  judgment  for  the 
deficiency,  if  any,  then  be  docketed  against  the  defendant. 
The  defendant  appeals  and  advances  many  arguments  for  a 
reversal  of  the  judgment. 

One  of  the  questions  raised  by  defendant  is  whether  this 
is  in  effect  an  action  for  specific  performance  or  whether  this 
is  an  action  to  foreclose  a  vendor's  lien.  We  think  that  this 
was  not  an  action  for  specific  performance.  The  original 
complaint  stated  an  action  on  contract  for  the  amount  of  the 
unpaid  installments  and  asked  for  a  foreclosure  of  a  vendor's 
lien  upon  the  land.  At  the  trial,  the  defendant  interposed 
a  demurrer  and  argued  that  the  complaint  was  analogous  to 
one  to  enforce  specific  performance,  and  that  facts  sufScient 
to  constitute  such  a  cause  of  action  had  not  been  pleaded. 
The  demurrer  was  sustained  and  the  plaintiff  amended  its 
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complaint  by  adding  an  allegation  that  the  price  to  be  paid  for 
the  land  under  the  contract  was  not  disproportionate  to  the 
value  of  the  land.  In  support  of  this  allegation,  the  plaintiflF 
introduced  evidence  of  the  market  value  of  the  land.  The 
defendant  contends  that  as  the  trial  court,  in  ruling  on  the 
demurrer  to  the  original  complaint,  determined  that  the  ac- 
tion was  substantially  one  for  specific  performance,  and  re- 
spondent voluntarily  adopted  the  trial  court's  theory  and 
amended  its  complaint  in  accordance  therewith,  it  cannot  on 
appeal  return  to  the  position  that  the  original  complaint  was 
sufficient.  We  think  a  return  to  such  position  is  not  neces- 
sary to  sustain  the  judgment.  Neither  the  prayer  of  the 
amended  complaint  nor  of  the  supplemental  complaint  is  for 
specific  performance ;  the  decree  was  not  given  for  specific 
performance,  and  therefore  could  not  have  been  rendered 
upon  the  theory  that  the  plaintiff  was  entitled  to  such  relief. 
But  admitting  that  the  allegations  of  the  amended  complaint 
were  framed  to  state  a  case  for  specific  performance  and  that 
the  court  might  have  so  decreed,  yet  the  plaintiff  asked  and 
received  of  the  court  a  relief  that  was  clearly  within  the 
pleadings  and  therefore  the  defendant  is  not  prejudiced.  In 
code  states,  courts  will  render  such  judgments  as  the  evidence 
and  pleadings  show  the  parties  entitled  to  regardless  of  the 
form  of  action.  (Lee  v.  Coon  Rapids  Nat.  Bank,  166  Iowa, 
242,  [144N.W.  630].) 

In  one  of  the  cases  relied  upon  by  the  defendant  in  support 
of  his  contention  (Woodson  v.  Metropolitan  St.  B.  Co.,  224 
Mo.  685,  [20  Ann.  Cas.  1039,  30  L.  R.  A.  (N.  S.)  931,  123 
S.  W.  820]),  the  court  said:  **But  further,  an  instruction 
cannot  be  broader  than  the  pleadings  although  the  facts  may 
take  a  wider  range,  nor  on  the  other  hand  can  the  instruction 
be  broader  than  the  facts  proven,  aitJumgh  the  pleadings  may 
take  a  broader  range.'*  {Degonia  v.  St.  Low  etc.  B.  Co.,  224 
Mo.  589,  [123S.W.  807].) 

If  the  pleadings  take  a  broader  range  than  the  facts  proven,  ^ 
the  court  surely  has  power  to  give  judgment  for  any  relief 
to  which  the  proof  entitles  the  plaintiff.  And  where  a  party 
proceeds  upon  the  theory  that  his  relief  is  in  equity,  but  fails 
to  state  sufficient  facts  to  entitle  him  to  equitable  relief,  he 
will  be  given  the  relief  to  which  he  appears  to  be  entitled. 
If  the  plaintiff  is  entitled  to  a  money  judgment,  a  money 
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judgment  will  be  rendered,  (Donovan  v,  McDevitt,  36  Mont. 
61,  [92  Pac.  49].) 

Therefore,  conceding  that  plaintiff  did  amend  his  complaint 
to  state  an  action  for  specific  performance,  the  court  had 
power  to  grant  any  relief  within  the  pleadings,  which  we 
think  it  has  done  in  the  judgment  rendered. 

The  cases  cited  by  the  defendant  are  in  support  of  the 
.  proposition  that  where  a  trial  court  adopts  a  certain  theory 
of  a  case  and  renders  judgment  upon  that  theory,  an  appel- 
*late  court  will  not  consider  a  different  theory  of  the  case  in 
order  to  sustain  or  reverse  the  judgment,  and  that  judgment 
must  stand  or  fall  upon  the  theory  upon  which  it  was  ren- 
dered. In  this  case,  however,  the  court  did  not  enter  a  judg- 
ment for  specific  performance,  and  we  are  not  called  upon 
either  to  sustain  or  reverse  such  a  judgment.  The  judgment 
was  for  the  unpaid  purchase  price  of  the  land  and  for  a  fore- 
closure of  the  vendor's  lien;  the  facts  proven  entitled  the 
plaintiff  to  such  a  judgment,  and  that  the  pleadings  may 
have  been  somewhat  broader,  we  think,  is  immaterial. 

Whether  the  action  is  one  for  specific  performance  or  not, 
the  judgment  in  the  case  of  Hammond  v.  Ocean  Shore  De- 
velopmeni  Co,  acted  as  an  estoppel  upon  the  defendant  so  as 
to  prevent  him  from  introducing  evidence  upon  his  "third" 
and  ** fourth"  defenses,  and  therefore  the  objection  of  the 
plaintiff  to  the  introduction  of  evidence  on  these  matters  was 
properly  sustained. 

The  defendant  contends  that  the  tender  of  a  deed  was  a 
condition  precedent  to  plaintiff's  right  of  recovery,  and  that 
there  is  no  proof  of  such  tender.  We  think  the  failure  to 
tender  a  deed  was  excused  by  defendant's  repudiation  of 
the  contract,  which  repudiation  and  attempted  rescission  was 
fully  set  out  in  the  "fourth"  defense  of  defendant's  answer. 
(EJirhart  v.  Mdhony,  170  Cal.  148,  [148  Pac.  934].) 

The  defendant  argues  further  that  as  a  portion  of  the  in- 
stallments under  the  contract  was  due  at  the  time  when  the 
action  for  rescission  of  the  contract  was  filed  by  defendant 
herein,  in  Mono  County,  the  plaintiff  herein,  as  defendant 
therein,  was  obliged  to  set  up  such  installments  as  a  counter- 
claim or  lose  his  right  to  sue  thereon.  The  case  of  Mackenzie 
V.  Hodgkin,  126  Cal.  591,  [77  Am.  St.  Rep.  209,  59  Pac.  36], 
holds  that  similar  matter  is  matter  for  cross-complaint  and 
within  the  meaning  of  section  442  of  the  Code  of  Civil  Pro- 
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cedure.  This  section  is  permissive  and  does  not  require  mat- 
ter of  cross-complaint  to  be  set  up  under  penalty  of  a  for- 
feiture of  the  right  to  sue  thereon.  However,  we  think  that 
a  discussion  of  the  distinction  between  counterclaims  and 
cross-complaints  becomes  unnecessary  here,  for  the  reason 
that  the  plaintiff  was  clearly  entitled  to  wait  until  the  entire 
amount  to  be  paid  under  the  contract  was  due  and  payable 
before  suing,  and  therefore  he  was  not  required  to  set  up  as 
a  counterclaim  the  amount  due  at  that  time. 

Finally,  it  is  defendant's  contention  that  the  judgment  is 
erroneous  because  if  the  action  is  to  foreclose  a  vendor's  lien, 
the  court  must  decree  a  strict  foreclosure,  and  therefore  a 
deficiency  judgment  is  improper.  Admitting,  as  contended 
by  defendant,  that  the  statutory  provisions  for  the  entry  of  a 
deficiency  judgment  in  mortgage  foreclosures,  contained  in 
section  726  of  the  Code  of  Civil  Procedure,  do  not  apply  to 
vendor's  liens,  yet  we  think  that  the  court  had  inherent 
powers  sufScient  to  enable  it  to  enter  such  a  judgment  with- 
out any  express  statutory  authority. 

The  plaintiff,  clearly,  had  a  right  under  his  contract  to  sue 
for  the  full  purchase  price  of  the  land,  and  he  also  had  a  right 
to  foreclose  the  lien.  Under  our  system  of  procedure,  it 
cannot  be  said  that  after  foreclosing  the  lien,  it  would  be 
necessary  for  him  to  bring  another  action  at  law  in  order  to 
collect  the  amount  still  due  him  under  the  contract.  The 
court  had  general  legal  and  equitable  jurisdiction  and  had 
authorily  thereunder  to  do  full  and  complete  justice  in  the 
one  action,  and  we  think  this  has  been  done  by  the  judgment 
rendered. 

The  judgment  is  affirmed. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  October  23, 1918. 
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[Civ.  No.  2429.    First  Appellate  District— August  2B,  1918.] 

BARBER  ASPHALT  PAVING  COMPANY  (a  Corpora- 
tion), Appellant,  v.  HENRY  ABRAHAMSON  et  al.,  Re- 
spondents. 

QTBxn  IjLw — ^Vbooman  Act— <)ett  or  Oakland — Aooxftkd  STaEET^— 
Repaibs  OB  Nbw  Kind  or  Work.— Under  section  20  of  the  Vrooman 
Aet  as  it  existed  under  the  statute  in  force  on  March  21,  1907, 
wiien  once  a  street  had  been  accepted,  it  must  thereafter  be  both 
repaired  and  improyed  bj  the  city,  and  it  followed  that  the  city 
eoundl  of  Oakland  had  no  more  authority,  under  a  proceeding 
initiated  by  resolution  of  intentions  adopted  on  lAarch  21,  1907, 
to  assess  property  owners  to  pay  the  cost  of  improving  an  accepted 
street  by  eonstructing  therein  a  new  kind  of  pavement,  curb,  or 
gutter,  than  it  had  authority  to  assess  the  property  for  the  repair 
of  the  street 

Id. — ORDnVANGB  AcCEPTINe  6TBXET — EXCEPTION   OP   B0A3>WAY  BETWEEN 

Bailboad  TaiLOKS. — Section  20  of  the  Vrooman  Act  must  be  read 
in  connection  with  section  498  of  the  Civil  Code,  requiring,  among 
other  things,  street  railroad  corporationa  to  pave  or  macadamize 
the  entire  length  of  the  street  used  by  their  tracks  and  for  two 
feet  on  each  side  thereof,  and  between  the  tracks,  and  to  keep  the 
same  constantly  in  repair,  etc.,  and,  therefore,  an  ordinance,  by 
which  the  city  of  Oakland  accepted  the  roadway  of  a  street,  but 
ezeepted  therefrom  the  portion  thereof  required  to  be  kept  in  repair 
by  a  company  having  railroad  tracks  thereon,  was  not  rendered  in- 
valid by  the  inclusion  of  such  exception  in  the  ordinance. 

ID« — ^AcoEFTANGB  OP  BoADWAY  INCLUDES  CusBiNO.  —  Acceptance  of 
roadway  of  a  street  under  section  20  of  the  Vrooman  Act  included 
the  curbing,  although  curbing  was  not  specifically  mentioned. 

Id. — Evidence — Condition  or  Accepted  Steekt  at  Time  or  Adoption 
or  Resolution  or  Intention. — Since  a  city  had  no  authority 
either  to  make  a  new  street  or  to  repair  the  old  one  at  the  expense 
of  property  owners  in  the  case  of  an  accepted  street,  the  condition 
of  the  street  at  the  time  of  the  adoption  of  the  resolution  of  inten- 
tion was  immaterial  to  the  jurisdiction  of  the  council  to  order  the 
eonstmction  of  a  new  roadway  thereon,  and  the  exclusion  of  evi- 
denee  offered  to  show  the  condition  of  the  street  at  such  time  was, 
therefore,  not  erzoneoua. 

Id. — Condition  or  Stbebt  at  Timb  or  Acceptance. — The  court  did  not 
err  in  excluding  evidence  offered  to  show  that  at  the  time  of  the 
adoption  of  the  ordinance  of  acceptance  the  roadway  of  the  street 
was  improved  with  a  different  kind  of  curb,  gutter,  and  pavement 
from  that  contemplated  in  the  subsequent  resolution  of  intention 
involved  in  the  instant  case. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County,  and  from  an  order  denying  a  new  triaL  T.  W. 
Harris,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Snook  &  Church,  and  J.  A.  Cooper,  for  Appellant 

Mortimer  Smith  and  Chapman  &  Trefethen,  for  Respond- 
ents. 

BEASLY,  J.,  pro  tern. — In  this  case  the  appellant  asserts 
the  validity  of  the  proceedings  taken  by  the  oflScials  of  the 
city  of  Oakland  for  the  improvement  of  San  Pablo  Avenue, 
and  which  were  held  invalid  by  the  supreme  court  in  Barber 
Asphalt  Pav.  Co,  v.  Jwrgens,  170  Cal.  273,  [149  Pac.  560]. 
Most,  if  not  all,  of  the  questions  presented  in  that  case  and 
there  decided  are  raised  here,  the  reason  given  by  counsel  for 
appellant  for  so  doing  being  that  new  facts  developed  at  the 
trial  of  this  case  which,  regardless  of  the  rules  laid  down  in 
the  Jurgens  case,  show  the  proceedings  to  have  been  in  fact 
valid.  We  think,  however,  that  the  record  before  ns  does 
not  sustain  this  contention,  although  the  questions  raised  in 
the  trial  court  were  presented  apparently  in  somewhat  differ- 
ent form  than  that  in  which  they  arose  in  the  decided  case. 

The  proceedings  were  conducted  under  the  Vrooman  Act 
(Stats.  1885,  p.  160)  as  it  existed  in  the  statutes  of  March  21, 
1907  (Stats.  1907,  p.  806),  when  the  resolution  of  intention  to 
make  the  improvement  now  under  consideration  was  adopted 
by  the  council. 

At  the  trial  of  this  case  the  plaintiff  offered  evidence  to 
prove  that  the  contract  made  and  entered  into  in  this  pro- 
ceeding was  not  for  repairs  to  the  street,  but  was  for  the  con- 
struction of  an  entirely  different  kind  of  pavement,  curb,  and 
gutter;  and  bases  thereon  the  contention  that  the  work  de- 
scribed in  the  complaint  did  not  constitute  repairing  or  im- 
proving in  the  sense  in  which  those  words  were  employed  in 
the  Vrooman  Act  (section  20),  but  was  new  and  original 
work. 

At  the  time  this  proceeding  was  taken  section  20  of  that 
act  provided  that  a  street  which  had  been  accepted  under 
that  section  should  thereafter  be  kept  in  repair  and  improved 
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by  the  municipality,  the  expense  thereof  to  be  paid  out  of  a 
fund  to  be  appropriated  by  the  council  for  that  purpose. 
The  street  involved  here  had  been  so  accepted;  and  it  was 
held  in  the  Jurgens  case  that  this  proceeding  to  reimprove 
the  street  was  invalid  because  the  street  had  been  previously 
improved  and  accepted  under  section  20.  It  will  be  noted 
that  under  the  terms  of  this  section,  once  a  street  has  been 
accepted  it  must  thereafter  be  both  repaired  and  improved 
by  the  city;  from  which  we  think  it  follows  that  the  city 
council  had  no  authority  in  the  proceeding  giving  rise  to  this 
action  to  assess  the  property  owners  to  pay  the  cost  of  im- 
proving a  street  by  constructing  therein  a  new  kind  of  pave- 
ment, curb  or  gutter,  any  more  than  it  had  authority  to 
assess  the  property  for  the  repair  of  the  street. 

Counsel  for  appellant  also  contend  that  the  ordinance  by 
which  the  city  council  of  Oakland  accepted  the  roadway  of 
San  Pablo  Avenue  excepted  therefrom  the  portion  thereof 
required  by  law  to  be  kept  in  repair  by  a  company  having 
railroad  tracks  thereon;  and  that  this  was  in  direct  contra- 
vention of  the  express  provisions  of  section  20  of  the  Vrooman 
Act.  But  it  was  held  in  the  Jurgens  case  that  that  section 
should  be  read  in  connection  with  section  498  of  the  Civil 
Code,  and  that  the  ordinance  was  not  rendered  invalid  by  the 
inclusion  therein  of  the  exception  pointed  out. 

Counsel  also  contend  that  this  last-mentioned  ordinance  was 
invalid  for  the  further  reason  that  it  did  not,  as  they  claim, 
accept  the  whole  of  the  street  including  the  curbing.  It  is 
true  that  the  ordinance  did  not  specifically  include  curbing; 
but  the  point  was  presented  in  the  Jurgens  case,  and  it  was 
there  held  that  section  20  of  the  Vrooman  Act  was  drawn 
with  an  intention  of  specifying  curbing  as  a  part  of  the  road- 
way, and  that  curbing,  therefore,  for  the  purposes  of  the  act 
is  included  within  the  definition  of  the  term  ** roadway,''  and 
that  acceptance  of  a  roadway  in  compliance  with  that  section 
includes  the  curbing. 

All  these  points  and  some  others  argued  by  counsel  were 
decided  advisedly  by  the  supreme  court  in  the  Jurgens  case; 
and  there  is  nothing  in  the  case  at  bar  which  presents  the 
legal  questions  in  any  different  light  than  that  in  which  they 
appeared  to  the  supreme  court  in  that  case.  Counsel,  how- 
ever, offered  certain  evidence,  the  exclusion  of  which  by  the 
trial  court  is  here  specified  as  error.    For  example,  to  show 
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that  the  street  was  not  in  good  condition  throughout,  as  sec- 
tion 20  of  the  Vrooman  Act  provided  it  must  be  before  it 
could  be  accepted,  counsel  offered  the  mayor's  veto  of  the 
ordinance  of  acceptance,  in  which  that  official  gave  his  reasons 
for  his  veto,  and  from  which  it  appears  that  in  his  opinion 
the  street  as  improved  did  not  come  up  to  that  degree  of 
durability  which  business  streets  should  possess  before  being 
finally  accepted.  Manifestly  the  mayor's  reasons  for  vetoing 
this  ordinance  are  not  evidence  in  this  case  of  the  condition 
of  the  street  at  the  time  when  the  veto  was  presented.  The 
mayor  was  not  on  the  witness-stand;  he  could  not  be  sub- 
jected to  cross-examination  upon  the  veto ;  and  while  the  veto 
itself  as  a  part  of  the  proceedings,  if  material,  could  have 
been  received  in  evidence  without  error,  nevertheless  the 
statements  therein  made  by  the  mayor  as  to  his  reasons  for 
such  action  were  not  evidence  in  this  action  of  the  facts  stated 
in  the  veto.  They  might  be  correct,  and  they  might  be  un- 
true.   They  were  hearsay  in  this  case. 

In  order  to  prove  the  condition  of  San  Pablo  Avenue  at  the 
time  the  improvement  was  ordered  under  the  contract  and 
proceedings  here  involved,  Frank  K.  Mott,  who  was  mayor 
of  the  city  of  Oakland  at  the  time  these  proceedings  were  in- 
stituted, was  called  by  the  plaintiff  and  asked  to  describe  the 
condition  of  San  Pablo  Avenue  at  the  point  of  the  improve- 
ment on  March  31, 1907,  the  date  of  the  adoption  of  the  reso- 
lution of  intention  upon  which  these  proceedings  were  based. 
Counsel  also  in  connection  with  this  evidence  offered  to  show 
the  specific  condition  of  San  Pablo  Avenue  at  that  time, 
namely,  that  the  street  had  been  improved  prior  to  that  time 
with  redwood  curbs  and  macadam  pavement;  that  it  had  not 
been  paved  with  asphalt,  the  kind  of  pavement  contemplated 
by  this  proceeding;  that  no  concrete  curbs  nor  rock  gutters 
had  been  constructed  thereon,  all  for  the  purpose  of  showing 
that  at  the  time  of  the  adoption  of  the  resolution  of  intention 
and  at  the  time  the  contract  was  entered  into  for  this  work, 
the  work  did  not  constitute  repairs  or  improvement  as  con- 
templated by  the  provisions  of  section  20  of  the  Vrooman  Act, 
but  that  it  consisted  of  an  entirely  new  improvement,  with  an 
entirely  different  character  of  curbs,  gutters,  and  pavement 
than  that  which  existed  upon  the  street  at  the  time  the  reso> 
lution  of  intention  was  adopted. 
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As  we  liave  seen,  it  must  be  held  that  because  the  street 
had  been  improved  and  accepted  under  this  section  of  the 
Vrooman  Act  as  it  existed  at  the  time  of  the  initiation  of  this 
proceeding,  the  city  had  no  authority  to  lay  down  at  the  ex- 
pense of  the  property  owners  a  new  street,  any  more  than  it 
had  authority  to  repair  the  old  street  by  patching  it  up. 
The  condition  of  the  street  at  the  time  of  the  adoption  of 
the  resolution  of  intention  was,  therefore,  immaterial  to  the 
jurisdiction  of  the  council  to  order  the  construction  of  a  new 
roadway  thereon. 

In  order  to  show  the  actual  condition  of  San  Pablo  Avenue 
at  the  time  of  the  adoption  of  the  Ordinance  No.  1071,  by 
which  it  was  accepted,  the  plaintiff  called  J.  Boss  Morgan  and 
asked  him  to  describe  the  condition  of  the  avenue  at  that  time. 
Presumably  this  offer,  although  not  specific,  was  for  the  pur- 
pose of  showing  that  the  street  was  either  not  in  good  condi- 
tion throughout,  or  that  some  other  jurisdictional  prerequisite 
to  the  adoption  of  the  accepting  ordinance  was  lacking.  In 
connection  with  this  offer,  and  in  order  to  understand  it,  the 
proceedings  upon  the  examination  of  J.  W.  Tompkins,  an- 
other witness  called  immediately  succeeding  the  sustaining 
by  the  court  of  an  objection  to  the  evidence  offered  by  the 
witness  Morgan,  must  be  taken  into  consideration.  Tompkins 
was  the  city  marshal,  superintendent  of  streets,  and  tax  col- 
lector at  the  time  of  the  acceptance  of  the  street.  He  was 
asked  if  he  knew  the  condition  of  San  Pablo  Avenue  at  the 
point  of  the  improvement  at  the  time  the  accepting  ordinance 
was  adopted.  This  question  was  objected  to,  and  the  court  sus- 
tained the  objection.  Counsel  for  plaintiff  then  offered  the 
same  evidence  which  he  had  sought  to  introduce  by  Mayor 
Mott  and  Mr.  Morgan.  Thereupon  the  following  proceed- 
ings took  place: 

''The  Court:  You  only  asked  two  or  three  questions  of  Mr. 
Morgan. 

"Mr.  White:  I  will  ask  another  one. 

''The  Court:  This  question — ^you  have  simply  fixed  knowl- 
edge.   Now,  go  ahead  from  that.    That  is  all  you  have  fixed. 

"Mr.  "White:  We  offer  to  show  by  this  witness,  in  the  first 
place,  the  condition  of  San  Pablo  Avenue  on  the  4th  of 
February,  1889,  to  the  effect  that  it  had  been  constructed 
with  redwood  curbs,  and  that  it  had  only  been  partially  or 
very  poorly  macadamized  through  a  portion  of  the  roadway. 
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*'The  Court:  In  other  words,  you  want  to  impeach  the  act 
of  the  council  in  accepting  iti 

"Mr.  White:  Not  necessarily  impeach  the  act  of  the  coun- 
cily  but  to  show  that  they  had  no  jurisdiction  in  doing  the 
things  they  attempted  to  do ;  and  also  to  show  that  the  road- 
way was  improved  with  an  entirely  different  kind  and  char- 
acter  of  curb,  gutters,  and  pavement  from  the  kind  of  curb, 
gutters,  and  pavement  that  was  required  under  this  contract 
with  the  Barber  Asphalt  Paving  Company  in  1907.  And  in 
view  of  that  offer  I  now  ask  Mr.  Tompkins  what  was  the 
condition  of  the  roadway  in  San  Pablo  Avenue  between  20th 
and  36th  Streets  on  February  4,  1889 1 

*'Mr.  Smith:  I  object  to  that  as  incompetent,  irrelevant, 
and  immaterial. 

"The  Court:  The  objection  may  be  sustained.  To  which 
ruling  the  plaintiff  then  and  there  excepted. 

"Mr.  Cooper:  The  Court  holds  the  ruling  that  no  evidence 
is  admissible,  no  matter  what  we  offer,  to  show  that  the  city 
council  at  the  time  they  passed  the  ordinance  accepting  San 
Pablo  Avenue,  did  not  have  jurisdiction,  or  that  the  fact  did 
not  exist  which  they  recited  in  the  ordinance  did  exist.  Your 
honor  holds  that  we  cannot  impeach  that  by  parol  testimony  t 
*  "The  Court:  That  is  my  view  of  it,  Judge,  offhand.  You 
cannot  show  that  as  an  impeaching  proposition,  their  act,  so 
far  as  that  is  concerned,  so  far  as  this  case  is  concerned,  was 
binding,  and  it  is  beyond  attack  at  this  late  day  in  a  subs^ 
quent  action,  to  attack  it  by  parol  testimony. 

"Mr.  Cooper:  I  am  not  questioning  your  honor's  view  ex- 
cepting I  want  to  know. 

The  Court:  That  is  my  view  of  it" 

Construing  the  offer  of  evidence  here  in  connection  with  the 
testimony  of  Tompkins  as  the  broadest  offer  which  counsel 
made — and  we  cannot  in  fairness  to  the  trial  judge  and  the 
parties  defendant  in  this  case  otherwise  construe  it — ^the  trial 
court  was  right  in  sustaining  the  objection,  because  under  the 
rule  of  the  Jurgens  case  this  evidence  as  offered  was  not  suffi- 
cient to  "impeach''  the  accepting  ordinance.  All  that  was 
offered  was  to  show  that  the  roadway  was  improved  with  a 
different  kind  of  curb,  gutter,  and  pavement  from  that  con- 
templated in  the  resolution  of  intention  in  this  case.  There 
was  no  specific  thing  in  the  offer  which  would  have  shown  a 
lack  of  jurisdiction  in  the  council  to  pass  the  accepting 
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ordinance,  the  point  at  which  the  evidence  was  aimed.  We 
cannot  broaden  counsel's  offer.  The  trial  court  had  the 
right  to  assume  that  counsel  was  making  his  statement  as  in- 
dusive  and  specific  as  the  facts  of  his  case  justified. 

It  is  not  necessary,  however,  to  go  to  the  extent  of  holding 
that  no  circumstance  could  have  been  shown  by  parol,  if  it 
had  existed,  which  would  have  shown  want  of  jurisdiction  to 
accept  the  street.  It  is  sufficient  that  the  offer  as  made  was 
not  of  facts  which,  if  true,  would  have  done  so.  As  the 
offer  in  the  case  of  the  witnesses  M*ott  and  Morgan  was  quite 
general,  and  as  the  offer  as  to  the  witness  Tompkins  was  so 
closely  connected  with  it  and  to  the  same  point,  we  think  that 
the  trial  court  must  have  assumed  that  the  plaintiff  had  no 
evidence  to  offer  stronger  than  that  sought  from  the  latter 
witness,  and  cannot  be  said  to  have  erred  in  its  ruling  on  this 
point. 

There  is  nothing  in  the  case  of  Bansome-Cminmey  Co.  v. 
Bennett,  177  Cal.  560,  [171  Pac.  304],  at  variance  with  the 
foregoing  views. 

The  remainder  of  the  briefs  and  argument  of  counsel  are 
taken  up  with  objections  made  by  respondent's  attorneys  to 
the  validity  of  the  proceeding  involved  herein;  and  in  view 
of  the  disposition  of  the  other  points  presented  the  decision 
of  those  questions  becomes  unnecessary. 

The  judgment  and  order  are  affirmed, 

Kerrigan,  J.,  and  Zook,  J,,  pro  tern.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  October  23, 1918, 
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[Crim.  No.  444.    Third  Appellate  IMstrict.— Ans^ust  81,  1918.] 

THE  PEOPLE,  Respondent,  v.  FRED  WADEMAN,  Ap- 
pellant. 

CklMINAL  IjAW—BaPB— FlMALS  AGKD  FOURTEEN— BeLIANCI  ON  ONE  Of 

Sevs&al  Aixeoed  Sexual  Acts — Fixing  Date  by  Circumstances. 
Where,  on  the  trial  of  a  charge  of  rape  on  a  female  fourteen  years 
of  age,  alleged  in  the  information  to  have  been  committed  "on  or 
abont"  a  particular  day,  the  district  attorney,  in  his  opening  state- 
ment, mentioned  two  different  days  on  which  sexual  intercourse 
took  place,  and  being  called  on,  by  motion  on  behalf  of  the  defend- 
ant, to  select  the  particular  act  relied  on  and  to  designate  the  day 
and  hour  on  which  it  was  committed,  the  district  attorney  was 
unable  to  state  the  precise  day  of  the  month,  but  fixed  the  date 
by  its  relation  in  point  of  time  to  circumstances  and  events  which 
happened  at  a  time  when  the  defendant  admitted  he  was  present, 
and  after  the  close  of  the  testimony  in  chief  of  the  prosecuting 
witness  had  fixed  the  date  and  time  by  reference  to  the  same  eir- 
eumstances  and  events,  the  motion  to  fix  the  precise  day  and  time 
was  renewed,  the  motion  was  properly  denied. 

Id. — Evidence— Unooeroborated  Testimony  or  FtoSBCunNo  Witness. 
It  is  well  settled  that  a  conviction  may  be  had  upon  the  uncor- 
roborated testimony  of  the  prosecuting  witness,  although  she  may 
have  made  contradictory  statements  as  to  the  person  who  had  com- 
mitted the  criminal  act  and  had  otherwise  made  contradictory  state- 
ments. 

Id. — ^AppEAir— Lack  or  Oorroboratino  Ciroumstancbs — ^Duty  of  Be- 
viewino  Oourt. — ^Where  there  are  no  corroborating  circumstances 
in  cases  of  this  kind,  a  reviewing  court  should  scrutinize  with  dis- 
criminating care  the  testimony  given  by  the  prosecuting  witness. 

Id. — Birth  or  Normal  Child — ^Period  or  Gestation. — ^Where  the  prose- 
cuting witness  had  given  birth  to  a  child  252  days  after  the  time 
fixed  by  the  testimony  as  the  date  of  the  first  sexual  act,  expert 
testimony  to  the  effect  that  the  child  at  its  birth  appeared  to  be  a 
full  nine  months'  child  and  that  the  normal  period  of  gestation  is 
from  270  to  280  days  from  the  date  of  conception  was  not  wholly 
inconsistent  with  the  fact  that  conception  might  have  taken  place 
at  the  time  fixed  by  the  prosecuting  witness  as  the  time  when  she 
had  sexual  intercourse  with  the  defendant. 

Id. — ^Admissibility  or  Prior  or  Subsequent  Lascivious  Acts. — ^It 
being  the  rule  that  prior  and  subsequent  acts  of  sexual  intercourse 
are  admissible  as  showing  an  adulterous  disposition,  any  lascivious 
or  other  acts  of  familiarity  tending  to  awaken  or  promoto  sexual 
desires  are  alike  admissible. 
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iDw— BxMABKS  OF  GouBT— Aqi  OF  PROSECUTING  WITNESS.— It  being  the 
undisputed  faet  that  the  prosecuting  witness  was  fourteen  years  of 
age,  the  defendant  eould  not  have  been  prejudiced  hj  a  remark  of 
the  court  referring  to  her  as  "of  tender  years." 

lb. — ^Befebxnci  to  Pboseoutino  Witness  as  "not  Oveblt  Bbioht.'*^ 
A  remark  of  the  court  that  the  "witness  is  not  overly  bright/'  hav- 
ing been  used  in  connection  with  a  ruling  relaxing  the  rule  some- 
what which  forbids  leading  questions,  was  not  prejudicial, 

Ia. — ^Exclusion  of  Tbstimont — Sexual  Intercourse  With  Others-^ 
Paternity  of  Child. — ^Whether  the  ruling  of  the  trial  court  was 
right  or  wrong  in  excluding  questions  of  the  district  attorney  to 
the  prosecuting  vritness,  as  to  whether  she  had  ever  had  sexual 
intercourse  with  anyone  else  than  the  defendant,  and  as  to  who  was 
the  father  of  her  child,  the  defendant  was  not  prejudiced  by  the 
eonrt's  ruling,  since  it  did  not,  as  claimed  by  the  defendant,  pre- 
clude him  from  making  proof  that  some  other  person  was  the 
father  and  was  not  so  intended,  the  trial  court  having  merely  held 
that  it  was  not  a  part  of  plaintiff's  case  and  not  at  that  point 
admissible,  and  the  defendant  made  no  offer  during  the  trial  to 
•how  that  any  person  other  than  the  defendant  was  the  father  of  the 
ehild. 

In.— Instructions  to  Just— Evidengb  —  Specifio  Qoabge.  —  There 
having  been  no  evidence  of  sexual  intercourse  except  upon  two 
oceasions  in  May,  within  five  days  of  each  other,  the  trial  court 
did  not  err  in  instructing  the  jury:  "That  while  the  crime  is  al- 
lied to  have  occurred  on  or  about  the  twentieth  day  of  May,  1917, 
it  is  not  necessary  that  the  prosecution  prove  that  the  crime  was  ae- 
tnally  committed  by  the  defendant  precisely  on  the  twentieth  day 
of  May,  1917.  It  is  sufficient  to  sustain  the  charge  if  you  be  con- 
vinced, from  the  evidence  in  the  case,  that  the  crime  alleged  was 
committed  at  any  time  within  three  years  immediately  preceding 
the  filing  of  the  information,  which  filing  was  had  and  done  on  the 
twenty-seventh  day  of  December,  1917,"  since  the  jury  having  been 
also  very  clearly  told  by  other  instructions  that  the  act  relied  on 
must  be  and  was  selected  by  the  prosecution,  and  that  the  act  thus 
selected  must  be  established  beyond  a  reasonable  doubt,  or  that 
they  must  acquit  the  defendant,  and  that  evidence  of  other  acts  was 
admissible  only  for  the  specific  purpose  explained  by  the  court, 
they  must  have  understood  that  conviction  must  rest  entirely,  if  at 
an,  upon  evidence  directed  to  the  particular  act  selected  by  the 
prosecution. 

In,— Befusal  of  Requested  Instructions — Influence  of  Presence 
OF  Child  in  Court — ^Disregarding  Excluded  Question  of  District 
Attosnbt  A8  to  Paternitt. — The  child  of  the  prosecuting  witness 
having  been  brought  in  while  the  witness  was  testifying,  and  she 
having  testified  to  the  date  of  its  birth,  and  that  it  was  hersi  and 
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she  having  been  asked  bj  the  distriet  attornej,  ''Who  is  the  father 
of  that  child  f"  and  the  question  having  been  ezdnded  on  the  objee- 
Hon  of  the  defendant's  counsel,  the  eourt  having  seemingly  regarded 
the  matter  as  rebuttal  and  not  admissible  for  the  prosecution  unless 
evidence  was  introduced  to  show  some  man  or  men  other  than  the 
defendant  had  had  sexual  relations  with  the  prosecutrix,  and  no 
evidence  having  been  offered  bj  defendant  having  any  tendency  to 
show  that  some  person  other  than  the  defendant  might  have  been 
or  was  the  child's  father,  the  court  did  not  err  in  declining  to  in- 
struct the  jury  to  disregard  the  question  so  asked  by  the  district 
attorney,  or  in  declining  the  request  of  the  defendant  that  the  court 
instruct  the  Jury  "not  to  be  influenced  or  their  sympathies  capti- 
vated" by  the  presence  of  the  child;  that  the  child  could  be  exhibited 
for  the  sole  purpose  of  proving  the  corpus  delicti,  and  not  to  prove 
that  the  defendant  was  its  father,  since  there  waa  no  circumstance 
connected  with  the  presence  of  the  child  having  any  tendency  to 
show  that  defendant  was  its  father  and  that  the  child  was  there  for 
any  purpose  other  than  to  show  that  it  was  the  child  of  the  prose- 
cutrix. 

Id. — Beoxtal  of  Facts  Contained  in  Intoemation  —  Omission  of 
Statement  of  Venue. — ^Where  the  uncontroverted  testimony  was 
that  the  act  was  committed  in  the  county  where  the  venue  was 
laid,  an  instruetion  which,  in  reciting  the  facts  contained  in  the 
information  necessary  to  sustain  a  conviction,  omitted  a  definite 
statement  of  the  venue  of  the  crime,  but  referred  to  the  sexual 
act  which  must  be  proved  beyond  a  reasonable  doubt  as  the  one 
"selected  by  the  prosecution  at  the  beginning  of  the  trial,"  suffi- 
ciently pointed  to  the  place  where  the  offense  was  committed. 

Id.— AoB  OF  Prosbcdtwx— Application  of  Seotion  264,  Penal  Code. — 
The  Information  having  distinctly  charged  that  the  female  was 
under  the  age  of  sixteen,  and  the  uncontroverted  evidence  showing 
that  she  was  fourteen  years  and  two  months  at  the  time  the  offense 
was  committed,  the  court  did  not  err  in  instructing  the  jury  in 
effect  "that  if  they  should  find  that  the  girl  was  under  the  age  of 
eighteen  years,  they  must  find  that  she  was  of  the  age  stated  in 
the  information,  to  wit,  fourteen  years,**  since,  in  such  case,  sec- 
tion 264  of  the  Penal  Code,  as  amended  in  1913,  has  no  application, 
it  being  only  where  "the  female  is  over  the  age  of  sixteen  years 
and  under  the  age  of  eighteen  years,"  that  the  jury,  under  that  sec- 
tion, is  called  upon  to  "determine  by  their  verdict  whether  the 
punishment  shaU  be  imprisonment  in  the  county  jail  or  in  the  state 
prison." 

Id. — ^Vebdigt  Without  Finding  as  to  Age. — In  such  ease  a  verdict 
finding  the  defendant  "guilty  of  rape  as  charged  in  the  informa- 
tion" was  sufficient  without  being  supported  bj  a  separate  or  other 
finding  as  to  the  age  of  the  proseeatziz. 
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Id. — Appeal  —  Befusal  of  Eequested  Instructions  —  Insufficient 
Statement  of  Error. — An  appellate  eourt  is  not  called  upon  to 
test  the  sufficiency  of  assignments  of  error  claimed  in  the  trial 
eonrt's  refusal  of  requested  instructions,  not  set  out  in  appellant's 
brief,  but  referred  to  onlj  by  number,  with  the  comment  that  the 
instruction  should  have  been  given,  and  a  citation  of  a  case,  with- 
out informing  the  court  why  appellant  belieyes  a  particular  instruc- 
tion is  yiolative  of  some  rule  or  principle  of  law  found  in  a  decided 
ease. 

Id. — Miboondugt  of  Distbict  Attornxt — Dependant's  Neglect  to 
Testify  —  XJnpbbjudicial  Bemasks. — Although  it  is  prejudicial 
error  for  a  district  attorney  to  call  the  attention  of  the  jury  to  the 
taat  that  a  defendant  has  not  testified  in  his  own  behalf,  and  to 
eomment  on  the  fact  as  warranting  the  inference  that  his  silence 
is  evidence  of  guilt,  the  district  attorney  in  the  instant  case  had 
a  right,  in  speaking  of  the  testimony  of  the  prosecuting  witness,  to 
claim  that  it  was  uncontradicted,  and  that  no  witness  had  been 
called  to  impeach  her  testimony,  and  it  cannot  be  said  that  his 
remarks  were  so  far  prejudicial  as  to  justify  a  reversal. 

Id. — ^Motion  fob  New  Trial-^Oonduct  of  Jubob^-Becettino  Evidence 
Out  of  Coubt. — Where  the  affidandts  in  support  of  a  motion  for 
a  new  trial,  on  the  ground  a  juror  had  received  evidence  out  of 
court  by  examining  the  child  of  the  prosecutrix  during  a  recess  of 
the  court,  showed  that  the  juror,  a  woman,  having  gone  into  the 
witness-room  to  inquire  from  a  waiting  witness  as  to  the  address 
of  a  person  she  wished  to  see,  looked  casually  at  the  child,  which 
was  in  the  lap  of  another  woman,  it  cannot  be  said  that  she  "re- 
ceived evidence  out  of  court"  in  the  sense  in  which  the  law  deems 
such  conduct  prejudicial. 

Id. — ^Absaignment  fob  Judgment— Infobiong  Derndant  of  Nature 
OF  Chabge— Pbbsumption  of  Tbuth  of  Bsoobd. — In  the  absence  of 
any  showing  to  the  contrary  other  than  the  mere  silence  of  the 
minutes,  where  the  recitals  in  the  judgment  show  that  the  require- 
ment of  section  1200  of  the  Penal  Code  that  the  defendant  must 
be  informed  of  the  nature  of  the  charge  against  him,  when  he 
appears  for  judgment,  were  complied  with,  it  must  be  presumed 
that  the  judgment  speaks  the  truth. 

Id. — Failubb  to  Infobm  Defendant  of  NatubA  of  Charge — No  Mis- 
carbiage  of  Justice. — Even  if  there  was  a  failure  to  inform  the 
defendant  of  the  nature  of  the  charge  when  he  appeared  for  judg- 
ment, section  4%  of  article  YI  of  the  constitution  covers  the  case, 
since  it  cannot  be  said  that  there  has  been  a  'Miscarriage  of  Jus- 
tice." 

Id. — Ebboneous  Judghent — Modification. — As  there  is  no  iwiwitn^Tn 
punishment  fixed  or  prescribed  for  rape,  that  portion  of  a  judg- 
Bient  on  conviction  of  that  oif ense  which  directs  that  the  defendant 
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be  imprisoned  for  a  period  of  from  one  to  flftj  years  is  erroneous, 
and  the  judgment  will  be  modified  by  striking  sneli  portion  tbere- 
from. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Yolo 
County,  and  from  an  order  denying  a  new  trial  W.  A, 
Anderson,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Theodore  A.  Bell,  Charles  W.  Thomas,  and  B.  B.  McMillan, 
for  Appellant 

U.  S.  Webb,  Attorney-General,  and  J.  Chas.  Jones,  Deputy 
Attorney-General,  for  Respondent. 

CHIPMAN,  P.  J. — Defendant  was  informed  against  by  the 
district  attorney  of  Yolo  County  for  the  crime  of  rape.  He 
was  found  guilty  and  thereupon  moved  for  a  new  trial,  which 
was  denied,  and  the  court  sentenced  him  to  imprisonment 
in  the  state  prison  at  San  Quentin.  The  appeal  is  from  the 
judgment  and  the  order  denying  the  motion  for  a  new  triaL 

1.  When  the  information  was  filed  it  charged  that  the  crime 
was  committed  within  one  year  prior  thereto,  upon  one 
Augusta  Schwall,  a  female  child  of  the  age  of  fourteen  years. 
Upon  demurrer  to  the  information  the  court  permitted  the  dis- 
trict attorney  to  amend  the  information  by  alleging  that  the 
crime  was  committed  "on  or  about  the  twentieth  day  of  May, 
1917/'  and  striking  out  the  words  **  within  one  year  prior 
thereto.''  In  his  opening  statement  the  district  attorney  men- 
tioned two  different  days  on  which  the  criminal  act  was  done, 
the  second  being  a  few  days  after  the  first  Defendant's  at- 
torney thereupon  demanded  that  the  district  attorney  desig- 
nate the  day  of  the  month  and  hour  of  the  day  specifically  upon 
which  he  relied.  The  district  attorney  replied:  "The  burden 
is  upon  us  to  elect  one  particular  act  of  sexual  intercourse 
here,  so  we  elect  the  first  act,  the  act  which  I  have  stated  oc- 
curred the  day  that  Wademan  was  there  assisting  her  brother, 
Joe,  haul  hay,  while  Augusta  Schwall 's  father  was  over  at 
Wademan 's  house  pumping  water  and  while  the  brother,  Joe 
Schwall,  went  over  there  to  hitch  up  Wademan 's  horse  and 
feed  the  hogs.  .  .  .  The  Court:  Of  course,  if  they  can  state  the 
date  it  should  be  stated,  but  in  the  absence  or  inability  to  state 
the  date,  then  it  could  only  be  stated  by  circumstances,  as  I 
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understand  it.  Mr.  McMillan  (defendant's  attorney) :  Do  we 
understand  that  he  can  state  that  he  relies  upon  a  circum- 
stance occurring  in  the  month  of  May — as  broad  as  that! 
Mr.  McDonald :  I  have  confined  it  to  the  noon  hour  upon  the 
day  that  they  were  hauling  hay  and  described  that  so  the 
defendant  could  not  be  prosecuted  and  convicted  of  the 
same  crime.  I  can't  state  the  precise  day.  Mr.  McMillan: 
It  is  alleged  in  the  information  that  this  act  was  committed 
on  or  about  the  twentieth  day  of  May.  Mr.  McDonald: 
It  was  some  time  in  that  neighborhood  but  I  could  not 
say  that  was  the  day.  Mr.  McMillan:  How  closet  Mr.  Mc- 
Donald: I  don't  know."  Defendant's  attorney  suggested 
that  he  might  be  desirous  of  proving  an  alibi  in  the  case. 
"Such  a  situation  confronting  us,  we  would  be  entitled  to 
have  before  us  the  exact  day,  the  exact  hour  of  this  circum- 
stance that  the  prosecution  relies  upon."  The  district  at- 
torney stated  that  at  the  preliminary  hearing  the  prosecuting 
witness  connected  the  act  in  point  of  time  with  reference  to  a 
picnic  which  was  shown  to  have  been  held  at  Nicolaus  on 
May  27th,  and  that  her  recollection  was  that  the  second  act 
was  about  three  days  before  that  and  the  first  act  about  three 
days  before  the  second.  **She  could  not  swear  to  the  precise 
day  at  the  preliminary  and  she  has  never  been  able  to  state 
it  since,  and  I  have  described  the  act  as  near  as  I  could,  so 
he  knows  the  occasion,  and  I  don't  see  what  more  could  be 
asked.  .  .  .  The  Court:  Of  course,  with  what  there  is  before 
the  court,  the  court  can  do  nothing  but  deny  the  motion.  It 
might  be  that  the  court  could  cure  the  situation  subsequently 
if  evidence  would  show  to  the  court  that  this  matter  could  be 
more  clearly  defined,  and  if  it  can  be  I  will  again  insist  upon 
the  district  attorney  more  clearly  defining  it.  As  the  matter 
stands  now  I  have  nothing  before  me  upon  which  I  could 
act."  Defendant  renewed  the  motion  at  the  close  of  the  testi- 
mony in  chief  of  the  prosecuting  witness.  "Mr.  McDonald :  I 
think  the  testimony  shows  conclusively  that  I  cannot  name 
the  date.  I  have  described  the  date  to  the  best  of  my  ability. 
The  Court:  Yes,  I  think  the  evidence  has  not  revealed  to  the 
court  any  more  than  the  court  had  at  the  outset  as  to  the 
date  and  the  statement  made  by  the  counsel  is  that  it  is  as 
near  as  he  can  tie  to  the  date.    The  motion  is  denied." 

The  evidence  established  with  certainty   the   date   of  the 
picnic  referred  to  as  May   27th.    The   prosecuting  witness 
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fixed  the  date  as  the  24th  or  25th  of  April  when  she  was  last 
"unwell"  prior  to  her  alleged  sexual  intercourse  with  defend- 
ant; the  particular  circumstances  and  events  immediately 
surrounding  the  act,  the  hour,  defendant's  presence  at  the 
[  Schwall  home  on  the  occasion,  were  described;  defendant's 
admission  that  he  was  there  at  the  particular  time  when  the 
act  was  alleged  to  have  been  committed  under  the  circum-' 
stances  as  described  by  the  district  attorney ;  all  this  appeared 
and  that  on  no  other  occasion  did  the  same  or  similar  condi-| 
tions  surround  the  parties.  It  might  seem  strange  that> 
neither  her  father  nor  her  brother  could  remember  or  fix  the 
date  of  these  happenings  more  definitely  than  they  did — 
that  is,  prior  to  the  picnic  a  few  days  and  while  defendant' 
was  working  for  them  in  haying  time,  but  they  testified  that 
they  could  not  designate  the  exact  day  of  the  month.  Their 
pay-roll,  if  they  had  one,  would  show  that  defendant  worked 
for  them  certain  days,  but  would  not  necessarily  make  note| 
of  any  fact  connecting  the  particular  circumstances  testified 
to  with  any  particular  date.  That  the  prosecutrix  failed  to 
remember  the  date  is  not  surprising.  The  evidence  showed 
that  she  offered  no  resistance  and  yielded  without  reluctance; 
that  she  did  not  mention  the  affair  until  her  pregnancy  made 
concealment  of  her  condition  impossible.  Considering  all 
the  circumstances  and  that  defendant  admitted  being  alone 
with  her  in  the  house,  under  the  circumstances  described, 
which  at  no  other  time  is  it  pretended  again  occurred,  we  find 
ourselves  compelled  to  hold  that  the  time  and  place  were  fixed 
with  sufficient  certainty,  or  to  hold  that  this  particular  char-; 
acter  of  crime  cannot  be  made  out  unless  the  day  and  hour 
are  selected  and  definitely  shown  by  direct  evidence.  We 
cannot  subject  the  trial  courts  to  so  rigid  and  infiexible  a  rule 
as  is  contended  for  by  defendant  Furthermore,  inasmuch 
as  he  admitted  being  present  on  the  only  occasion  when  all 
these  circumstances  concurred,  an  aiibi,  obviously,  could  not 
avail  him.  His  situation  would  have  been  no  more  favorable 
to  him  and  no  different  had  the  day  been  fixed  and  he  had 
admitted  being  there  on  that  day.  We  must  hold  that  the 
motion  was  properly  denied. 

2.  And  this  brings  us  to  the  only  ground  for  reversal  open 
to  him,  aside  from  certain  further  alleged  errors  of  law  later 
to  be  noticed,  namely,  that  the  evidence  was  insuflScient  to 
justify  the  verdict.    This  contention  is  based  upon  the  alleged 
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inherent  improbability  of  the  testimony  of  the  prosecuting) 
witness.  Her  testimony  was  that  she  was  at  the  time  doing 
the  housework  of  her  home;  her  mother  was  dead  and  her 
sister,  a  year  younger  than  herself,  was  away ;  her  father  was 
at  defendant's  place,  about  half  a  mile  distant;  her  brother, 
Joe,  was  working  in  the  hayfield  with  defendant,  helping  him ; 
one  of  the  young  children  was  at  school  and  the  other  was 
with  its  father.  At  noon  her  brother,  Joe,  and  defendant 
came  to  the  house ;  Joe  had  occasion  to  go  back  to  the  field, 
which  he  did  on  his  bicycle ;  that  the  witness  was  on  the  back 
porch  near  an  opening  to  the  cellar  and  defendant  attempted 
to  have  sexual  intercourse  with  her  there,  but  for  reasons  he 
explained  and  because  Joe  was  liable  to  return  any  moment, 
which  in  fact  he  did  in  a  few  minutes,  defendant  desisted; 
that  while  at  dinner  defendant  complained  of  having  a  head- 
ache and  spoke  of  some  chores  to  be  done  at  his  home  and 
that  he  had  promised  to  go  over  and  hitch  his  horse  to  a 
buggy  for  his  wife;  that  Joe  told  him  to  lie  down  on  the 
couch  and  he  would  take  his  wheel  and  run  over  and  do  his 
chores  and  hitch  up  the  horses ;  that  defendant  lay  down  on 
the  couch  and  Joe  went  to  defendant's  house  and  witness  took 
a  story-book,  went  into  the  room  where  defendant  was  lying 
and  commenced  reading.  She  testified  that  defendant  said: 
'*  *Is  there  a  bed  in  the  next  room!'  and  I  said,  *No,'  and  he 
looked  and  there  was  and  he  said:  'Won't  you  go  in  and  lie 
down  on  the  bed!'  and  I  said:  'No,  I  have  to  finish  reading 
this  book.'  Ho  says,  'You  have  got  time  to  finish  that  some 
other  time.'  So  we  lied  down  on  the  bed  and  he  opened  his 
trousers  and  lifted  up  my  dress  and  he  asked  me  if  I  liked 
to  do  this  and  I  says  I  didn't  know,  and  he  says,  'Well,  you 
ought  to  know;  you  might  as  well  say  yes.'  "  The  witness 
then  stated  that  defendant  had  sexual  intercourse  with  her. 
She  testified  to  acts  of  improper  familiarity  with  her  before 
this  time  and  afterward,  and  that  two  or  three  days  later  he 
had  sexual  intercourse  with  her  again  on  the  sleeping  porch 
of  the  house  under  circumstances  described  by  her  and  while 
her  little  brother  aged  eight  and  little  sister  aged  four  were 
playing  in  the  dooryard.  She  testified  that  on  this  occasion 
defendant  came  to  the  house  unexpectedly  and  found  her 
alone;  that  he  accomplished  his  object  and  "tiptoed  across 
the  porch"  and  quietly  slipped  away  without  the  children 
seeing  him. 
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As  to  the  circumstances  surrotinding  the  first  act  there  was 
corroboration,  but  as  to  defendant's  connection  with  the  act 
itself  there  was  no  corroboration.  The  witness  was  delivered 
of  a  child  on  January  27,  1918,  which  established  the  fact 
that  some  person  had  sexual  intercourse  with  the  prosecutrix 
but  did  not  tend  to  prove  that  defendant  was  the  father  of 
the  child.  It  is  now  urged  that  the  story  told  by  the  prosecut- 
ing witness  is  inherently  improbable;  that  she  first  explained 
her  condition  by  stating  that  two  hunters  came  along  and  one 
of  them  forced  her  to  submit  to  his  embraces,  but  it  appeared 
that  at  the  time  she  made  this  statement  she  finally,  under 
some  pressure,  said  that  defendant  was  the  cause  of  her  situa- 
tion; and,  particularly,  it  is  urged  that  the  child  appeared  to 
bo  a  full  nine  months'  child,  as  testified  by  Dr.  Fairchild,  the 
physician  who  officiated  at  the  accouchment,  and  hence  de- 
fendant could  not  be  the  father,  since  the  testimony  did  not 
fix  the  first  act  at  an  earlier  date  than  about  May  20th,  or 
252  days  before  the  birth  of  the  child,  whereas  the  birth  of 
a  normal  child  usually  occurs  after  from  270  to  280  days 
from  the  date  of  conception,  and  that  the  evidence  was 
that  this  child  was  normal  in  all  respects.  The  defendant 
did  not  testify  in  his  own  behalf. 

It  is  well  settled  by  the  decisions  of  the  supreme  and  appel- 
late courts  of  this  state  that  a  conviction  may  be  had  upon 
the  uncorroborated  testimony  of  the  prosecuting  witness  al- 
though she  may  have  made  contradictory  statements  as  to  the 
person  who  had  committed  the  criminal  act  and  had  other- 
wise made  contradictory  statements.  Where  there  are  no 
corroborating  circumstances,  in  cases  of  this  kind,  the  review- 
ing court  should  scrutinize  with  discriminating  care  the  testi- 
mony given  by  the  prosecuting  witness.  The  defendant  may 
be  so  placed  as  to  be  at  the  mercy  of  the  prosecutrix  and  may 
have  no  means  of  disproving  her  testimony  except  by  convin- 
cing the  jury  that  she  has  committed  downright  perjury — ^a 
last  resort  not  easy  of  accomplishment.  Our  supreme  court, 
in  some  of  the  earlier  cases,  cited  by  appellant,  has  ordered 
reversals  on  the  ground  that  the  testimony  of  the  prosecuting 
witness  on  its  face  convinced  the  court  that  the  jury  in  believ- 
ing it  must  have  been  governed  by  passion  and  prejudice.  We 
are  unable  to  discover  in  the  testimony  given  in  the  present 
case  by  this  young  girl  improbabilities  inherent  or  otherwise. 
Viewing  carefully  all  the  facts  and  circumstances  as  narrated 
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by  her,  as  we  have  done,  we  can  find  no  motive  for  falsely 
accusing  defendant;  the  two  families  were  close  neighbors  and 
frequently  interchanged  visits  and  were  on  the  most  friendly 
terms;  this  girl  was  not  shown  to  have  had  intimate  or 
dubious  relations  with  any  young  men.  So  far  as  appears, 
she  was  a  simple,  unsophisticated  girl  of  fourteen  years  (the 
court  spoke  of  her  as  '*of  tender  years  and  not  overly 
bright")*  ^^0  apparently  did  not  comprehend  the  conse- 
quences or  full  meaning  of  the  act  to  which  she  seems  will- 
ingly to  have  consented.  The  friendly  relations  existing  be- 
tween these  families  should  have  restrained  defendant  from 
bringing  this  shame  and  disgrace  upon  this  young  girl.  So 
far  from  the  story  related  by  Augusta  Schwall  being  inher- 
ently false,  it  presents  to  our  minds  an  instance,  quite  too 
common,  of  the  power  by  which  some  men's  sexual  passions 
obtain  complete  mastery  of  their  conscience  and  in  seeking 
their  gratification  no  heed  is  given  to  the  consequences  accru- 
ing to  their  victims. 

The  expert  testimony  as  to  the  normal  period  of  gestation 
was  not  such  as  conclusively  showed  that  the  birth  date  of  the 
prosecutrix'  child  was  wholly  inconsistent  with  the  fact  that 
conception  may  have  taken  place  at  the  time  fixed  by  the 
child's  mother  as  the  time  when  she  had  sexual  intercourse 
with  defendant.  The  testimony  was  sufficient  to  leave  with 
the  jury  the  determination  of  the  fact  involved  in  the  point 
made  by  defendant.  We  think  the  verdict  had  sufficient  sup- 
port. 

3.  Error  is  claimed  in  permitting  evidence  to  be  introduced 
of  familiarity  **not  actually  amounting  to  acts  of  sexual  in- 
tercourse," defendant  contending  that  any  acts  short  of  this 
are  inadmissible.  Defendant  relies  upon  People  v.  Castro, 
133  Cal.  12,  [65  Pac.  13],  citing  People  v.  Soto,  11  Cal.  App. 
431,  [105  Pac.  420],  to  the  effect  that  no  case  has  extended 
the  rule  in  the  Castro  case.  The  district  attorney  cited 
People  V.  Roller,  142  Cal.  623,  [76  Pac  500].  The  view  of 
the  question  taken  by  the  learned  trial  judge  was  that  it  being 
conceded  that  prior  and  subsequent  acts  of  sexual  intercourse 
were  admissible  as  showing  an  adulterous  disposition,  any 
lascivious  or  other  acts  of  familiarity  tending  to  awaken  or 
promote  sexual  desires  were  alike  admissible.  Logically,  this 
seems  to  be  sound  reasoning. 
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4.  It  is  claimed  that  the  court  erred  in  making  statements 
as  to  the  age  of  the  prosecutrix  and  in  declaring  that  it  would 
make  no  difference  if  half  a  dozen  men  had  had  illicit  inter- 
course with  her.  During  the  course  of  a  colloquy  in  which 
the  court,  the  district  attorney,  and  defendant's  attorney  took 
part,  the  court  incidentally  referred  to  the  prosecutrix  as  of 
tender  years ;  and  in  connection  with  the  evidence  relating  to 
iSxing  the  date  of  the  act  of  sexual  intercourse  the  court  re- 
marked that  *'the  witness  is  not  overly  bright."  The  undis- 
puted fact  was  that  the  prosecutrix  was  fourteen  years  of 
age.  That  the  court  referred  to  her  as  of  "tender  years'* 
could  not  have  prejudiced  defendant's  case.  The  remark 
that  "the  witness  is  not  overly  bright"  was  made  in  connec- 
tion with  a  ruling  as  to  relaxing  the  rule  somewhat  which 
forbids  leading  questions.  In  the  connection  used  we  do  not 
think  the  remark  was  prejudicial. 

Furthermore,  the  court  immediately  directed  the  jury  to 
pay  no  attention  to  the  remarks  and,  in  its  charge,  instructed 
the  jury  that  they  were  "not  to  consider  in  any  manner  any 
remark  made  by  either  counsel  or  by  the  court,  concerning 
the  admissibility  of  testimony  or  the  striking  out  of  testimony 
improperly  admitted." 

The  objection  made  by  the  defendant  to  the  questions  put 
to  the  prosecutrix:  "Did  you  ever  have  an  act  of  sexual  in- 
tercourse with  anyone  else  than  Fred  Wademan!"  and  "Who 
is  the  father  of  that  child!"  was  sustained  by  the  court.  De- 
fendant seems  to  assume  that  this  ruling  precluded  him  from 
making  proof  that  some  other  person  was  the  father.  He 
made  no  such  offer  during  the  trial.  The  ruling  was  not  so 
intended  and  had  no  such  effect.  The  court  held  that  it  was 
not  a  part  of  plaintiff's  case  and  was  not  at  that  point  ad- 
missible. Whether  right  or  wrong  in  the  ruling  defendant 
was  not  prejudiced  by  it. 

5.  A  reversal  is  demanded  because  of  error  in  giving  peo- 
ple's instruction  No.  8,  as  follows:  "You  are  instructed  that 
while  the  crime  is  alleged,  in  the  information,  to  have  oc- 
curred on  or  about  the  twentieth  day  of  May,  1917,  it  is  not 
necessary  that  the  prosecution  prove  that  the  crime  was 
actually  committed  by  the  defendant  precisely  on  the 
twentieth  day  of  May,  1917.  It  is  suflScient  to  sustain  the 
charpre  if  you  be  convinced  beyond  a  reasonable  doubt,  from 
the  evidence  in  the  case,  that  the  crime  alleged  was  committed 
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at  any  time  within  three  years  immediately  preceding  the 
filing  of  the  information,  which  filing  was  had  and  done  on 
the  twenty-seventh  day  of  December,  1917." 

It  is  contended  that  in  every  substantial  part  of  this  in- 
struction it  is  similar  to  the  one  considered  as  error  in  People 
V.  Elgar,  S6  Cal.  App.  114,  [171  Pac.  697],  and  which  was 
held  not  to  be  cured  by  a  subsequent  instruction.  In  the 
Elgar  case  there  were  two  acts  of  rape  committed,  one  about 
May  6  and  the  other  about  May  14,  1917.  The  district  at- 
torney selected  the  fii*st  act  as  the  one  relied  on  for  a  convic- 
tion. After  giving  the  instruction  substantially  as  in  the 
present  case,  that  it  is  sufiScient  to  show  that  the  crime  was 
committed  at  any  time  within  three  years  immediately  pre- 
ceding the  filing  of  the  information,  the  court  gave  an  in- 
struction to  the  jury  that  '*If  you  believe  .  .  .  that  the  said 
Jim  Elgar,  on  or  about  the  sixth  day  of  May  1917,  .  .  . 
did  willf  uly  .  .  .  have  and  accomplish  an  act  of  sexual  inter- 
course with  and  upon  the  person  of  one  Clementina  Elgar, 
you  should  find  him  guilty  as  charged  in  the  information." 
The  court  held  on  appeal  that  this  latter  instruction  did  not 
obviate  the  injury  done  by  the  other  instruction. 

It  is  very  plain  that  if  the  rule  requiring  the  people  to 
select  the  day  has  any  virtue  or  force  this  instruction  No.  8, 
standing  alone,  would  seem  to  be  in  conflict  with  and  is  in 
violation  of  this  rule. 

The  attorney-general  does  not  defend  the  instruction.  His 
claim  is  that  instruction  No.  9  must  be  read  with  No.  8  and 
when  so  read  '4t  is  apparent  that  the  instruction  No.  8  is  not 
improper  in  the  case,  but  only  has  the  effect  of  showing 
that  the  offense  of  rape  stands  alive  and  subject  to  prosecu- 
tion for  a  period  of  three  years  after  the  date  of  the  alleged 
act." 

Instruction  No.  9  is  as  follows:  "You  are  instructed  that  in 
the  charge  of  rape,  other  acts  of  sexual  intercourse  between 
the  accused  and  the  female  whom  he  is  accused  of  having , 
raped  occurring  both  before  and  after  the  principal  act  J 
charged  may  be  introduced  in  evidence  as  tending  to  sustain 
the  act  of  sexual  intercourse  charged,  that  is,  the  particular 
act  upon  which  the  defendant  is  being  tried.  In  other  words, 
acts  of  sexual  intercourse  between  the  parties  may  be  shown 
by  the  prosecution  to  prove  that  the  parties  are  lewdly  in- 
clined and  that  the  barriers  of  modesty  have  been  broken 
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down  with  reference  to  each  other  but  not  primarily  to  prove 
habitual  or  continuous  criminality  or  other  offenses. 

''But  where  several  acts  of  sexual  intercourse  are  claimed, 
by  the  prosecution,  to  have  occurred  between  the  defendant 
and  a  particular  girl  under  the  age  of  consent,  the  prosecu- 
tion is  required  at  the  commencement  of  the  trial,  to  select 
some  one  partic^ilar  act  of  sexual  intercourse  upon  which  it 
relies  to  make  good  the  allegation  of  the  information* 

''In  the  case  before  us  the  prosecution  has  selected  one 
particular  act  of  sexual  intercourse  which  it  claims  occurred 
between  the  defendant  and  Augusta  Schwall.  This  one  par- 
ticular act  is  designated  and  described  by  the  prosecution  to 
be  the  first  act  of  sexual  intercourse  which  it  is  alleged  was 
actually  accomplished  by  the  defendant  with  Augusta 
Schwall.  It  is  f  ui-ther  described  by  the  prosecution  to  be  the 
act  which  it  is  alleged  was  committed  during  the  noon  hour  at 
the  home  of  Augusta  Schwall,  at  the  time  her  father  was 
alleged  to  have  been  at  the  home  of  the  defendant  for  the 
purpose  of  pumping  water  with  a  gasoline  engine  and  while 
her  brother  Joe  Schwall  went  to  the  home  of  the  defendant 
during  said  noon  hour  for  the  purpose  of  hitching  up  the  de- 
fendant's horse  and  attending  to  his  hogs. 

"Such  being  the  case,  before  you  can  find  the  defendant 
guilty  you  must  find  that  he  accomplished  an  act  of  sexual 
intercourse  with  Augusta  Schwall  on  the  particular  occasion 
which  the  prosecution  has  selected.  If  you  find  that  other 
acts  of  sexual  intercourse  or  other  lewd  acts  were  committed 
by  the  defendant  with  Augusta  SchwaU  you  may  consider 
them  for  the  purpose  of  determining  whether  or  not  he  com- 
mitted the  particular  act  of  sexual  intercourse  with  Augusta 
Schwall  which  the  prosecution  has  selected.  But  you  can 
consider  such  acts  for  no  other  purpose." 

The  attorney-general  says:  "A  consideration  of  the  last 
twenty  lines  of  said  instruction  No.  9  will  show  that  a  verdict 
of  guilty  could  only  be  had  by  the  jury  by  reference  to  the 
offense  charged  (made  specific  by  election  stated)  'on  the  par- 
ticular occasion  which  the  prosecution  has  selected.'  " 

There  wsa  no  evidence  of  sexual  intercourse  except  upon 
the  two  occasions  in  May,  the  acts  being  within  five  days  of  \ 

each  other.    The  jury  were  very  clearly  told  that   the   act  ( 

relied  on  must  be  and  was  selected  by  the  prosecution,  and  ' 

that  the  act  thus  selected  must  be  established  to  their  satisf  ac- 
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tion  beyond  a  reasonable  doubt  or  they  must  acquit  the  de- 
fendant, and  that  evidence  of  other  acts  was  admissible  only 
for  the  specific  purpose  explained  by  the  court.  When  con- 
sidered together,  as  they  should  be  and  doubtless  were  by  the 
jury,  no  person  of  ordinary  intelligence  could  fail  to  under- 
stand that  conviction  must  rest  entirely,  if  at  all,  upon 
evidence  directed  to  the  particular  act  selected  by  the  pros- 
ecution. We  cannot  doubt  that  the  jury  so  understood  the 
instructions. 

6.  Error  of  the  court  is  assigned  for  refusing  to  give  an  in- 
struction to  the  jury  not  to  be  influenced  by  the  presence  of 
the  child,  citing  People  v.  Stanley,  33  Cal.  App.  624,  629, 
[166  Pac.  596] ;  and  in  declining  to  instruct  the  jury  to  dis- 
regard the  question  asked  of  the  prosecutrix  by  the  district 
attorney:  "Who  is  the  father  of  that  child f'  (Citing 
People  V.  Soto,  11  Cal.  App.  436,  [105  Pac.  420].) 

It  appeared  that  while  the  prosecutrix  was  on  the  witness- 
stand  her  baby  was  brought  into  court  from  an  adjoining 
room.  She  testified  that  it  was  her  child  and  was  bom  on 
January  27,  1918.  In  the  course  of  the  examination  the  dis- 
trict attorney  put  to  her  the  question:  **Who  is  the  father  of 
that  child  f  Defendant  objected  to  the  question  and  also 
asked  the  court  to  instruct  the  jury  to  disregard  the  question 
as  misconduct  of  the  district  attorney  in  asking  it.  The  court 
seems  to  have  regarded  the  matter  as  rebuttal  and  not  open 
to  the  prosecution  unless  evidence  was  introduced  tending  to 
show  that  some  man  or  men  other  than  defendant  had  had 
sexual  relations  with  the  prosecutrix ;  that  should  the  evidence 
make  it  admissible  for  the  prosecution  to  put  the  question,  it 
would  be  allowed.  The  request  made  by  defendant  for  an  in- 
struction to  the  jury  at  that  time  included  a  request  that  the 
jury  be  instructed  "not  to  be  influenced  or  their  sympathies 
captivated"  by  the  presence  of  the  child;  that  the  child  could 
be  exhibited  for  the  sole  purpose  of  proving  the  corpus  delicti 
and  not  to  prove  that  the  defendant  was  its  father.  The 
court  refused  the  request,  stating  that  some  of  the  matters 
he  was  willing  to  instruct  upon  as  requested,  but  that  others 
of  them  would  be  error.  There  was  no  circumstance  con- 
nected with  the  presence  of  the  child  having  any  tendency  to 
show  that  defendant  was  its  father  and  that  the  child  was 
there  for  any  purpose  other  than  to  show  that  it  was  the  child 
of  the  prosecutrix.    There  was  no  evidence  in  the  case  offered 
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by  defendant  that  had  any  tendency  to  show  that  some  per- 
son other  than  defendant  might  have  been  or  was  the  child 's 
father.  We  do  not  think  its  presence  in  court  alone  made  it 
necessary  for  the  court  to  instruct  the  jury  as  to  the  limit  to 
which  inferences  might  be  indulged  from  such  presence. 

7.  Error  is  assigned  in  giving  for  the  plaintiff  instruction 
No.  11,  reading  as  follows:  "You  are  instructed  that  if  you 
find  from  the  evidence  in  this  case  beyond  a  reasonable  doubt 
that  the  defendant,  Fred  Wademan,  committed  the  act  of 
sexual  intercourse  with  the  said  Augusta  Schwall,  on  the  oc- 
casion selected  by  the  prosecution  at  the  beginning  of  the 
trial,  and  you  further  find  that  said  act  of  sexual  intercourse 
was  committed  within  three  years  prior  to  the  filing  of  the  in- 
formation and  that  the  said  Augusta  Schwall  was  a  female 
person  under  the  age  of  eighteen  years  at  the  time  the  act 
was  committed,  and  you  further  find  that  the  said  Augusta 
Schwall  was  not  the  wife  of  the  said  Fred  Wademan  at  the 
time  the  act  was  committed,  then  you  must  find  the  defend- 
ant guilty  of  the  crime  of  rape  as  charged  in  the  informa- 
tion.'* 

The  first  error  pointed  out  is  that  the  instruction  omits  a 
definite  statement  of  the  venue  of  the  crime  and  that  when  the 
court  undertakes  to  recite  the  facts  contained  in  the  informa- 
tion it  must  include  every  element  necessary  to  sustain  a  con- 
viction.  The  uncontroverted  testimony  was  that  the  act  was 
committed  in  Yolo  County,  and  while  it  may  be  true  that  the 
jury  were  at  liberty  to  find  this  testimony  to  be  untrue,  we 
think  the  instruction  by  its  reference  to  the  act  as  selected  by 
the  prosecution  suflSciently  pointed  to  the  place  where  the 
offense  was  committed. 

The  point  most  seriously  urged  is  that  the  court  instructed 
the  jury  in  effect  "that  ijf  they  should  find  that  the  girl  was 
under  the  age  of  eighteen  years,  they  must  find  that  she  was 
of  the  age  stated  in  the  information,  to  wit,  fourteen  years,*' 
whereas,  under  section  264  of  the  Penal  Code,  as  amended  in 
1913,  *' juries  are  now  required  not  only  to  find  whether  or 
not  the  prosecutrix  was  under  the  age  of  eighteen  years,  but 
necessarily  they  must  find  whether  or  not  Hhe  female  is  over 
the  age  of  sixteen  years'  ";  that  whenever  the  offense  is 
charged  under  subdivision  1  of  section  261  of  the  Penal  Code, 
there  must  be  a  finding,  which  the  jury  alone  can  makei  as  to 
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whether  or  not  ''the  female  is  over  the  age  of  sixteen  years, 
and  under  the  age  of  eighteen  years." 

The  legislature,  by  the  amendment  of  section  264,  lodged  a 
discretion  with  the  jury  to  determine  whether  the  defendant 
is  guilty  of  a  felony  or  a  misdemeanor  where  in  case  of  rape 
the  female  is  over  the  age  of  sixteen  years  and  under  the  age 
of  eighteen  years.  Such,  however,  being  the  case,  "to  take 
the  question  of  age  away  from  the  jury,"  continues  the  brief, 
"certainly  works  a  very  substantial  injury  to  a  defendant, 
for  it  deprives  him  of  an  independent  finding  of  the  jury 
which  might  subject  him  only  to  a  misdemeanor  punish- 
ment." 

The  uncontradicted  testimony  of  John  Schwall,  father  of 
the  prosecutrix,  Augusta,  and  her  testimony  also,  was  that 
she  was  bom  March  27,  1903,  and  her  age,  therefore,  was 
fourteen  years  and  two  months  at  the  time  the  offense  was 
committed.  The  verdict  of  the  jury  was:  "We,  the  jury  im- 
paneled to  tiy  the  above-entitled  cause,  find  the  defendant 
guilty  of  rape  as  charged  in  the  information." 

If  the  information  had  charged  that  the  rape  was  com- 
mitted upon  a  female  under  the  age  of  eighteen,  not  giving  her 
age,  or  if  it  had  charged  that  she  was  over  the  age  of  sixteen 
years  and  under  the  age  of  eighteen  years,  it  might  be  said  that 
the  information  was  laid  vnder  this  section  and  that  it  was 
thus  made  applicable.  But  where  the  information  distinctly 
charges  that  the  female  was  under  the  age  of  sixteen  and  the 
uncontroverted  evidence  so  established  the  fact  to  be  and  the 
jury  by  their  verdict  found  the  defendant  guilty  as  charged 
in  the  information,  the  amended  section  264  has  no  applica- 
tion. If  in  such  a  case  the  question  of  age  was  controverted 
and  the  evidence  conflicting,  there  would  seem  to  be  some 
force  in  the  contention  that  the  defendant  would  be  entitled 
to  a  finding  by  the  jury  as  to  the  fact  in  order  that  he  might 
enjoy  the  right  to  have  the  jury  determine  whether  he  must 
suffer  as  being  guilty  of  a  misdemeanor  or  the  greater  penalty 
attached  to  a  felony.  As  we  understand  section  264,  it  is 
only  where  "the  female  is  over  the  age  of  sixteen  years  and 
nnder  the  age  of  eighteen  years"  that  the  jury  is  called  upon 
to  "determine  by  their  verdict  whether  the  punishment  shall 
be  imprisonment  in  the  county  jail  or  in  the  state  prison." 

We  think  the  verdict  was  sufficient  without  being  supported 
by  a  separate  or  other  finding  as  to  the  age  of  the  prosecutrix. 
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8.  Error  is  claimed  in  refusing  defendant's  instructions 
Nos.  21,  28,  29,  32,  and  33.  These  instructions  are  not  set  out 
in  appellant's  brief  and  the  only  comment  made  upon  them 
respectively  is:  No.  21  "should  have  been  given,"  citing  a 
case;  ''No.  28  should  have  been  given  under  the  rule  laid 
down  in"  a  case  cited;  **No.  29  was  a  proper  instruction  to 
be  given  as  laid  down  in"  a  case  cited;  "No.  32  should  have 
been  given,"  citing  cases;  "No.  33  was  directly  within  the 
rule  laid  down  in"  case  cited.  We  do  not  think  we  are  called 
upon  to  test  the  sufficiency  of  appellant's  assignments  of 
error  thus  made.  We  are  entitled  to  know  why  he  believes  a 
particular  instruction  is  violative  of  some  rule  or  principle 
of  law  found  in  a  decided  case.  Assuming,  as  we  may  in  the 
absence  of  comment  by  appellant,  that  the  purport  of  these 
instructions  is  correctly  stated  by  the  attorney-general,  there 
would  appear  to  be  no  error  in  refusing  to  give  them. 

9.  Misconduct  of  the  district  attorney  in  his  closing  argu- 
ment to  the  jury  is  assigned  as  error.  One  of  the  instances 
relied  on  is  the  reference  made  by  the  district  attorney  to  the 
generally  well-known  Slaughter  case.  Stating  who  Slaughter 
was  and  that  he  was  found  guilty  of  rape,  the  district 
attorney  said:  "Is  there  any  reason  to  believe  this  man  is  a 
better  man  than  the  Rev.  Madison  Slaughter!"  The  record 
shows  the  objection,  but  appellant  made  no  motion  to  strike 
out  or  request  that  the  remarks  be  disregarded. 

The  only  other  alleged  error  under  this  head  called  to  our 
attention  is  contained  in  the  following  remarks  of  the  district 
attorney:  "Now,  gentlemen  of  the  jury,  I  had  faith  when  I 
took  you  on  the  jury,  I  still  have  faith  in  you,  and  I  think 
there  is  only  one  thing  you  can  do  to  do  justice  in  this  case, 
and  that  is  to  render  a  verdict  of  guilty.  Gentlemen  of  the 
jury,  I  believe  I  am  conscientious  in  saying  it,  I  am  not  saying 
it  because  I  want  to  win  this  case,  because  I  would  not  be 
guilty  of  sending  an  innocent  man  to  prison,  but  as  sure  as 
there  is  a  God  in  Heaven,  that  man  is  guilty.  The  officers  in 
this  case  have  done  all  we  can  do.  The  rest  remains  with 
you.  If  you  want  to  do  justice  in  the  case,  do  justice  by  that 
girl,  do  justice  by  that  child  that  is  brought  into  the  world 
by  the  defendant,  do  justice  by  that  girl's  family  and  do 
justice  to  society  in  general,  there  is  only  one  thing  for  yon 
to  do  and  that  is  to  render  a  verdict  of  guilty  in  this  case, 
notwithstanding  that  man's  position  in   the  community.    I 
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would  not  ask  you  to  do  something  I  would  not  do  myself, 
but  after  I  have  heard  the  evidence  in  the  case,  there  is  only 
one  conclusion  I  have  arrived  at.  If  you  won't  find  this  man 
guilty,  don't  ever  sit  in  a  rape  case,  because  that  is  all  the 
testimony  you  may  get  in  a  case  of  this  kind.  You  will 
never  find  the  crime  committed  with  people  standing  about. 
You  have  got  to  believe  the  story  of  the  girl  in  a  rape  case  or 
you  will  never  render  a  conviction.  The  girl's  testimony  is 
undisputed.  If  her  story  was  contradicted,  you  might  be  in 
doubt,  but  the  defense  has  left  the  story  stand  where  it  is 
unimpeached  and  undisputed,  and  when  you  go  into  the  jury- 
room  to  consider  whether  the  girl  was  telling  the  truth,  ask 
yourself  this  question:  'Is  her  testimony  contradicted  by  a 
single  witness  in  this  casef '  and  I  say  'No.'  Under  those  cir- 
cumstances, gentlemen  of  the  jury,  you  have  got  to  believe 
that  girl,  you  cannot  do  anything  else.  Her  story  is  true,  it 
rings  true,  and  she  is  telling  the  truth.  I  am  not  going  to 
argue  the  case  further.  I  am  going  to  submit  it  to  you  for 
your  judgment.  Gentlemen  of  the  jury,  I  have  all  confidence 
in  you  that  you  will  do  justice  in  this  case  and  render  a  ver- 
dict of  guilty." 

The  point  emphasized  is  that  the  district  attorney  violated 
the  provisions  of  section  1323  of  the  Penal  Code  ''by  indirec- 
tion," citing  People  v.  Morris,  3  Cal.  App.  1,  [84  Pac.  463] ; 
People  V.  Tylar,  36  Cal.  522;  People  v.  McQungiU,  41  Cal. 
429;  People  v.  Sanders,  114  Cal.  216,  [46  Pac.  153].  Re- 
ferring to  the  district  attorney's  remarks,  appellant  says: 
"The  fact  that  he  cunningly  conveyed  this  thought  to  the 
jury,  without  making  a  direct  reference  to  the  defendant's 
omission  to  testify,  should  not  shield  him  from  the  rule  that 
has  been  so  frequently  laid  down." 

We  do  not  lliink  appellant's  attorney  quite  justified  in 
referring  to  the  district  attorney's  remarks  as  cunningly 
intended  to  remind  the  jury  that  the  defendant  had  not 
testified.  But  it  is  with  the  probable  effect  on  the  jury  the 
reference  to  the  matter  was  likely  to  have  which  we  are  to  con- 
sider. The  defendant  is  not  required  to  testify  in  a  criminal 
case  and  the  statute  is  intended  to  prevent  the  prosecuting 
officer  from  taking  advantage  of  the  defendant  by  reason  of 
his  failure  or  refusal  to  testify.  The  reviewing  courts  have 
very  properly  held  it  to  be  prejudicial  error  for  the  district 


Digitized  by 


Google 


134  People  v.  Wadbman.  [38  Cal.  App. 

attorney  to  call  the  attention  of  the  jury  to  the  fact  that  the 
defendant  has  not  testified  in  his  own  behalf  and  to  comment 
on  the  fact  as  warranting  the  inference  that  his  silence  is  evi- 
dence of  guilt.  The  district  attorney  should  not  be  permitted 
by  indirection  to  accomplish  what  the  law  frowns  upon  when 
done  directly.  And  where  his  address  to  the  jury  shows  on  its 
face  that  the  district  attorney  intended  to  invite  attention  to 
the  failure  of  the  defendant  to  take  the  witness-stand  and  deny 
the  charge  and  had  the  apparent  effect  to  emphasize  such 
fact  and  suggest  an  inference  of  guUt,  such  conduct  should 
receive  quick  condemnation.  We  do  not  think,  however,  it  can 
fairly  be  claimed  that  the  district  attorney  intended  to  invite 
attention  to  the  fact  of  defendant's  not  having  testified  or  to 
suggest  any  inference  deducible  from  the  fact.  In  speaking 
of  the  testimony  of  the  prosecutrix  in  the  way  he  did  he  had  a 
right  to  claim  that  it  was  uncontradicted  cmd  that  no  witness 
had  been  called  to  impeach  her  testimony.  The  only  refer- 
ence to  the  matter  came  from  the  following  instruction  given 
at  defendant's  request:  "The  court  instructs  the  jury,  that 
while  the  statute  of  this  state  provides  that  a  person  charged 
with  crime  may  testify  in  his  own  behalf,  he  is  under  no  ob- 
ligation to  do  so,  and  the  statute  expressly  declares  that  his 
neglect  to  testify  shall  not  create  any  presumption  against 
him.  The  jury  should  decide  the  case  with  reference  alone  to 
testimony  actually  introduced  before  them,  and  without  refer- 
ence to  what  might,  or  might  not,  have  been  proved,  if  other 
persons  had  testified.'* 

It  is  impossible  to  withhold  from  the  jury  the  fact  itself. 
The  most  that  can  be  done  for  the  defendant's  protection  is 
to  instruct  the  jury  as  was  done  and  to  restrain  the  district 
attorney  from  using  the  fact  to  defendant's  prejudice.  We 
cannot  say  that  the  remarks  of  the  district  attorney  were  so 
far  prejudicial  as  to  justify  a  reversal. 

10.  Appellant  urges  that  the  court  committed  error  in 
denying  the  motion  for  new  trial,  it  appearing  at  the  hearing 
of  the  motion  that  one  of  the  jurors,  a  woman,  "examined 
the  prosecutrix'  child  during  a  recess  of  the  court,"  thereby 
receiving  evidence  out  of  court. 

It  appeared  from  affidavits  in  support  of  the  motion  that  a 
member  of  the  jury,  Albertina  Graves,  entered  the  witness- 
room  during  the  trial  and  while  the  court  was  at  recess,  where 
affiant  and  other  witnesses  were  congregated;  that  in  the  room 
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was  Mrs.  Metzger,  who  at  the  time  was  holding  the  prose- 
cutrix' baby;  that  the  juror  stopped  near  Mrs.  Metzger  and 
looked  at  the  baby's  face  for  a  short  time  and  passed  on  to 
make  an  unimportant  inquiry  from  another  person  in  the 
room,  and  then  left  the  room. 

Albertina  Graves  made  affidavit  that  she  went  to  this  room 
to  make  inquiry  from  a  Miss  Ogden,  a  waiting  witness,  as  to 
the  address  of  a  person  she  wanted  to  see;  that  she  knew 
Mrs.  Metzger,  but  did  not  know  Miss  Ogden,  and  that  she 
asked  Mrs.  Metzger  to  point  out  Miss  Ogden;  ''that  at  that 
time  the  said  Mrs.  Metzger  had  the  baby  referred  to  in  the 
aforesaid  affidavits  in  her  lap;  that  affiant  is  informed  and 
believes  that  said  baby  was  the  baby  of  Augusta  Schwall ;  that 
said  baby  was  wrapped  up  in  a  blanket;  that  the  face  of  said 
baby  was  exposed ;  that  affiant  did  not  throw  back  the  blanket 
covering  the  said  baby's  face;  that  affiant  did  not  examine  the 
face  of  said  baby  but  only  looked  at  it  casually,  remarking 
to  the  said  Mrs.  Metzger  at  the  time,  'What  a  nice  big  baby  1' 
or  words  to  that  effect;  that  to  the  best  of  affiant's  memory  the 
eyes  of  said  baby  were  closed;  that  the  hair  of  said  baby  and 
the  top  of  its  head  were  covered ;  that  affiant  did  not  look  at 
said  baby  for  a  few  minutes,  but  only  looked  at  it  casually 
for  about  a  half  a  minute;  that  in  looking  at  said  baby  affiant 
did  not  do  so  with  any  purpose  of  ascertaining  or  endeavor- 
ing to  see  whether  said  baby  resembled  the  defendant  in  the 
above-entitled  action  or  for  any  other  purpose  concerned  in 
said  action;  .  .  .  that  affiant  made  no  remark  of  any  kind 
to  the  said  Mrs.  Metzger  or  to  the  said  Miss  Hazel  Ogden 
about  the  features  or  appearance  of  said  baby,  nor  to  any  of 
the  jurors  in  the  case,  nor  did  affiant  make  any  remark  to  any 
of  the  jurors  in  said  case  about  said  baby  prior  to  the  verdict; 
that  affiant  only  looked  at  said  baby  casually  and  not  with  the 
purpose  of  using  it  as  evidence;  that  affiant  rendered  her 
verdict  in  said  case  purely  and  simply  upon  the  evidence  in- 
troduced into  court  and  before  the  aforesaid  court  and  jury 
in  said  action." 

Several  jurymen  deposed  that  no  mention  of  having  seen 
the  baby  was  made  by  the  juiy-woman  Oraves  in  the  jury- 
room.  We  do  not  think  it  can  be  said  that  she  ''received  evi- 
dence out  of  court"  in  the  sense  which  the  law  deems  such 
conduct  prejudiciaL 
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11.  When  the  hour  for  sentencing  the  defendant  arrived 
the  court  inquired  whether  he  had  imything  to  say  why 
sentence  should  not  be  passed.  His  attorney  stated  that  he 
desired  to  move  for  a  new  trial,  and  thereupon  served  and 
jfiled  his  motion  stating  the  grounds.  The  minutes  show  that 
the  proceedings  thenceforward  consisted  of  argument  as  to 
the  time  when  the  motion  would  be  heard  and  other  matters 
pertaining  to  the  motion.  Subsequently,  on  March  6,  1918, 
the  motion  came  up  and  was  denied.  ''The  Court:  There 
is  nothing  further  to  do  but  to  pronounce  the  ordinary  sen- 
tence. You  may  stand  up,  please,  Mr.  Wademan.  It  is  the 
judgment  of  the  court  and  the  sentence  of  the  law  that  you  be 
taken  to  state's  prison  at  San  Quentin,  there  to  be  confined,  or 
to  be  confined  in  such  prison  as  the  prison  directors  shaJl  de- 
cide, and  that  you  shall  there  remain  for  not  less  than  one 
nor  more  than  fifty  years,  which  time  is  to  be  fixed  by  the 
prison  board  according  to  law." 

On  the  same  day  the  judgment  was  entered  and  read  as 
follows: 

"The  district  attorney,  with  the  defendimt  imd  his  counsel, 
Theodore  A.  Bell,  Charles  W.  Thomaa  and  E.  B.  McMillan, 
came  into  court.  The  defendant  was  duly  informed  by  the 
court  of  the  information  filed  against  him  for  the  crime  of 
rape  on  the  27th  day  of  December,  1917,  of  his  arraignment 
and  plea  of  not  guilty  to  the  charge  in  the  information,  of 
bis  trial  by  a  jury  and  the  verdict  of  the  jury  of  guilty  as 
charged  in  the  information,  of  his  motion  for  new  trial  and 
the  order  denying  said  motion. 

''The  defendant  was  then  asked  if  he  had  any  legal  cause 
to  show  why  judgment  should  not  be  pronounced  against 
him.  To  which  he  replied  that  he  had  none.  And  no  suffi' 
cient  cause  being  shown  or  appearing  to  the  court  thereupon 
the  court  renders  its  judgment:  That  whereas  the  said  Fred 
Wademan  has  been  duly  convicted  in  this  court  of  the  crime 
of  rape: 

*'It  is  therefore  ordered,  adjudged  and  decreed,  that  the 
said  Fred  Wademan  be  punished  by  confinement  in  the  state 
prison  of  the  state  of  California,  and  that  the  said  Fred 
Wademan  be  taken  to  the  warden  of  the  state  prison  at  Sau 
Quentin.  The  defendant  was  then  remanded  to  the  custody 
of  the  sheriff  of  the  county  of  Yolo,  to  be  by  him  delivered 
into  the  custody  of  the  warden  of  said  state  prison  at  San 


Digitized  by 


Google 


Aug.  1918.]  People  v.  Wadsman.  137 

Quentin,  state  of  California,  to  be  confined  for  a  period  of 
from  one  (1)  to  fifty  (50)  years." 

For  the  first  time  in  the  proceedings  the  point  is  made  in 
defendant's  brief  on  appeal  that  before  sentence  was  pro- 
nounced he  was  not  informed  of  the  nature  of  the  charge 
against  him,  etc.,  as  required  by  section  1200  of  the  Penal 
Code.  In  People  v.  Walker,  132  Cal.  137,  [64  Pac.  133],  it 
was  held  that  the  provisions  of  this  section  are  mandatory. 
In  that  case  the  defendant  made  a  motion  after  judgment 
that  the  minutes  be  corrected  and  the  judgment  vacated. 
The  bill  of  exceptions  which  the  lower  court  certified  to  be 
correct  showed  that  the  requirements  of  this  section  were 
not  complied  with.  The  motion  was  denied  and  on  appeal 
the  supreme  court  reversed  the  order  and  directed  that  the 
cause  be  remanded  ''with  directions  to  the  superior  court  to 
arraign  the  defendant  for  judgment  and  to  proceed  there- 
upon as  it  may  be  advised.** 

In  the  present  case  no  such  motion  was  made;  the  recitals 
in  the  judgment  show  that  the  requirements  of  the  section 
were  complied  with.  In  the  absence  of  any  showing  to  the 
contrary,  other  than  the  mere  silence  of  the  minutes,  we  must 
presume  that  the  judgment  speaks  the  truth.  {People  v. 
Perez,  87  Cal.  122,  [25  Pac.  262] ;  People  v.  Johnson,  88  Cal. 
171,  [25  Pac.  1116].)  Furthermore,  every  fact  mentioned  in 
the  section  was  known  to  the  defendant  He  was  personally 
present  when  sentence  was  pronounced  and  made  no  objection 
when  called  upon  except  to  move  for  a  new  trial.  We  think 
section  4^^  of  article  VI  of  the  constitution  covers  the  case.  If 
the  cause  were  remanded  there  is  but  one  sentence  under  the 
indeterminate  sentence  statute  which  the  court  could  enter. 
Upon  the  record  we  cannot  say  there  has  been  a  miscarriage 
of  justice.  "When  the  Walker  case  was  decided  section  4^^ 
of  article  VI  was  not  in  existence.  (See  People  v.  Tomsky, 
20  Cal.  App.  672,  [130  Pac.  184].) 

It  is  finally  contended  that  the  sentence  is  void,  under  the 
indeterminate  sentence  law  (Stats.  1917,  p.  665),  ''as  there 
is  no  minimum  punishment  fixed  or  prescribed  for  rape.** 

We  had  this  question  before  us  in  the  case  of  People  ▼. 
Rossi,  37  Cal.  App.  778,  [174  Pac.  916],  and,  upon  the  au- 
thority  of  that  case,  the  portion  of  the  judgment  in  this  case 
which  directs  that  the  defendant  be  imprisoned  for  a  period 
of  from  one  to  fifty  years  is  stricken  from  said  jud^^ent^  andg 
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as  so  modified^  the  judgment  and  order  appealed  from  are 
affirmed. 

Burnett,  J.,  and  Hart,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  October  29^  1918. 


[CSt.  No.  2181.    Second  Appellate  District. — September  8,  1918.] 

STATE  BANK  OP  RAMONA  (a  Corporation),  Appellant, 
V.  P.  G.  CLELLAND  et  al.,  Respondents. 

Chattel  Mobtoage — ^Potential  Existence— Personal  Pbopebtt. — 
The  statute  relating  to  mortgages  of  personal  property  (seetioa 
2955  of  the  Civil  Code)  permits  the  mortgaging  of  personsl  prop- 
erty having  a  potentisl  existence. 

Id.— Mobtgaoeable  Pebsonal  Pbopebtt.— Under  the  last  amendment  of 
section  2955  of  the  Civil  Ck>de  mortgages  maj  be  made  upon  any 
and  all  kinds  of  personal  property  except  certain  things  enome- 
rated. 

Id. — Action  bt  Mobtgaoee  Against  Mobtqagob— Claim  foe  Damages 
POB  Selling  Mobtgaged  Pbopebtt — Findings  fob  Defendant  Sus- 
tained.— ^In  this  action  by  the  mortgagee  against  the  mortgagor, 
in  a  chattel  mortgage,  of  all  the  defendant's  "heeB,  bee  materia] 
and  implements  and  hives  and  produce  of  bees/'  to  recover  with 
incidental  damages  the  value  of  honej  sold,  which  the  plaintiff 
elaimed  was  subject  to  t^e  lien  of  his  mortgage,  a  finding  that  the 
evidence  fails  to  show  that  the  honey  was  mortgaged  by  the  chattel 
mortgage,  and  that  the  plaintiff  was  not  damaged  in  any  sum,  was 
justified,  where  there  was  nothing  in  the  record  to  show  that  the 
honey  sold  had  been  produced  by  the  defendant  from  the  bees  and 
apiary  stock  included  in  the  mortgage. 

Appeal— Ai/tebnative  Method — ^Record — Insottioient  Bbief.— Where 
an  appeal  is  taken  from  a  judgment  under  the  alternative  method, 
and  no  sufficient  transcript  of  the  testimony  is  printed  in  the  briefs 
to  illustrate  the  point  sought  to  be  presented  by  the  appellant,  an 
appellate  tribunal  would  be  justified  in  affirming  the  judgment  for 
that  reason  alone. 

APPEAL  from  a  jndjnnent  of  the  Superior  Court  of  San 
Dici^o  Comity.    W.  A.  Sloane,  Judge. 
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The  facts  are  stated  in  the  opinion  of  the  court 
Bischoff  &  Thompson,  for  Appellant. 
Wirt  Francis,  for  Bespondents. 

JAMES,  J.— This  appeal  is  taken  by  the  plaintiff  from  an 
adverse  judgment  and  is  presented  by  the  alternative  method 
of  appeal. 

Defendant  Clelland  resided  in  the  county  of  San  Diego  and 
was  engaged  in  the  business  of  farming  and  bee-keeping. 
Being  indebted  to  the  plaintiff  bank,  he  executed  a  chattel 
mortgage  covering  a  number  of  animals  and  various  kinds  of 
machinery  and  implements,  including  those  connected  with 
his  business  as  bee-keeper.  Among  the  property  described 
was  the  following:  *' All  my  bees,  bee  material  and  implements 
and  hives  and  produce  of  bees."  In  the  year  1915  a  quantity 
of  honey  in  excess  of  the  value  of  three  hundred  dollars  was 
sold  by  Clelland  to  the  defendant  Produce  Company.  Plain- 
tiff, contending  that  this  honey  was  subject  to  the  lien  of  the 
chattel  mortgage,  brought  this  action  to  recover  the  value  of 
the  honey  and  incidental  damages.  The  trial  judge,  in  de- 
termining the  facts,  made  the  following  finding:  ''That  the 
defendant,  F.  G.  Clelland,  during  the  months  of  June,  July, 
August  and  September,  1915,  sold  to  the  defendant,  Coast 
Produce  Company,  honey  of  the  market  value  of  three  hun- 
dred seventy-four  and  07/100  dollars ;  that  the  evidence  fails 
to  show  that  said  honey  was  honey  previously  mortgaged  by 
the  chattel  mortgage  herein  mentioned,  that  said  sale  was 
without  the  knowledge  and  consent  of  plaintiff,  but  that  said 
plaintiff  was  not  damaged  in  the  sum  of  three  hundred 
seventy-five  dollars,  or  any  other  sum,  or  at  all  by  said  sale, 
..."  Counsel  for  appellant  first  contend  that  by  this  find- 
ing it  was  the  purpose  of  the  court  to  determine  that  honey 
to  be  produced  by  the  mortgagor  after  the  date  of  the  mort- 
gage was  not,  under  the  statute,  included  under  the  lien  of 
the  mortgage.  We  agree  with  the  appellant  that  the  statute 
does  permit  the  mortgaging  of  any  personal  property  which 
may  have  a  potential  existence  at  the  time  of  the  creation  of 
the  mortgage.  {Arques  v.  Wossoti^  51  Cal.  620,  [21  Am.  Rep. 
718] ;  WUkerson  v.  Thorp,  128  Cal.  221,  [60  Pac.  679].)  The 
statute  (Civ.  CodCi  sec.  2955),  formerly  contained  an  enumera- 
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tion  of  vaxious  kinds  of  property  which  might  be  made  the 
subject  of  a  chattel  mortgage,  and  this  list  was  added  to  at 
various  sessions  of  the  legislature.  However,  by  the  last 
amendment  made,  the  terms  of  the  statute  were  entirely 
changed,  and  as  it  now  reads  it  provides  that  mortgages  may 
be  made  upon  growing  crops  and  upon  ''any  and  all  kinds  of 
personal  property,"  except  certain  things  not  necessary  here 
to  be  enumerated.  Passing  the  point  first  presented,  it  will 
be  noted  that  by  the  finding  the  court  determined  that  ''the 
evidence  fails  to  show  that  said  honey  was  honey  previously 
mortgaged" — ^in  other  words,  the  finding  is  that  the  plaintiff 
failed  to  show  that  the  honey  sold  to  the  Produce  Company 
defendant  was  honey  covered  by  the  chattel  mortgage.  In 
the  absence  of  any  showing  to  the  contrary,  we  must  assume 
that  the  evidence  supported  the  finding  of  the  trial  judge. 
Under  the  alternative  method  of  appeal  the  parties  are  re- 
quired to  print  in  their  brief  such  portions  of  the  testimony 
as  they  desire  to  call  attention  to.  We  find  no  sufficient  tran- 
script of  the  testimony  in  the  briefs  to  illustrate  the  point, 
and  for  that  reason  alone  would  be  justified  in  affirming  the 
judgment.  (Barker  Bras,  v.  Joos,  86  Cal.  App.  311,  [171 
Pac.  1085].) 

However,  without  any  obligation  so  to  do,  we  have  examined 
to  some  extent  the  transcript  of  the  testimony  on  file  in  type- 
written form,  and  are  of  the  opinion  that  the  plaintiff  did  not 
sustain  the  burden  of  proof  and  show  that  the  particular 
honey  purchased  by  the  Produce  Company  was  honey  which 
had  been  produced  by  Clelland  from  the  bees  and  apiary  stock 
included  in  the  mortgage.  For  aught  that  is  shown  by  the 
testimony  expressed  in  the  record,  Clelland  may  have  pur- 
chased all  or  a  part  of  the  honey  which  he  sold  to  the  Produce 
Company,  and  if  such  was  the  case  plaintiff  would  have  had 
no  lien  thereon.  The  affidavits  used  on  the  motion  for  a  new 
trial  which  present  evidence  as  to  this  essential  fact  cannot 
be  here  considered  in  aid  of  the  case  as  made  out  at  the  trial 
and  upon  which  the  judgment  of  the  court  was  based. 

The  judgment  appealed  from  is  affirmed. 

Conrey,  P.  J.,  and  Shaw,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  October  31|  1918. 
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[OiT.  No.  1809.    Becond  Appellate  IM8triet.^8eptember  8,  1918.] 

E.  D.  ENQEBBITSEN  et  al.  (a  Copartnerahip,  etc.),  Ap- 
peUanta,  v.  LATIN-AMERICAN  PUBLISHING  CO.  (a 
Copartnership),  et  al.,  Bespondenta. 

AfPXAL — ABSBNCB  of  FiNDINa  ON    MaTEBIAL  ISSUX  —  PBSSUlfPnON. — 

Where,  on  appeal  from  a  Judgment,  error  is  claimed  because  of  the 
absence  of  a  finding  on  a  material  issue,  it  must  affirmativelj  ap- 
pear that  eridence  was  presented  from  which  the  trial  judge  would 
be  required  in  writing  to  determine  that  fact,  and,  in  the  absence 
of  such  a  showing,  it  wiQ  be  presumed  that  there  was  no  such  eyi- 
dence. 
Bailment — ^FftopxaTT  Lett  With  Ouditob  as  Sboubitt — Ezoubk 
roB  Failubb  to  BEuyxB— Dbstbuction  bt  Fibb— Bubden  of 
Pboof. — ^Where,  in  an  action  on  a  promissorj  note,  the  defendant, 
l^  answer  and  cross-complaint,  set  up  a  claim  for  damages  for  the 
failure  of  the  plaintiff  to  deliver  property  left  hj  the  defendant 
and  cross^omplainant  with  the  plaintiif  as  securitj,  under  an  agree- 
ment on  plaintiff's  part  to  ''store  and  keep  the  same  safely  at  its 
own  risk,  except  as  to  conditions  beyond  its  control,"  and  to  deliver 
the  property  to  the  defendant  or  its  order,  and  the  plaintiff  in 
answer  to  this  cross-complaint  set  up  the  destruction  of  the  prop- 
erty by  fire  while  in  its  hands,  and  that  "said  fire  was  caused  by 
matters  and  things  without  and  beyond  the  control  of  cross-defend- 
ants, and  was  wholly  without  any  negligence  or  fault  of  cross- 
defendants,"  the  burden  was  upon  the  plaintiff  to  show  facts  in 
excuse  of  its  refusal  to  deliver  the  property  on  demand. 

APPEAL  from  a  jndgment  of  the  Superior  Conrt  of  Lob 
Angeles  County.    Wm.  D.  Dehy,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Tyrrdl,  Abrahams  &  Brown,  and  Chas.  W.  Fricke,  for 
Appellants. 

miton  K  Young,  for  Respondents.  "^ 

JAMES,  J. — ^Prior  to  September,  1913,  plaintiff  copartner- 
ship contracted  with  defendant  copartnership  to  print  and 
bind  a  certain  lot  of  text-books  for  defendant.  When  the 
work  was  completed  defendant  copartnership  was  unable  to 
pay  the  full  amount  due  to  the  plaintiff  on  the  contract,  and 
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a  supplemental  agreement  ivas  thereupon  entered  into  where- 
under  the  defendant  executed  to  the  plaintiflP  its  promissory 
note  in  the  sum  of  three  hundred  dollars,  and  it  was  agreed 
between  the  parties  that  three  thousand  copies  of  the  book 
then  ready  for  delivery  should  be  held  by  the  plaintiff  as 
security  for  the  payment  of  the  promissory  note.  In  this 
action  plaintiff  sought  to  recover  judgment  on  the  three 
hundred  dollar  promissory  note.  The  defendant,  by  answer 
and  cross-complaint,  pleaded  that  the  three  thousand  books 
had  never  been  delivered  to  it.  Answering  the  cross-com- 
plaint, the  plaintiff  set  up  that  the  three  thousand  books  had 
been  destroyed  by  fire  while  in  its  hands.  Affirmative  judg- 
ment for  the  sum  of  two  hundred  dollars  damages  was  entered 
in  favor  of  the  defendant.  This  appeal  is  taken  from  that 
judgment  and  is  presented  on  the  judgment-roll  alone. 

In  the  supplemental  agreement  hereinbefore  referred  to 
the  plaintiff  agreed  as  to  the  three  thousand  books  held  as 
security  that  it  would  ''store  and  keep  the  same  safely  at  its 
own  risk,  except  as  to  conditions  beyond  its  control,  and  will 
deliver  the  same  to  the  Latin- American  Publishing  Company, 
or  its  order,  ..."  Referring  to  the  destruction  of  the 
books,  the  plaintiff  in  its  answer  to  the  cross-complaint  alleged 
"that  said  fire  was  caused  by  matters  and  things  without 
and  beyond  the  control  of  cross-defendants,  and  was  wholly 
without  any  negligence  or  fault  of  cross-defendants."  Touch- 
ing this  issue,  the  court  in  its  findings  of  fact  determined  as 
follows:  "That  while  said  three  thousand  books  were  still  in 
the  possession  of  said  plaintiff  and  being  stored  at  its  own 
risk,  except  as  to  conditions  beyond  its  control,  the  said  books 
were  destroyed  by  fire,  on  the  first  day  of  February,  1914; 
that  said  fire  took  place  at  the  printing-house  of  the  plain- 
tiff and  cross-defendant,  but  that  the  destruction  of  said 
books  by  said  fire  was  not  a  condition  beyond  the  control  of 
said  Standard  Printing  Company."  It  is  argued  on  behalf 
of  appellant  that  this  finding  is  insufficient  to  support  the 
judgment,  first,  because  the  court  neglected  and  omitted  to 
affirmatively  find  upen  the  allegation  contained  in  the  plain- 
tiff's answer  to  defendant's  cross-complaint  wherein  the  plain- 
tiff alleged  that  the  fire  was  caused  without  any  negligence  on 
its  part  The  case  being  presented  on  the  bare  judgment- 
roll,  we  have  no  means  of  knowing  whether  there  was  evidence 
heard  in  the  trial  court  upon  that  question.    It  is  well  settied 
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that  where  error  is  claimed  because  of  the  absence  of  a  finding 
on  a  material  issue,  it  must  afSrmatively  appear  that  evi- 
dence was  presented  from  which  the  trial  judge  would  be 
required  in  writing  to  determine  the  fact.  And  in  the  ab- 
sence of  such  a  showing  it  will  be  presumed  that  there  was  no 
such  evidence.  {Coats  v.  Coats,  160  Cal.  671,  [36  L.  B.  A. 
(N.  S.)  844,  118  Pac.  441] ;  Mohr  v.  N(yrth  Rawhide  Mining 
etc.  Co.,  177  Cal.  264,  [170  Pac.  600].)  But,  argue  counsel 
for  appellant,  it  was  incumbent  on  the  defendant  to  show  not 
only  a  failure  to  deliver  the  books  on  demand,  but  also  that 
Buch  failure  was  not  excusable.  (Citing  Wilson  v.  Southern 
Pacific  B.  B.  Co.,  62  Cal.  164.)  In  the  opinion  in  that  case 
it  is  said  that  a  prima  facie  case  of  negligence  is  made  out 
against  a  warehouseman  who  refuses  to  deliver  property 
stored  with  him  upon  proof  of  demand  and  refusal.  And 
the  opinion  continues:  **But  if  it  appears  that  the  property, 
when  demanded,  was  consumed  by  fire,  the  burden  of  proof 
is  then  on  the  bailor  to  show  that  the  fire  was  the  result  of  the 
negligence  of  the  warehouseman."  In  this  case,  there  being 
an  absence  of  any  showing  as  to  what  the  evidence  was,  and 
therefore  no  showing  of  the  time  when  the  property  was  de- 
stroyed, and  it  appearing  by  the  answer  of  the  plaintiff  to  the 
defendant's  cross-complaint  that  the  former  assumed  the 
burden  of  showing  why  it  refused  to  deliver  the  books,  a 
different  situation  is  presented  from  that  considered  in  the 
Wilson  suit,  supra.  We  have  not  found  it  necessary  to  de- 
termine whether,  under  the  agreement  of  the  plaintiff  to  store 
the  books  at  its  own  risk,  it  assumed  a  larger  responsibility 
than  that  of  using  ordinary  care  in  their  safekeeping.  For 
the  purposes  of  this  decision,  we  have  adopted  the  view  of 
the  appellant  that  if  the  destruction  of  the  books  was  brought 
about  without  any  negligence  on  the  part  of  the  plaintiff,  it 
might  be  excused.  However,  as  already  indicated,  we  are  of 
the  view  that  the  burden  was  upon  the  plaintiff  to  show  facts 
in  excuse  of  its  refusal  to  deliver  the  books  upon  the  demand 
of  the  defendant  Our  duty  being  to  construe  the  findings  of 
the  trial  judge  in  such  a  way  as  will  support  the  judgment, 
we  think,  for  reasons  stated,  that  the  judgment  should  be 
affirmed. 
The  judgment  appealed  from  is  affirmed. 

Conrey,  P.  J.,  and  Shaw,  J.,  concurred. 
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[Ciy.  No.  2679.    Second  Appellate  Distriet^September  8,  1918.] 

J.  L.  GISH  et  al.,  Respondents,  v.  EMILY  HUCKABY. 
Administratrix  etc..  Appellant. 

QuisnNO  TiTLX  —  Defense  of  Adverse  Possession  —  Finding  foi 
Pulintut  Justified  bt  Etidenoe  —  Possession  as  Tenant  not 
Adverse. — In  an  action  to  quiet  title  where  tlie  defense  set  up  was 
adverse  possession  by  the  defendant's  intestate,  a  finding  by  the 
trial  court  that  defendant's  intestate  had  oocnpied  the  land  con- 
tinuously and  that  his  possession  had  been  open  and  notorious,  but 
that  such  possession  had  not  been  adverse  to  plaintiffs'  predecessor, 
was  justified  by  the  evidence,  when  it  appeared  that,  admittedly, 
the  possession  by  defendant's  intestate  of  the  tract  of  land  on 
which  the  adverse  claim  was  based,  was  at  aU  times  in  the  nature 
of  a  tenancy  with  the  consent  of  plaintiffs'  predecessor. 

Id. — Payment  of  Taxes. — Even  assuming  in  such  case  that  the  evi- 
dence did  not  show  that  plaintiffs  and  th^  predecessors  had  paid 
all  taxes  levied  and  assessed  against  the  property,  it  was  essen- 
tial, in  support  of  the  claim  of  title  by  prescription,  that  it  be 
shown  that  all  taxes  levied  and  assessed  against  the  property  had 
been  paid  by  the  adverse  claimant  as  required  by  section  825  of 
the  Code  of  Civil  Procedure. 

I 

APPEAL  from  a  judgment  of  the  Superior  Conrt  of  Inyo 

County.    J.  P.  Wood,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

P.  W.  Forbes,  S.  B.  Vermilyea,  and  S.  L.  Carpenter,  for 
Appellant 

A.  H.  Swallow,  for  Respondents. 

JAMES,  J. — Action  to  quiet  title.  Defendant  appeals 
from  a  judgment  entered  in  favor  of  the  plaintiffs. 

At  about  the  year  1889  plaintiffs'  predecessor  in  interest 
was  the  owner  of  two  parcels  of  land,  one  parcel  being  de- 
scribed as  lots  3,  6,  and  7,  and  the  other  parcel  being  a  cer- 
tain forty  acres  immediately  adjoining  thereto,  a  portion  of 
which  is  involved  in  this  suit.  Plaintiffs'  predecessor  with 
his  family  lived  upon  the  property,  his  dwelling-house  being 
mainly  located  upon  lot  7,  but  a  portion  of  the  house  extended 
over  upon  the  adjacent  forty  acres.    An  inclosed  yard  ex- 
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tended  also  upon  the  forty  acres  immediately  sarrounding, 
as  we  understand  it  to  be,  the  rear  of  the  house.  At  about 
the  year  1894  plaintiffs'  predecessor  moved  from  the  house 
and  took  his  family  away  and  did  not  thereafter  reside  in 
that  vicinity.  A  creditor  of  plaintiffs'  predecessor  obtained 
a  judgment  against  him  and  levied  ui>on  lots  3,  6,  and  7, 
before  mentioned,  which  lots  were  later  sold  under  execution. 
Defendant's  intestate  was  the  purchaser  at  the  execution  sale. 
This  purchaser  was  at  the  time  occupying  the  house  located 
as  we  have  described  it,  and  at  the  time  he  purchased  the 
property  under  the  execution  sale  he  was  aware  of  the  fact 
that  the  house  stood  partly  upon  lot  7  and  partly  upon  the 
adjacent  forty  acres,  title  to  which  latter  remained  undis- 
turbed in  plaintiffs'  predecessor.  There  is  nothing  in  the 
record  presented  which  tends  to  show  that  by  the  execution 
sale  any  property  in  excess  of  lots  3,  6,  and  7  was  pretended 
to  be  sold  to  the  defendant's  intestate.  However,  at  a  later 
date  defendant's  intestate  set  up  a  claim  of  title  to  all  of 
that  portion  of  the  forty  acres  included  within  the  inclosed 
yard  at  the  rear  of  the  house  which  he  was  occupying.  Dur- 
ing the  early  part  of  his  occupancy  of  this  house,  and  con- 
tinuing down  until  after  the  year  1906,  defendant's  intestate 
farmed  portions  of  the  forty  acres  belonging  to  plaintiffs' 
predecessor,  with  the  consent  of  plaintiffs'  predecessor  ex- 
pressed in  communications  by  letter.  In  letters  written  by 
defendant's  intestate  to  plaintiffs'  predecessor,  such  intestate 
referred  to  the  ground  as  the  ranch  of  plaintiffs'  predecessor, 
and  it  is  very  clear  from  the  correspondence  which  is  ex- 
hibited by  the  record  that  the  entire  forty  acres  belonging 
to  plaintiffs'  predecessor  was  included  in  tide  term  "ranch," 
The  trial  judge  found  that  defendant's  intestate  had  occupied 
the  land  continuously  cmd  that  his  possession  had  been  open 
and  notorious,  but  determined  that  such  possession  had  not 
been  adverse  to  plaintiffs'  predecessor.  It  was  further  found 
that  plaintiffs  and  their  predecessor  had  paid  all  taxes  levied 
and  assessed  against  the  property.  It  is  appellant's  conten- 
tion that  the  evidence  does  not  justify  the  finding  of  the  court 
as  to  either  of  these  propositions.  We  cannot  agree  with  this 
contention,  especially  as  to  the  first  question  presented.  Ad- 
mittedly the  possession  by  defendant's  intestate  of  the  forty 
acres  of  land  was  at  all  times  in  the  nature  of  a  tenancy 
with  the  consent  of  plaintiffs'  predecessor.    No  showing  was 
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made  indicating  that  defendant's  intestate  ever  notified  plain- 
tiffs' predecessor  that  he  disclaimed  the  relation  of  landlord 
and  tenant  as  to  the  ground  included  within  the  fence.  The 
only  hint  of  such  a  contention  is  found  in  the  statement  of 
defendant's  intestate  to  the  effect  that  when  at  one  time  plain- 
tiffs' predecessor  wrote  him  suggesting  that  the  house  should 
be  painted,  he  replied  that  he  would  paint  it  when  he  thought 
it  needed  it,  as  he  claimed  it  as  his  own.  As  the  larger  por- 
tion of  the  building  was  located  upon  lot  7,  which  defendant's 
intestate  had  purchased  under  the  execution  sale,  his  notifica- 
tion of  alleged  ownership  to  plaintiffs'  predecessor  was  wholly 
consistent  with  his  occupation  of  the  forty  acres  as  a  tenant 
As  to  the  second  proposition,  assuming  that  the  evidence  did 
not  show  that  plaintiffs  and  their  predecessor  had  paid  all 
taxes  levied  and  assessed  against  the  property,  it  does  not 
appear  that  defendant's  intestate  made  such  payments. 
And  we  think  that  it  was  essential  in  support  of  the  claim  of 
title  by  prescription  that  it  be  shown  that  all  taxes  levied 
and  assessed  against  the  property  had  been  paid  by  the  ad- 
verse claimant,  as  required  by  the  provisions  of  section  325  of 
the  Code  of  Civil  Procedure.  {Reynolds  v.  WiUard,  80  Cal. 
605,  [22  Pac.  262] ;  McOrath  v.  Wallace,  85  Cal.  622,  629,  [24 
Pac.  793].)  The  claim  of  prescriptive  title  made  by  defend- 
ant's intestate  was  not  founded  upon  a  written  instrument^ 
judgment  or  decree. 

The  judgment  appealed  from  is  affirmed. 

Conreyi  P.  J.,  and  Shaw,  J.,  concurred. 


[Civ.   No.   2405.    Tint   Appellate   District.— Septemlser  8,   1918.] 

HENRY  LUGIANI,  Respondent,  v.  LANDAU  ECONOMIC 
SYPHON  CO.  (a  Corporation),  AppeUant 

Plbapino  —  Complaint  —  Nonpayment — DBrBcrivE  Allegation  Cubed 
BY  Answer. — Although  in  an  action  to  recover  the  agreed  price 
of  an  article  an  allegation  in  the  complaint  that  "the  whole  thereof 
is  now  due  and  owing  from  said  defendant  to  said  plaintiif,"  maj 
not,  when  standing  alone,  be  a  sufficient  allegation  of  nonpayment, 
an  answer  specifically  alleging  that  the  amount  of  plaintiff's  de- 
mand had  been  paid  in  full,  supplied  the  defect. 
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Id. — Thsobt  of  Trial— Appeal.— Where  in  sneh  ease  the  action  has 
been  tried  on  the  theory  that  nonpayment  was  an  issue  in  the  case, 
the  defendant  cannot,  on  appeal,  be  heard  to  successfully  question 
the  snfficiency  of  the  allegation  in  the  complaint,  in  that  respect. 

8ALB8 — ^PSIGB    or    AUTOMOBILK — ^LlABILITT    OP    CORPORATION — EVIDENCE. 

Where,  on  the  trial  of  an  action  against  a  corporation  for  the 
agreed  price  of  an  automobile,  it  appeared  from  the  evidence  that 
although  the  biU  of  sale  was  taken  in  the  individual  name  of  one 
who  was  the  manager  of  the  corporation,  the  machine  was  at  once 
put  into  nae  by  him  in  the  business  of  the  corporation,  and  was  so 
used  for  ten  months  until  it  was  wrecked  in  a  collision,  when  it 
was  repaired  at  the  expense  of  the  corporation,  the  contention  that 
the  evidence  is  insufficient  to  sustain  the  finding  of  the  trial  court 
in  favor  of  the  plaintiff  is  without  merit. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  Bernard  J.  Flood, 
Judge. 

The  facta  aire  stated  in  the  opinion  of  the  court 
Louis  H.  Brownstone,  for  Appellant. 
Devoto,  Richardson  ft  Devoto,  for  Respondent. 

THE  COURT.— This  is  an  appeal  by  the  defendant  from  a 
judgment  in  favor  of  the  plaintifiF  in  an  action  for  the  sum 
of  $450,  the  agreed  price  of  a  certain  automobile. 

With  respect  to  the  appeUant's  contention  that  the  com- 
plaint contains  no  sufScient  allegation  of  nonpayment,  the 
allegation  criticised  is  that  the  amount  claimed  has  been  de- 
manded and  refused,  and  that  ''the  whole  thereof  is  now  due 
and  owing  from  said  defendant  to  said  plaintiff."  Standing 
alone  this  perhaps  is  not  a  sufiScient  allegation  of  nonpayment 
{Ryan  v.  HoUiday,  110  Cal.  337,  [42  Pac.  891]),  but  the  de- 
fendant in  its  answer  supplied  the  defect  in  the  complaint  by 
specifically  alleging  that  the  amount  of  plaintiff's  demand 
had  been  paid  in  full.  Aside  from  this,  however,  the  case 
was  tried  upon  the  theory  that  such  nonpayment  was  an  issue 
in  the  case.  For  these  reasons  the  defendant  cannot  now  be 
heard  to  successfully  question  the  sufficiency  of  the  aUega- 
tion  of  nonpayment  (Schtvmd  v.  Hall,  129  CaL  40,  43,  [61 
Pac.  578].) 
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On  the  question  of  the  sufHciency  of  the  evidence  to  sustain 
the  findings  of  the  trial  court,  it  is  sufficient  to  say  that  we 
have  carefully  read  the  record,  and  find  appellant's  conten- 
tion in  this  regard  to  be  without  merit.  It  is  true  that  the 
bill  of  sale  of  the  automobile  was  taken  in  the  name  of  one 
Udall.  Still  he  was  the  manager  of  the  defendant  corpora- 
tion, and  the  automobile  was  at  once  put  into  use  by  Udall  in 
the  business  of  the  defendant,  and  was  so  used  for  ten  months 
and  until  it  was  wrecked  in  a  collision.  Repairs  thereto  at 
the  instance  of  UdaU  were  charged  to  and  paid  by  the  de- 
fendant. Much  of  the  testimony  introduced  on  behalf  of  the 
defendant  failed,  for  obvious  reasons,  to  commend  itself  to  the 
favorable  consideration  of  the  court,  and  was  of  a  character 
which  tended  in  effect  to  support  the  plaintiff's  case. 

The  judgment  is  affirmed. 


[dv.  No.  2571.    Second  Appellate  Distriet.— September  5,  1918.] 

EMMA  V.  MATHEWS  et  al.,  Plainti£fa  and  Appellants; 
FREDERICK  JANTZEN,  Plaintiff  and  Respondent,  v. 
PRANK  0.  WILSON  et  al.,  Defendants  and  Respondents. 

MoRTOAoi — Action  for  Fobeclosubb — Fraud  bt  Agent  op  Mortqaqix. 
In  an  action  bj  the  assignees  to  foreclose  a  mortgage,  where  it 
appeared  that  the  original  owner  of  the  property  had  conveyed  it 
through  one  who  acted  as  a  dummy  for  her  agent  to  another  who, 
by  means  of  fraud  practiced  by  the  agent  for  such  owner,  was 
induced  to  give  his  note  secured  by  a  mortgage,  one-half  interest 
in  which  note  and  mortgage  went  to  the  original  owner  of  the  land, 
and  the  other  half  interest  to  the  agent's  dummy  through  whom 
she  had  conveyed  it,  that  after  she  had  assigned  her  half  interest 
in  the  note  and  mortgage  for  a  valuable  consideration  and  it  bad 
passed  by  mesne  assignments  to  the  plaintiffs,  the  mortgagor  hay- 
ing discovered  and  notified  her  of  the  fraud,  she  repudiated  the 
aet  of  her  agent  and  agreed  with  the  mortgagor  that  the  whole 
transaction  should  be  rescinded,  and  in  order  to  effeet  such  reseis^ 
sion,  the  mortgagor,  at  her  request,  conveyed  the  land  to  a  trustee 
nominated  by  her,  the  conveyance  being  in  express  terms  made  sub- 
ject to  the  mortgage,  and  she  at  the  same  time  causing  the  other 
half  interest  in  the  note  and  mortgage  to  be  assigned  to  the  sanns 
trustee,  thus  eaikceling  that  interest  by  merging  it  in  the  feSi  ths 
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trial  eourt  erred  In  its  flndinge  and  jud^ent  in  favor  of  the 
original  owner,  since  aa  to  the  plaintiffs  who  were  innocent  parties, 
she,  through  her  agent,  most  be  deemed  to  hare  received  the  benefits 
of  the  transaction  and  muet  bear  the  burden. 
lb. — LiABiUTT  OP  Principal.— Sven,  conceding  in  sneh  case  that  the 
interest  in  the  note  and  mortgage  acquired  by  the  plaintiff  was 
not  the  interest  assigned  by  the  original  owner  of  the  land,  but 
the  interest  which  originally  Tested  in  the  dummy  of  the  owner's 
agent,  nevertheless  such  owner  was,  as  to  the  plaintiffs,  in  the 
same  position  precisely  as  though  she  had  made  the  note  to  the 
plaintiffs,  and  executed  the  mortgage  securing  the  same,  since  she 
must  be  deemed  to  have  received  through  her  agent  the  benefits 
of  the  transaction,  and  must  bear  the  burden  on  the  principle  that 
no  one  can  take  advantage  of  his  own  wrong,  and  that  where  one  of 
two  innocent  persons  must  suffer  by  the  act  of  a  third,  he  by  whose 
negligence  it  happened,  must  be  the  sufferer. 

In. — ^NON-NEQOTUBLB  INSTBUMXNT — DePXNSI  07  FftAIH)— DmCIENOT  07 

Judgment. — ^Where  the  promissory  note  in  such  case  was  secured 
by  mortgage,  and  the  mortgage  contained  a  clause  under  which  the 
maturity  thereof  might  be  accelerated,  the  note  was  non-negotiable, 
and  hence,  notwithstanding  the  sale  and  transfer  thereof  before 
maturity,  it  was  subject  to  the  defense  based  upon  the  fraud  prac- 
ticed upon  the  maker  (the  mortgagor)  in  procuring  it,  and  the 
trial  court,  therefore,  properly  refused  to  render  n  judgment  for 
deficiency  against  him. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  trial. 
Leslie  R.  Hewitt,  Judge. 

The  f  aets  are  stated  in  the  opinion  of  the  court 

C.  F.  Holland,  for  Plaintiffs  and  Appellants. 

Avery  ft  French  and  W.  A«  Martin,  for  Defendants  and 
Bespondenta. 

Charles  Thompson,  for  Plaintiff  and  Besx>ondent 

SHAW,  J. — ^Li  this  action  plaintiffs  sought  a  decree  fore- 
closing a  mortgage  made  and  executed  by  Frank  O.  Wilson  to 
secure  the  i>ayment  of  a  promissory  note  in  the  sum  of  ten 
thousand  dollars  given  by  him  to  Maud  T.  Taylor  and  Minna 
Jantzen. 
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Judgment  went  far  defendants;  whereupon  plaintifb 
moved  for  a  new  trial ,  wMcli  the  court  denied,  and  they  ap- 
peal from  such  order. 

Stripped  of  surplusage  and  matter  which  can  have  no  bear- 
ing upon  the  merits  of  the  case,  the  complicated  record  dis- 
closes the  following  facts  which,  in  considering  the  appeal, 
we  deem  pertinent  to  the  controversy: 

On  May  5, 1909,  Mrs.  Taylor,  since  deceased,  and  for  whom, 
as  defendant,  Ndle  Bromley,  her  administratrix,  has  been 
substituted,  was  the  owner  of  the  land  thereafter  made  the 
subject  of  the  mortgage,  and  desiring  to  sell  or  exchange  it, 
she  appointed  Christian  Jantzen  as  agent  to  negotiate  such 
sale  or  exchange,  and  at  his  request  conveyed  the  land  to  his 
wife,  Minna  Jantzen,  as  trustee.  Thereupon  Christian  Jant- 
zen effected  an  exchange  of  the  property  with  Frank  O.  Wil- 
son, to  whom  he  caused  it  to  be  conveyed  by  Minna  Jantzen, 
and  as  a  part  of  the  consideration  therefor  said  Wilson  exe- 
cuted his  note  to  Maud  T.  Taylor  and  Minna  Jantzen  for  the 
sum  of  ten  thousand  dollars  and  as  security  for  the  payment 
thereof  executed  the  mortgage  in  question  covering  the  land 
conveyed  to  him  by  Minna  Jantzen.  In  consummating  the 
transaction  Christian  Jantzen  was  guilty  of  fraud  and  deceit 
practiced  upon  Wilson,  as  a  result  of  which  the  latter  was 
thereby  induced  to  execute  the  note  and  mortgage.  Upon 
discovering  that  he  had  been  defrauded  he,  in  May,  1911,  noti- 
fied Mrs.  Taylor  of  such  fact  and  she  repudiated  the  acts  of 
Christian  Jantzen.  Thereupon  it  was  agreed  by  Mrs.  Taylor 
and  Wilson  that  the  transaction  should  be  rescinded.  In 
order  to  effect  such  rescission  Wilson,  at  Mrs.  Taylor's  re- 
quest, conveyed  the  land  to  Thomas  Ball  in  trust  for  her,  and 
at  the  same  time  she  caused  Minna  Jantzen 's  one-half  interest 
in  the  note  and  mortgage  to  be  assigned  to  Ball,  the  effect 
of  which  was  to  cancel  such  interest  in  the  mortgage  by 
merging  the  same  in  the  fee.  Prior  to  the  rescission,  how- 
ever, to  wit,  on  October  31,  1910,  as  found  by  the  court,  Mrs. 
Taylor  assigned  her  one-half  interest  in  the  note  and  mort^ 
gage  to  one  George  Jude,  from  whom,  by  mesne  transfers  and 
assignments,  these  plaintiffs,  in  consideration  of  two  thousand 
five  hundred  dollars  paid  therefor,  acquired  it  As  to  this 
last  transaction,  it  appears  from  the  findings  that  Mrs.  Tay- 
lor, before  learning  of  the  fraud  and  deceit  practiced  by 
Jantzen  as  her  agent  upon  Wilson  in  negotiating  the  ex- 
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change,  agreed,  in  consideration  of  five  thousand  dollars,  to 
sell  her  interest  in  the  note  to  Christian  Jantzen,  or  Jude  as 
his  assignee,  five  hundred  dollars  of  which  sum  was  to  be 
paid  within  thirty  days,  upon  the  making  of  which  payment 
an  assignment  placed  in  escrow  was  to  be  delivered  to  Jude, 
and  the  balance  of  four  thousand  five  hundred  dollars  was  to 
be  paid  by  Jantzen  when  his  profits  from  certain  properly 
should  enable  him  to  liquidate  the  same.  The  conveyance  of 
the  land  l^  Wilson  to  Ball  was  in  express  terms  made  sub- 
ject to  the  mortgage,  the  existence  of  which  was  thus  recog- 
nized. 

Briefly  stated,  it  appears  that  Mrs.  Taylor,  through  her 
trustee,  conveyed  the  land  to  Wilson  who,  by  means  of  fraud 
practiced  by  Jantzen,  the  grantor's  agent,  was  induced  to 
give  his  note  secured  by  a  mortgage  upon  the  land  for  ten 
thousand  dollars,  a  one-half  interest  in  which  note  was  owned 
by  Mrs.  Taylor;  that  after  Mrs.  Taylor  had  for  a  valuable 
consideration  sold  and  transferred  her  interest  in  the  note 
and  mortgage,  the  fraud  was  discovered  and  it  was  agreed 
by  Mrs.  Taylor  and  Wilson  that  the  transaction  should  be 
rescinded,  to  effect  which  Wilson  reconveyed  the  land,  sub- 
ject to  the  existing  mortgage  given  to  secure  the  note,  ono- 
half  of  which  Mrs.  Taylor  had  theretofore,  by  mesne  assign- 
ments, transferred  to  plaintiffs. 

Conceding,  as  claimed  by  respondents,  that  the  interest  in 
the  note  acquired  by  plaintiffs  was  not  the  interest  assigned 
by  Mrs.  Taylor  to  Jude,  but  that  originally  vested  in  Minna 
Jantzen  as  a  dummy  for  Christian  Jantzen  and  who,  through- 
out the  entire  transaction,  acted  in  bad  faith  with  all  parties 
concerned,  we  must  nevertheless  hold  that  as  to  plaintiffs  Mrs. 
Taylor's  position  was  precisely  the  same  as  though  she  had 
made  the  note  to  the  former  and  executed  the  mortgage  secur- 
ing the  same.  She,  through  Jantzen  as  her  agent,  must  be 
deemed  to  have  received  the  benefits  of  the  transaction  and 
her  estate  must  bear  the  burden.  (Civ.  Code,  sec  3521.) 
Under  the  circumstances,  to  hold  otherwise  would  not  only  be 
a  monstrous  doctrine,  but  would  violate  fundamental  maxims 
of  justice,  among  which  are:  ''No  one  can  take  advantage  of 
his  own  wrong.*'  (Civ.  Code,  sec.  3517.)  And  ''Where  one 
of  two  innocent  persons  (as  plaintifb  are  conceded  to  be) 
must  suffer  by  the  act  of  a  third,  he,  by  whose  negligence  it 
happened^  must  be  the  sufferer."    (Civ.  Code,  sec,  3543.)    As- 
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suming  as  true  all  that  respondents  claim  as  to  the  wrongs 
committed  by  Jantzen,  both  as  to  Mrs.  Taylor  and  others,  it 
was  due  solely  to  her  acts  that  he  was  clothed  with  the  i>oweni 
nnder  which  he  acted.  As  to  Mrs.  Taylor's  administratrix, 
Nelle  Bromley,  and  defendant  Ball,  her  trustee,  the  order 
must  be  reversed. 

Not  so,  however,  as  to  defendant  Wilson,  against  whom,  as 
maker  of  the  note,  a  deficiency  judgment  is  asked.  As  we 
have  seen,  Wilson  was  induced  to  make  the  note  by  means  of 
fraud.  It  contained  a  clause  under  which  the  maturity 
thereof  might  be  accelerated,  which  fact  and  the  fact  that  it 
was  secured  by  mortgage  rendered  it  non-negotiable  (Smiley 
v.  Watson,  23  Cal.  App.  409,  [138  Pac.  867] ;  Meyer  v.  Weber, 
133  Cal.  681,  [65  Pac.  1110] ,  Briggs  v.  Crawford,  162  Cal, 
129,  [121  Pac.  381]),  and  hence,  notwithstanding  the  sale 
and  transfer  thereof  before  maturity,  it  was  subject  to  the 
defense  based  upon  the  fraud  and  deceit  practiced  upon  Wil* 
son  in  procuring  it. 

As  to  defendant  Wilson,  the  order  appealed  from  is  af- 
firmed ;  as  to  the  other  defendants,  the  same  is  reversed. 

Conrey,  P.  J.|  and  James,  J.,  concurred. 


[CSv.   No.   2096.    Pinrt   Appellate   District.— September   6,   1918.] 

PACIFIC   COAST   CASUALTY   COMPANY   (a   Corpora- 
tion).  Appellant,  v.  T.  B.  DAVIS,  Jr.,  Respondent 

PUBUO  CONTBAOT — BOND — INDEMNIFICATION  OF  SUKBTT  BY    CONTRAOTOE 

— Aotion  by  Subety. — ^Where  a  contractor  to  whom  ft  contract  for 
the  erection  of  a  municipal  building  for  a  citj  was  awarded,  applied 
for,  and  obtained  from,  the  plaintiff,  be  Buretj,  a  bond  conditioned 
for  the  payment  of  the  claims  of  all  persons  furnishing  materials 
or  performing  labor,  if  the  contractors  should  fail  to  pay  the  same, 
and  in  the  written  application  far  such  bond  agreed  to  indemnify 
the  plaintiff  against  all  loss,  costs,  etc.,  which  plaintiff  might  sus- 
tain by  reason  of  having  executed  the  bond,  and  the  plaintiff,  after 
the  completion  of  the  contract  paid  claims  for  labor  and  materials, 
in  excess  of  the  money  due  and  collected  from  the  city,  together 
with  costs  and  expenses,  the  plaintiff  was  entitled  to  recover  from 
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the  eontraeton,  on  its  express  promise  contained  in  its  application 
for  the  bond,  the  amount  so  paid  bj  the  plaintiff. 
Id. — C0N8IDEBATION  FOE  INDEMNITT. — ^Evon  if  it  be  conceded  in  snch 
ease,  that  the  plaintiff  surety  could  not  have  been  compelled  to 
make  the  payments  which  it  made,  its  claim  against  the  contractors 
as  indemnitors  finds  full  support  in  section  1605  of  the  Ciyil  Code, 
which  provides  "...  any  prejudice  suffered,  or  agreed  to  be  suf- 
fered, by  such  person  [the  plaintiff]  other  than  such  as  he  is  at 
the  time  of  consent  lawfully  bound  to  suffer,  as  an  inducement  to 
the  promisor  [the  defendants],  is  a  good  consideration  for  a 
promise." 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    E.  P.  Shortall,  Judge. 

The  facts  are  stated  in  the  opinion  of  tiie  court 

Myrick  &  Deering  and  James  Walter  Scott,  for  Appellant 

James  H.  Boyer,  for  Respondent 

STURTBVANT,  J.,  pro  *etn.— This  is  an  action  to  recover 
on  an  express  contract  for  the  payment  of  money.  The  lower 
court  ordered  judgment  in  favor  of  the  defendants,  the  plain- 
tiff appealed  therefrom,  and  has  brought  up  the  evidence  in  a 
bill  of  exceptions.  The  board  of  works  of  the  city  and  county 
of  San  Francisco  awarded  to  the  defendants  a  contract  to 
build  a  municipal  building ;  the  defendants  presented  to  the 
plaintiff  a  written  application  for  two  indemnity  bonds,  one, 
in  the  sum  of  four  thousand  dollars,  for  the  faithful  per- 
formance of  the  contract;  and  one,  in  the  sum  of  six  thousand 
seven  hundred  dollars,  running  to  all  persons  furnishing  ma- 
terials or  performing  labor,  and  which  was  conditioned  for  the 
payment  of  claims  of  such  persons  if  the  contractors  should 
fail  to  pay  the  same.  In  said  written  application  the  defend- 
ants agreed,  if  the  plaintiff  would  execute  said  bonds,  that  the 
defendants  would  indemnify  the  plaintiff  against  all  loss, 
costs,  damages,  liabilities,  etc.,  which  the  plaintiff  might  sus- 
tain by  reason  of  its  having  executed  said  bonds;  the  plaintiff 
executed  and  delivered  said  bonds.  When  the  contract  was 
completed,  the  claims  outstanding  for  materials  and  labor 
amounted  to  $6,728.44;  and  the  money  due  from  the  city 
amounted  to  $5,354.45 ;  the  latter  sum  was  collected  from  the 
city  and  the  deficiency,  $1,328.33,  together  with  certain  costs 
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and  expenses,  was  paid  by  the  plaintiff.  The  validity  of  either 
bond  was  never  questioned  prior  to  said  payments,  and  the 
defendants  stood  by  and  saw  the  money  paid  and  at  no  time 
attempted  to  stop  payment. 

The  plaintiff  has  sued  on  the  express  promise  contained  in 
said  written  application.  The  defendants  attempt  to  sustain 
their  position  by  citing  the  case  of  Loop  LwnJber  Co.  v.  Van 
Loben  Sels,  173  Cal.  228,  [159  Pac.  600],  and  contend  that  the 
bond  was  without  consideration  and  void.  That  case  was  an 
action  by  a  third  party  to  enforce  a  claim  on  a  bond  similar  to 
the  six  thousand  seven  hundred  dollar  bond  above  mentioned, 
but  the  action  was  while  the  promise  remained  wholly  execu- 
tory. This  action  is  brought  to  recover  on  a  contract  which 
has  been  wholly  executed  by  the  plaintiff  and  rests  on  a  differ- 
ent principle.  It  may  be  conceded,  without  deciding,  that  the 
plaintiff  could  not  have  been  compelled  to  make  payments 
which  it  made;  but,  having  made  the  payments,  its  claim  finds 
full  support  in  section  1605  of  the  Civil  Code,  which  provides: 
"...  any  prejudice  suffered  or  agreed  to  be  suffered  by  such 
person  [the  plaintiff]  other  than  such  as  he  is  at  the  time  of 
consent  lawfully  bound  to  suffer,  as  an  inducement  to  the 
promisor  (the  defendants)  is  a  good  consideration  for  a 
promise."  (See,  also,  Knock  v.  Haizlip,  163  Cal.  146,  153, 
[124  Pac.  998],  and  Bacon  v.  Grosse,  165  Cal.  481,  490,  [132 
Pac.  1027].) 

Let  us  make  the  situation  still  clearer:  A  and  B  are  convers- 
ing ;  C  approaches  and  asks  for  a  contribution  for  charity ;  A 
asks  B  to  pay  C  one  hundred  dollars  and  states  that  he  will 
repay  B ;  thereupon  B  pays  one  hundred  dollars  to  C  as  re- 
quested by  A.  No  one,  we  think,  would  question  the  liability 
of  A  to  B. 

It  follows  that  the  judgment  should  be  reversed,  and  it  is 
80  ordered. 

Lennon,  P.  J.,  and  Beasly,  J.,  pro  tern.,  concurred. 
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[GiT.   No.   2419.    First  Appellate  Distriet— September  7,   1918.] 

D.  SAMUELS  REALTY  COMPANY  (a  Corporation), 
Appellant,  v.  PRANK  NUNAN  et  al.,  Respondents. 

Lease  —  Action  on  Guaranty  —  Surrender  and  Acceptance  as  De- 
fense— Evidence — ApPEAL-^Where  in  an  action  on  a  written  guar- 
anty of  a  lease,  the  defendants  pleaded  a  sarrender  of  the  lease 
by  the  lessees  and  acceptance  of  the  premises  bj  the  landlord,  and 
the  trial  court  made  findings  sustaining  the  defense,  while  the  evi- 
dence was  such  that  reasonable  minds  maj  differ  as  to  whether 
ft  surrender  was  intended,  an  appellate  tribunal  is  not  entitled  to 
interfere. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  Frank  J.  Murasky, 
Judge. 

The  f  aets  are  stated  in  the  opinion  of  the  court 

Charles  W.  Slack,  for  Appellant. 

Garret  W.  McEnemey,  for  Respondents. 

STURTEVANT,  J.,  pro  *em.— This  is  an  action  on  a  writ- 
ten guaranty  executed  to  secure  the  performance  of  the  terms 
of  a  written  lease.  The  defendants  had  judgment  in  the  trial 
court.  The  plaintiff  moved  for  a  new  trial,  the  motion  was 
denied,  and  from  the  order  denying  said  motion  the  plaintiff 
appealed  and  has  brought  up  the  evidence  in  a  bill  of  excep- 
tions. 

If  there  was  a  surrender  of  the  lease  by  the  original  lessees 
and  an  acceptance  of  the  premises  by  the  landlord,  it  is  con- 
ceded that  the  judgment  should  be  affirmed.  The  defendants 
in  their  answer  pleaded  a  surrender  and  acceptance,  and  the 
trial  court  made  findings  sustaining  the  defense.  The  ques- 
tion, 85  presented  to  this  court,  is  solely  as  to  whether  such 
findings  are  sustained  by  the  evidence.  It  is  not  contended 
that  there  is  any  direct  evidence  in  the  record  on  this  issue; 
but  the  defendants  contend  that  the  record  contains  evidence 
from  which  the  only  fair  inference  to  be  drawn  is  the  infer- 
ence that  a  surrender  took  place.  They  further  contend  that 
the  function  of  determining  what  inferences  might  be  drawn 
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from  the  evidence  was  with  the  trial  court,  and  that  an  appd- 
late  court  may  not  disturb  such  finding  unless  it  appears  that 
there  is  no  evidence  to  support  it,  or  that  the  evidence  is  so 
clearly  preponderating  against  the  finding  as  to  amount,  in 
legal  effect,  to  a  want  of  substantial  evidence  {WHliams  v. 
Kidd,  170  Cal.  631,  [Ann.  Cas.  1916E,  703,  151  Pac.  1]),  and 
that  the  powers  of  this  court  are  also  limited  where  oppos- 
ing inferences  may  be  reasonably  drawn  from  disputed 
facts  (Bice  v.  Carey,  170  Cal.  748,  754,  [151  Pac  135] ).  The 
plaintiff  does  not  controvert  these  contentions,  but  maintains 
that  the  record  does  not  disclose  any  evidence  supporting,  or 
tending  to  support,  the  inference  which  the  trial  court  drew. 
To  solve  the  problem,  there  is  little  evidence  in  the  record. 
August  15,  1906,  Maurice  Y.  Samuels,  as  owner,  leased  to 
F.  J.  Bonney  and  J.  Y.  Owens  the  southeast  comer  of  Eighth 
and  Clementina  Streets.  The  lease  was  for  a  term  of  five 
years  from  October  1,  1906,  and  had  attached  to  it  a  written 
guaranty  signed  by  Matthew  Nunan.  The  lessee  entered  and 
held  possession  till  February  20,  1907.  Speaking  of  about 
that  date  the  lessor  testified: 

''I  know  that  a  man  named  Michel  was  in  possession  of  the 
premises  after  Owens  and  Bonn^  left  One  of  my  brothers, 
as  I  remember  it»  wrote  to  me  in  New  York  that  Owens  and 
Bonney  wanted  to  get  out  and  that  Matthew  Nunan  was  will- 
ing to  guarantee  another  man  named  Michel.  I  don't  know 
whether  Owens  and  Bonney  were  quarreling  or  didn't  pay  or 
something.  I  think  the  letter  giving  me  this  information  was 
received  by  me  some  time  around  February  20,  1907. 

''Q.  Prior  to  the  execution  of  this  letter  you  were  advised 
by  one  of  your  brothers,  or  one  of  your  relatives  out  here  that 
Owens  and  Bonney  wished  to  go  out,  and  that  there  was  a 
man  named  Michel  who  wished  to  go  int 

^^  A.  That  is  my  impression. 

''Q.  And  Mr.  Nunan  was  willing  to  guarantee  the  pay- 
ment of  the  rent  by  Michel  if  you  were  agreeable  to  that 
oourse;  is  that  correctt 

^' A.  That  is  my  impression. 

^'Q.  You  stated  that  you  weret 

'*A.  I  was  quite  willing,  certainly,  as  long  as  Mr.  Nunan, 
who  was  responsible,  was  there.  I  didn't  care  who  was  in 
there. 
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^'Q.  And  Messrs.  Owens  and  Bonney  did  leave  the  premiset 
at  or  about  that  time,  did  they  nott 

''A.  I  think  so,  because  the  reports  received  in  New  York 
read'MicheL'" 

On  February  20,  190'7,  Nunan  wrote  to  the  owner's 
brother: 

"Confirming  my  phone  message  to  you  of  yesterday,  beg  to 
state  that  I  will  allow  my  name  to  remain  on  the  bond  of  M. 
Michell  Sue.  to  James  V.  Owens  &  Co.  comer  8th  and  Clem- 
entina St.'* 

There  is  no  evidence  that  any  bond  except  the  guaranty  was 
signed  by  Nunan.  Thereupon  the  original  lessees  vacated 
the  premises  and  Michel  entered.  He  remained  a  tenant 
till  September,  1907,  at  which  time  he  and  Marehand  went  to 
J.  L.  Samuels  and  Marehand  says:  ''Michel  presented  me  to 
Mr.  Samuels  and  asked  Mr.  Samuels  if  he  wanted  me  for  a 
tenant.  Mr.  Samuels  said  'Yes,  so  long  as  I  paid  the  rent.'  " 
In  June  or  July,  1908,  Marehand  sold  to  Berton  and  at  that 
time  the  two  called  on  J.  L.  Samuels  and  Marehand  says: 
"When  I  went  to  see  Mr.  Samuels  at  the  store  I  told  him 
I  had  sold  out  the  place  to  Berton  and  asked  him  if  he  wanted 
that  man  for  his  tenant  He  said,  'Yes,  so  long  as  he  pays 
the  rent.'  "  The  rent  was  paid  to  J.  L.  Samuels.  The  receipts 
were  made  out  in  different  ways,  some  receipting  to  Michel, 
some  to  Berton,  and  at  least  one  to  J.  B.  Johnson,  who  had 
backed  Berton.  While  it  will  be  conceded  that  the  story,  as 
gathered  from  the  foregoing  recitals,  contains  but  very  little 
touching  the  subject  of  surrender,  yet  we  think  it  cannot  be 
successfully  maintained  that  there  was  no  evidence  on  the  sub- 
ject. While  reasonable  minds  may  differ  as  to  whether  a  sur- 
render was  intended,  this  court  is  not  entitled  to  interfere. 
{Williams  v.  Kidd,  sti/pra,) 

The  judgment  should  be  affirmed,  and  it  is  so  ordered. 

Lennon,  P.  J.,  and  Beasly,  J.,  pro  tern.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  eourt, 
after  judgment  in  the  district  court  of  appeal,  was  denied  hy 
the  supreme  court  on  November  4, 1918. 
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[Civ.  No.  2576.    Second  Appellate  District. — September  7,  1918.] 

L.  D.  LOWEY,  as  Executor,  etc,  Appellant,  v.  COUNTY  OP 
LOS  ANGELES,  Respondent 

Taxation — Stock  of  Fobeion  Cospokation — ^Legal  Title  nf  Fobeiom 
Trustees — Situs. — Where  a  testator,  owning  stock  in  a  foreign 
corporation,  had  in  his  lifetime  transferred  the  legal  title  to  non- 
resident tmstees,  domiciled  where  the  corporation  was  organized, 
and  where  it  had  its  principal  place  of  business,  and  had  given 
the  trustees  full  power  to  hold,  manage,  and  control  the  stock,  YOt« 
it,  and  collect  the  dividends,  and  to  sell,  transfer,  or  otherwise  dis- 
pose of  it,  the  stock  held  by  the  trustees  was  property  having  its 
situi  in  the  state  of  their  domicile,  and  is  not  to  be  considered  as 
within  the  jurisdiction  of  the  taxing  power,  and  his  executor  could 
recover  from  the  county  a  tax  assessed  upon  it  in  California  which 
he  had  been  required  to  pay. 

Ip. — ^Double  Taxation  not  Favobed. — ^Double  taxation  is  never  favored 
unless  clearly  required  by  the  statute  of  the  particular  state  which 
elaims  that  right. 

APPEAL  from  a  judgment  of  tiie  Superior  Court  of  Los 
Angeles  County.    Leslie  B.  Hewitt,  Judge. 

Jones  ft  Bennett  and  James  S.  Bennett,  for  Appellant 

A.  J.  Hill,  County  Counsel,  and  Robert  B,  Murphey,  Dep- 
uty County  Counsel,  for  Respondent 

JAMES,  J. — ^A  demurrer  to  the  complaint  of  plaintiff  was 
sustained  and  plaintiff  declining  to  amend,  judgment  followed 
in  favor  of  the  defendant  The  appeal  is  from  the  judgment 
so  rendered. 

The  facts  which  we  will  detail  are  fully  expressed  in  the 
complaint:  In  January  of  the  year  1912  William  Morgan 
died.  He  was  at  that  time  a  resident  of  the  county  of  Los 
Angeles.  In  February,  1912,  his  last  will  was  duly  admitted 
to  probate  and  the  appointment  of  plaintiff  as  executor 
thereof  confirmed.  Morgan,  in  his  will,  bequeathed  his  in- 
terest in  two  thousand  shares  of  the  capital  stock  of  a  safety 
vault  company  (that  being  a  corporation  organized  and  exist- 
ing under  the  laws  of  Illinois  and  having  its  principal  place 
of  business  at  the  city  of  Chicago)  to  three  persons,  the  in- 
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terest  being  divided  by  apportioning  750  shares  to  each  of 
two  of  such  persons,  and  five  hundred  shares  to  the  third. 
The  person  to  whom  the  interest  in  five  hundred  shares  of  the 
stock  was  bequeathed,  at  the  time  of  the  death  of  Morgan, 
resided  in  California.  One  of  the  other  two  was  and  has 
continued  to  be  a  resident  of  the  state  of  lUinois,  while  the 
third  was  a  resident  of  the  state  of  Illinois  up  to  the  twentieth 
day  of  November,  1912,  and  thereafter  became  a  resident  of 
the  state  of  California.  On  the  3d  of  March,  1914,  the  supe- 
rior court  in  probate  entered  its  order  decreeing  that  the 
legacies  to  the  three  persons  refeiTed  to  were  specific  legacies 
and  ordered  the  distribution  thereof.  The  assessor  of  the* 
county  of  Los  Angeles  made  no  assessment  for  the  year  1912 
as  against  the  interest  of  Morgan  in  the  shares  of  stock,  but 
in  the  year  1913  an  assessment  was  entered  against  the  exec- 
utor of  the  estate  wherein  the  total  number  of  shares  of 
stock  were  assessed  at  a  net  valuation  of  two  hundred  thou- 
sand dollars,  and  by  reason  of  the  stock  having  been  omitted 
from  the  assessment  in  the  year  1912,  the  assessor  doubled  the 
valuation  for  the  year  1913  and  levied  an  assessment  as  for 
a  total  value  of  four  hundred  thousand  dollars  and  a  total  tax 
of  $6,280,  which  the  executor,  the  plaintiflP  here,  was  required 
to  pay.  This  action  is  brought  to  recover  from  the  county 
that  sum  of  money  on  the  ground  that  the  assessment  was 
illegal  and  void  because  the  property  attempted  to  be  as- 
sesi^ed  was  not  property  having  a  sittis  within  the  state  of 
California,  but  was  property  in  the  hands  of  trustees 
all  of  whom  were  residents  of  the  state  of  Illinois.  The 
further  facts  appearing  by  the  complaint  are:  That  in  the 
year  1907  William  Morgan,  being  then  the  owner  of  the  two 
thousand  shares  of  stock  heretofore  mentioned,  entered  into 
an  asrreement  by  which  he  transferred  to  the  three  trustees 
in  Illinois  the  shares  of  stock.  Among  other  terms,  the  trust 
agreement  contained  these  provisions: 

"This  conveyance  is  made  to  the  grantees  as  trustees,  upon 
the  following  uses,  purposes  and  trusts:  To  have  and  to  hold 
said  stock,  to  manage  and  control  the  same,  to  vote  said  stock 
in  their  discretion,  to  collect  the  dividends  thereon  and,  from 
said  dividends,  to  pay  taxes,  municipal  or  other  governmental 
charges,  if  any,  thereon,  to  pay  court  and  other  costs  and  ex- 
penses, and  fees  of  attorneys  for  services  concerning  or  in 
oonnection  with  litigation,  if  any,  concerning  this  agreement 


Digitized  by 


Google 


160  LowEY  V.  County  of  Los  Anqelbs.     [38  Cal.  App. 

or  the  stock  herein  referred  to  or  the  rights  and  duties  of  the 
tmstees  hereunder,  and  to  pay  the  net  income  thereof,  and 
of  any  share  or  shares  hereof,  as  and  when  the  said  income 
shall  be  collected,  to  the  first  party  or  the  owner  or  owners  of 
the  beneficial  interest  or  interests  in  said  stock  or  said  share 
or  shares  thereof,  or  the  legal  representative  or  representar 
tives  of  said  owner  or  owners,  during  the  continuance  of  this 
trust  The  trustees  shall  have  full  power  to  sell,  transfer,  or 
otherwise  dispose  of  said  stock,  or  any  share  or  shares  thereof, 
at  any  time  prior  to  the  termination  of  this  trust,  upon,  but 
only  upon  the  joint  written  agreement  of  the  trustees,  on  the 
one  side,  and  the  first  party  or  the  owner  or  owners  of  the 
beneficial  interest  or  interests  in  said  stock  or  said  share  or 
shares  thereof,  or  the  legal  representative  or  representatives 
of  said  owner  or  owners,  on  the  other  side.  And  in  the  event 
of  a  sale,  transfer  or  other  disposition  of  said  stock  or  of 
any  share  or  shares  thereof,  the  proceeds  of  any  such  sale, 
transfer  or  other  disposition  shall  be  by  said  trustees  trans- 
ferred, set  over  and  delivered  to  the  said  first  party,  or  the 
owner  or  owners  of  the  beneficial  interest  or  interests  in  said 
stock,  or  in  said  share  or  shares  thereof,  or  the  legal  repre- 
sentative or  representatives  of  said  owner  or  owners,  freed 
from  the  obligation  of  this  trust.  .  .  .  This  trust  shall  con- 
tinue in  force  for  fifteen  (15)  years  from  the  date  hereof,  and 
until  there  shall  have  been  made  payment  by  said  corpora- 
tion of  its  entire  bonded  indebtedness,  and  of  any  extension 
thereof,  and  of  any  renewal  thereof,  and  of  any  extension 
ut  any  part  thereof,  or  of  any  renewal  of  any  part  thereof,  or 
of  any  new  bonded  indebtedness  of  said  corporation  but 
not  for  a  longer  time  than  twenty-one  (21)  years  from  the 
date  of  the  death  of  the  last  survivor  of  (the  trustees),  ex- 
cepting that  this  agreement  may  be  terminated  at  any  time 
as  to  said  stock  or  any  share  or  shares  of  said  stock  by  the 
joint  written  consent  of  all  the  trustees,  on  the  one  side,  and 
the  first  party  or  the  owner  or  owners  of  the  beneficial  inter- 
est or  interests  in  said  stock  or  said  share  or  shares  thereof, 
or  the  legal  representative  or  representatives  of  said  owner 
or  owners,  on  the  other  side;  and,  upon  the  termination  of 
this  trust,  as  to  said  stock  or  any  share  or  shares  thereof  in 
reference  to  which  this  trust  has  been  terminated,  held  by  the 
trustees,  their  successors,  successor,  survivors  or  survivor, 
shall  be  transferred  and  set  over  to  the  first  party  or  to  the 
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owner  or  owners  of  the  beneficial  interest  or  interests  in  said 
stock  or  in  said  share  or  shares  of  said  stock,  or  to  the  legal 
representative  or  representatives  of  said  owner  or  owners." 
Appellant  insists  that  under  the  facts  stated  the  legal 
ownership  of  the  stock  was  in  the  trustees  and  for  pur- 
poses of  assessment  its  sitxis  was  therefore  in  the  state  of  Il- 
linois, where  the  trustees  had  their  residence  and  where  the 
stock  was  held.  It  is  clearly  expressed  by  the  complaint  that 
the  assessment  made  was  upon  the  whole  value  of  the  full 
number  of  shares,  and  was  not  an  assessment  upon  dividends 
or  upon  any  contingent  or  equitable  interest  of  the  testator. 
Respondent  supports  the  right  of  the  county  to  collect  the  tax 
with  the  argfument  that  as  to  personalty  the  presumed  situs 
is  always  at  the  domicile  of  the  owner,  and  that  such  legal 
situs  is  not  affected  by  the  fact  that  the  personal  property 
may  have  its  physical  location  outside  the  limits  of  the  state. 
It  is  true  that  it  is  a  general  rule  that  the  domicile  of  the 
owner  determines  the  situs  of  the  personalty  of  which  he  may 
be  possessed.  This  rule  has  its  exceptions.  Generally,  we 
think  it  may  properly  be  said  that  for  the  purpose  of  dis- 
tributing the  estate  of  a  decedent  it  will  be  presumed  that  his 
personalty,  or  any  interest  that  he  may  have  therein,  is  situ- 
ated at  the  domicile  maintained  by  him  at  the  time  of  his 
demise.  This  rule  is  shown  by  the  decisions  not  to  have  in- 
variable application  and  for  purposes  of  taxation  the  siti^ 
of  personalty  has  been  determined  under  particular  facts  to 
be  difiEerent.  In  Catlin  v.  Hull,  21  Vt.  152  (found  in  8  Ver- 
mont Annotated  Reports,  p.  150),  the  court  said:  ^'It  is  un- 
doubtedly true,  that,  by  the  generally  acknowledged  princi- 
ples of  public  law,  personal  chattels  follow  the  person  of  the 
owner,  and  that,  upon  his  death,  they  are  to  be  distributed 
according  to  the  law  of  his  domicile ;  and  in  general,  any  con- 
veyance of  chattels,  good  by  the  law  of  his  own  domicile,  will 
be  good  elsewhere.  But  this  rule  is  merely  a  legal  fiction, 
adopted  from  considerations  of  general  convenience  and 
policy,  for  the  benefit  of  commerce  and  to  enable  persons  to 
dispose  of  their  property,  at  their  decease,  agreeably  to  their 
wishes,  without  being  embarrassed  by  their  want  of  knowl- 
edge in  relation  to  the  laws  of  the  country,  where  the  same  is 
situated.  But  even  this  doctrine  is  to  be  received  and  under- 
stood with  this  limitation,  that  there  is  no  positive  law  of  the 
country,  where  the  property  is  in  fact,  which  contravenes  the 
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law  of  his  domicile;  for  if  there  is,  the  law  of  the  owner's 
domicile  must  yield  to  the  law  of  the  state,  where  the  prop- 
erty is  in  fact  situate.  But  we  do  not  consider  this  doctrine, 
in  relation  to  the  situs  of  personal  chattels  and  relating  to  its 
transfer  and  distribution,  as  at  all  conflicting  with  the  actual 
jurisdiction  of  the  state,  where  it  is  situate,  over  it,  or  with 
their  right  to  subject  it,  in  common  with  the  other  property 
of  the  state,  to  share  the  burthen  of  the  government,  by  taxa- 
tion." The  case  from  which  we  have  quoted  is  referred  to  in 
Stanford  v.  San  Francisco,  131  Cal.  34,  [63  Pac.  145],  as 
being  a  leading  case  touching  the  subject  of  which  it  treats. 
The  Vermont  court  held  that  property  of  nonresidents  which 
consisted  of  notes  and  choses  in  action  held  against  indi- 
viduals of  that  state,  placed  in  the  hands  of  an  agent  with 
power  to  handle  the  proceeds,  invest,  and  reinvest,  was  prop- 
erty within  the  state  and  subject  to  the  payment  of  taxes 
therein.  In  that  case  there  had  been  no  transfer  of  the  legal 
title  to  the  agent,  but  the  agent  held  the  same  for  the  purpose 
of  transacting  the  business  of  investing  the  funds  for  his 
principal.  In  a  Rhode  Island  case,  AntJiony  v.  Caswell,  15 
B.  I.  159,  [1  Atl.  290],  the  question  was  '*  whether  a  trustee, 
resident  in  another  state,  who  has  no  property  as  trustee  in 
this  state,  is  liable  to  taxation  in  the  town  where  his  cestuis  que 
trust ent  reside."  The  court  decided  in  the  negative.  Judge 
Cooley  in  his  work  on  Taxation,  volume  1,  page  660,  thus 
declares  the  rule:  ''In  general,  personal  property  in  the  hands 
of  a  trustee  is  to  be  assessed  to  him  at  the  place  of  his  domi- 
cile, and  if  one  of  two  trustees  is  a  nonresident  the  trustee 
living  in  the  state  may  be  taxed  in  respect  to  their  interests; 
but  such  property  is  often  made  taxable  to  the  persons  bene- 
ficially entitled,  if  they  are  residents  of  the  state.  If  the 
fund  is  in  charge  of  a  court,  it  is  taxable  in  the  jurisdiction 
having  control  of  it,  although  personalty  having  an  actual 
situs  elsewhere  may  be  taxed  where  it  is."  In  Mackay  v.  San 
Francisco,  128  Cal.  678,  [61  Pac.  382],  the  court  made  its 
decision  in  accordance  with  this  rule.  There  the  property 
consisted  of  bonds  which  were  kept  in  the  city  of  New  York. 
They  came  into  the  control  of  two  trustees,  one  of  whom  re- 
sided in  Nevada  and  one  in  San  Francisco,  by  a  distribution 
of  the  estate  of  Theresa  Fair.  Theresa  Fair  was  a  resident  of 
San  Francisco  at  the  time  she  died  and  her  will  was  probated 
there.    The  assessment  was  made  after  distribution,  against 
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both  trustees  for  all  of  the  bonds  held  by  them,  and  the  court 
decided  that  as  to  the  trustee  resident  in  Nevada  the  assess- 
ment was  void.  Respondent  lays  great  stress  upon  the  lan- 
guage of  the  court,  expressed  in  its  decision,  where  it  is  said: 
"In  Mackay  v.  San  Francisco,  113  Cal.  397,  [45  Pac.  696], 
these  plaintiffs,  as  executors  of  the  will  of  Theresa  Fair,  de- 
ceased, contended  that  the  bonds  upon  which  the  taxes  were 
levied  in  this  case,  or  a  portion  of  them,  were  not  property 
within  the  state,  and  not  taxable  to  the  estate  of  Theresa  Fair, 
deceased.  But  it  was  held  that  the  bonds  had  their  sttus  in  San 
Francisco,  and  were  there  taxable.  The  court  said:  *The 
bonds  in  question  were  held  here.  Their  situs  was  the  city  and 
county  of  San  Francisco.  They  could  not  be  taxed  in  Arizona, 
where  the  property  mortgaged  to  secure  them  is  situated.* 
In  that  case  the  court  followed  the  general  rule  sustained  by 
the  weight  of  authority.  The  rule  is,  that  the  personal  prop- 
erty of  decedents  is  taxed  at  the  domicile  of  the  decedent. 
As  said  by  law-writers:  'During  the  settlement  of  the  estate 
it  must  have  a  sitvs  somewhere,  and  none  so  appropriate  as 
where  the  decedent  lived.'  "  The  court  goes  on  to  declare 
that  a  different  situation  was  shown  after  the  property  had 
been  distributed  into  the  hands  of  the  trustees,  one  of  whom 
was  a  nonresident,  and  Judge  Cooley's  declaration  of  the 
general  rule  is  referred  to.  We  find  no  difficulty  in  enfor- 
cing an  agreement  between  the  holding  there  made  and  the 
contention  as  advanced  by  appellant  here,  and  the  question 
may  be  propounded:  Did  the  fact  that  the  situs  of  Morgan's 
interest  in  the  stock  for  purposes  of  probate,  fixed  itself  at 
the  place  of  his  domicile,  also  fix  the  situs  of  the  stock  for  the 
purpose  of  an  assessment  at  the  same  place?  We  do  not 
think  that  such  a  legal  situation  as  last  suggested  follows. 
We  think  the  situation  is  no  different  than  had  this  same  as- 
sessment been  levied  against  Morgan's  stock  by  the  assessor 
of  Los  Angeles  County  during  the  lifetime  of  Morgan  and 
while  he  was  domiciled  here.  There  was  not  a  transfer  of 
interest  to  the  trustees  by  distribution  of  the  estate  under 
the  will,  for  the  trustees  for  a  long  time  prior  to  the  death 
of  Morgan  held  the  legal  title  and  possession  of  the  stock,  and 
continued  so  to  hold  it  after  his  death  and  at  the  time  dis- 
tribution was  had.  If  the  assessor  could  not  have  assessed 
Morgan  for  the  stock  while  he  lived,  surely  then  the  executor 
of  his  estate  could  not  be  subjected  to  a  similar  assessment. 
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It  seems  very  dear  to  us  that  the  stock  in  the  hands  of  the 
tnistees  is  within  the  jurisdiction  of  the  taxing  power  of  the 
Btate  of  Illinois.  And  to  hold  that  it  may  be  assessed  in  Cali- 
fornia also,  would  be  to  subject  it  to  double  taxation,  which 
is  never  favored  unless  clearly  required  by  the  statute  of  the 
particular  state  which  claims  that  right  "While  it  is  not 
practicable  to  formulate  a  rule,  where  the  cases  depend  upon 
the  construction  of  different  state  statutes  and  involve  their 
phraseology,  both  as  to  what  shall  constitute  taxable  property 
in  the  state  and  as  to  the  place  in  the  state  where  the  per- 
sonalty shall  be  assessed,  it  has  been  frequently  held  that 
where  bonds,  notes,  and  mortgages  have  had  an  independent 
iittis  given  them  in  another  state,  and  have  been  localized 
there  through  a  resident  agent,  or  otherwise,  so  as  to  become 
subject  to  the  taxing  power  of  that  state,  they  were  not  sub- 
ject to  taxation  in  the  state  of  the  domicile,  unless  expressly 
made  so  by  statute.  In  other  words,  it  is  a  rule  of  construc- 
tion, repeatedly  recognized  by  the  courts  in  taxation  cases, 
that  double  taxation  will  not  be  presumed  to  have  been  in- 
tended, and  will  only  be  enforced  under  express  mandate.'* 
( Judson  on  Taxation,  sec.  425,  p.  543.)  The  decisions  of  our 
own  state,  the  leading  ones  of  which  we  have  made  reference 
to,  by  fair  interpretation  support  this  rule.  Our  conclusion 
is  that  the  two  thousand  shares  of  stock  held  by  the  Illinois 
trustees  was  property  having  its  sitiis  in  that  state  and  u 
not  to  be  considered  as  within  the  jurisdiction  of  the  taxing 
power  of  California. 
The  judgment  appealed  from  is  reversed. 

Conrey,  P.  J.,  and  Shaw,  J.,  concurred* 


[OIt.  No.  1763.    Third  Appellate  Distriet.— 43eptemb6r  10,  lOlS.l 

WILLITS  WATER  &  POWER  COMPANY    (a   Corpora- 
tion), Appellant,  v.  JOSEPH  LANDRUM,  Respondent. 

WATES    AMD    WaTEB    BiOBTS — ADVXBSI    OB    PIEMISSIVK    USB— EVIDENOl 

OoNiuoTiNO — AppkaIm — Where  in  an  action  involving  water  rights, 
the  evidence  upon  which  the  lower  court  acted  was  sufficient  to 
show  the  presence  and  operation  of  all  the  elements  of  adverse 
possession,  even  if  it  be  conceded  that  there  was  some  evidence  that 
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th«  xme  was  permissm,  the  most  that  can  be  said  is  that  thereby 
a  eonflict  was  created,  and  the  finding  of  the  trial  court  on  the 
issue  is  controlling. 

Ii>.— Title  bt  Prescription— Extent  of  BiOHT.—Title  by  prescription, 
to  tlie  use  of  water,  is  measured  by  the  manner  and  extent  of  the 
use,  and  does  not  attach  to  something  else  that  may  be  deemed 
equivalent. 

Id. — Evidence — Extent  of  Use — Finding. — Evidence  in  a  case  involv- 
ing the  right  to  divert  water  examined  and  found  to  justify  the 
trial  court  in  concluding  that  the  waters  of  a  creek  had  been  appro- 
priated and  a  certain  ditch  and  flume  used  by  the  defendant  undev 
such  circumstances  and  in  such  manner  as  to  justify  the  inference 
that  the  defendant  and  his  predecessors  in  interest  were  thereby 
claiming  and  asserting  that  such  privilege  was  a  right  appurtenant 
to  their  land,  and  that  this  use  continued  for  a  period  longer  than 
that  required  by  statute  to  create  a  title  by  prescription. 

Id. — Finding  and  Decree — Finding  too  Indefinite.— Where  in  anch 
ease  the  finding  of  the  court  was  that  the  defendant  and  his  prede- 
cessors had  continuously  for  a  stated  period,  sufficient  to  estab- 
lish a  prescriptive  right,  used  the  waters  of  a  creek  to  an  amount 
"equal  to  a  cantin/uous  flow"  of  twenty- four  hours  each  day  of  two 
and  one-half  miner's  inches,  and  the  decree  awarded  the  right  to 
divert  and  use  "a  continuous  flow  of  2%  inches  of  water  measured 
under  a  4-inch  pressure,"  the  court  should  have  found  definitely 
what  quantity  of  water,  if  any,  was  thus  continuously  appropriated. 

JD4 — Finding  Unsupported. — Assuming  that  evidence  warranted  the 
conclusion  that  sixteen  inches  of  water  were  used  on  defendant's 
land  for  six  hours  daily  for  a  sufficient  period  and  under  such  cir- 
eumstancee  as  to  create  a  prescriptive  right,  such  evidence  would  not 
support  a  finding  that  such  defendant  used  two  and  one-half  inches 
of  water  continuously  under  a  claim  of  right;  evidence  should  have 
been  offered  that  the  continuous  use  of  the  lesser  quantity  was 
equivalent  to  the  intermittent  use  of  the  larger,  and  the  facts  fully 
found  in  accordance  therewith. 

Id. — Estoppel— Doctrine  Inapplicable. — In  this  action,  it  is  bold, 
in  view  of  the  defendant's  showing,  that  there  is  no  merit  in  the 
daim  that  the  doctrine  of  estoppel  applied  bj  reason  of  the  fkct 
that  plaintiff  was  a  public  service  corporation  and  defendant  stood 
by  and  made  no  objection  to  the  construction  of  its  works  and 
allowed  without  protest  his  property  to  be  taken  for  public  use. 

Id. — Sight  to  Use  and  Right  of  Wat— Distinction  Between. — ^The 
right  to  the  use  of  water  is  distinet  from  a  right  te  convey  it 
along  a  definite  channel. 

Id. — Changino  Point  of  Diversion  —  Statotort  Appropriation  or 
Prssgriptivi  Bight.— With  respect  to  the  right  to  change  the  point 
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of  diyenion,  there  can  be  no  difference  in  principle  between  the 
ease  of  a  statutory  appropriation  and  a  prescriptiTe  right  to  the  use 
of  water. 

APPEAL  from  a  judgment  of  fhe  Superior  Court  of 
Mendocino  County.    J.  Q.  White,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Mannon  ft  Mannon  and  Lilienthal,  McKinstry  ft  Raymond, 
for  Appellant. 

Preston  ft  Preston,  for  Respondent. 

BURNETT,  J.— The  appeal  is  by  the  plaintiff  from  a  judg- 
ment in  favor  of  the  defendant  decreeing  that  he  was  entitled 
to  divert  and  devote  to  beneficial  use  the  natural  flow  of  a 
stream  of  water  known  as  ''Southard"  Creek,  in  Mendocino 
County,  to  the  extent  of  two  and  one-half  miner's  inches 
measured  under  a  four-inch  pressure,  and  also  that  he  was  the 
owner  of  a  certain  flume  and  ditch  and  a  right  of  way  across 
plaintiff's  land  for  a  diverting  system  for  the  appropriation 
of  said  water. 

The  main  controversy  is  as  to  the  sufficiency  of  the  evidence 
to  support  the  material  findings  of  the  court,  the  claim  of  re- 
spondent being  that  he  proved  a  prescriptive  title.  That  a 
quantity  of  water  had  been  for  many  years  diverted  from 
said  creek  and  conveyed  through  a  ditch  and  flume  across 
plaintiff's  land  and  used  upon  the  land  of  defendant  for 
domestic  purposes,  and  for  the  irrigation  of  a  small  tract  of 
land,  is  abundantly  shown  and,  indeed,  is  not  disputed  by 
appellant.  It  is,  however,  the  contention  of  the  latter  that 
the  use  originated  and  continued  in  permission  or  license, 
and  not  under  a  claim  of  rights  and,  therefore,  could  not 
be  held  to  be  adverse. 

The  witness,  W.  P.  Van  Bibber,  testified  that  he  first  be- 
came acquainted  with  the  ditch  and  flume  ''about  1881,"  but 
that  he  could  not  tell  whether  the  water  ran  at  that  time  to 
the  Landrum  place  but  that  it  was  running  in  that  direction. 
In  1902,  when  the  plaintiff's  water  system  was  constructed 
and  established,  the  witness  was  living  on  the  old  Southard 
place,  and  he  testified  that  "we  used  the  water  of  Southard 
Creek  right  along  all  the  time.    We  used  the  same  ditch  and 
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flume  that  is  there  now.  Well  probably  it  haa  been  over- 
hauled, but  then  it  came  from  the  same  direction.  .  .  .  When 
I  was  on  the  Southard  place  and  Mr.  Sherman  was  on  the 
Landrum  place  he  irrigated  the  same  as  we  did,  we  took 
the  water  from  about  you  know  couple  of  days  apiece.  There 
were  four  families  of  us  engaged  in  this  .  .  .  We  different 
people  who  were  using  the  water  at  that  time  had  a  kind  of 
an  agreement  between  ourselves,  simply  a  neighborly  propo- 
sition. We  tried  to  make  what  water  we  had  go  as  far  as  it 
would."  There  is  nothing  in  this  testimony  to  show  that  he 
asked  permission  of  appellant  or  of  anyone  to  use  the  water, 
or  that  he  recognized  the  authority  of  anyone,  either  before 
or  after  the  contention  of  appellant  arose,  to  question  his 
right  to  the  use  of  the  water.  The  only  fair  inference  from 
his  testimony  is  that  he  used  the  water  as  though  he  owned  it, 
and  the  only  matter  of  argument  was  as  to  its  division  among 
the  neighbors.  It  is  true  he  stated :  **  During  this  time  that  I 
was  on  the  William's  place,  the  question  arose  between  me 
and  the  company  as  to  whether  or  not  I  had  the  right  to  take 
the  water."  He  was  not  interrogated,  however,  any  further 
in  reference  to  it  and  we  must  assume  that  when  the  question 
arose,  he  asserted  his  right,  and  that  it  was  acquiesced  in  by 
the  company. 

Mr.  Eugene  McPeak,  also,  knew  something  of  the  situation 
in  early  days.  His  place  was  about  a  mile  and  a  half  from 
the  Landrum  place.  He  bought  it  in  1877  and  he  lived  there 
until  1910.  He  testified:  *'When  I  moved  on  my  ranch  in 
1877  there  was  a  ditch  or  flume  from  Southard  Creek  running 
through  the  Southard  ranch.  The  water  was  being  conveyed 
to  a  miU  at  that  time  and  the  mill  was  situated  on  the  east 
side  of  the  road."  After  stating  that  the  mill  was  destroyed 
some  years  ago,  he  proceeded:  "After  the  mill  was  destroyed 
the  water  was  flowing  in  the  flume,  run  right  on  and  went 
past  what  we  call  the  Landrum  place.  .  .  .  While  the  mill  was 
running  they  used  the  water  on  the  Landrum  place  for  irriga- 
tion. After  the  mill  was  destroyed  they  continued  to  use  the 
water  on  the  Landrum  place.  .  .  .  While  I  was  living  on  the 
place  where  I  moved  in  1877  to  three  years  ago  I  cannot  recall 
to  mind  any  year  the  water  was  not  used  to  some  extent  on 
the  Landrum  place.'* 

Mr.  Frank  Davis  had  lived  in  the  neighborhood  for  twenty 
years,  and  he  testified:  ''The  first  time  I  was  on  the  water 
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ditoh  across  the  road  at  the  Landrum  place  was  in  1874.  The 
flume  and  the  water  as  I  remember  it  come  in  the  ditch  the 
way  it  is  now  and  the  flume  come  out  of  the  ditch  and  run 
above  the  road.  .  .  .  After  the  mill  was  discontinued,  I  know 
that  water  ran  on  to  the  Landrum  land  east  of  the  house  and 
down  north  of  the  house.  I  do  not  know  whether  or  not 
water  was  used  on  the  Landrum  place  for  domestic  purposes 
but  they  were  using  it  for  irrigation,  that  is  using  it  for  ir- 
rigating gardens  and  stuff  they  had  there.  .  .  .  Water  was 
always  flowing  in  that  ditch  coming  out  of  the  creek  to  my 
memory  since  I  first  seen  it  •  •  •  I  don't  remember  I  was 
ever  there  but  what  the  water  was  there  in  that  ditch,  used 
the  water  all  through  there  all  summer,  don't  remember  of 
ever  finding  it  when  the  water  was  not  there." 

A.  J.  Smith,  another  pioneer,  purchased  the  Landrum 
place  in  1892,  and  he  testified:  *^I  moved  up  on  the  place 
that  spring  after  I  purchased  it,  after  I  fixed  it  up  a  little. 
.  .  .  When  I  moved  on  this  place  there  was  no  mill  there 
and  there  was  no  water  ditch  on  the  place.  The  water  ditch 
was  up  to  the  line  of  the  ranch.  Water  was  flowing  in  the 
ditch  some  of  the  time  at  that  time.  ...  I  made  use  of  the 
water  when  I  was  on  the  ranch.  I  began  the  summer  of  1892. 
I  used  the  water  there  all  the  time  in  the  summer  time.  There 
was  D.  W.  Stoddard  and  at  that  time  when  I  first  went  on  the 
ranch  there  was  George  Endicott,  on  the  Tibbets  place,  and 
J.  B.  P.  WiUiams  were  using  the  water.  .  .  .  They  made  use 
of  that  water  at  that  time  in  1892,  they  used  it  in  the  summer 
time,  that  is  we  used  it  alternately.  .  .  .  We  all  used  the 
water,  generally  Mr.  Williams  and  Mr.  Endicott  when  he  was 
there  and  after  he  left  Mr.  Orr  and  myself  and  when  it  came 
to  me  to  clean  the  ditch  why  we  all  got  together  and  said, 
'Boys,  let's  go  and  clean  the  ditch,'  and  we  set  a  day  for  that 
and  went  and  done  that  work.  ...  I  didn't  get  permission 
from  anybody  to  use  the  water.  The  ditch  was  there  and  we 
cleaned  it  out  and  put  the  water  in  and  used  it  .  .  .  When  I 
used  the  water  I  used  all  I  could  get  through  the  ditch  at 
that  time  and  I  would  have  used  more  if  I  could  have  gotten 
it.  While  I  was  not  using  the  water  some  of  the  other  neigh- 
bors used  it.  Taken  all  together,  the  time  I  used  it  and  the 
time  my  neighbors  used  it,  it  consumed  mostly  all  the  time 
during  the  irrigating  season.  ...  I  took  the  water  out  of  the 
ditch  at  the  north  end  of  the  ditch,  the  ditch  ended  at  the 
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end  of  the  Sonthard  ranch  and  I  extended  it  I  maintained 
the  ditch  in  that  condition  all  the  while  I  was  on  the  ranch. 
•  .  .  None  of  ns  made  any  objection  to  that  work,  we  all  did 
it  together.  Mr.  Southard  always  consented  to  it.  Mr.  Will- 
ianus  never  made  any  objection  to  my  going  and  cleaning  that 
ditch.  .  .  •  The  new  flume  constructed  five  years  ago  has  a 
better  intake  than  the  old  flume  and  as  a  matter  of  fact  it  is 
not  the  same  flume." 

The  defendant  testified  that  he  purchased  the  place  in  1906 
and  "on  the  twentieth  day  of  September,  1906,  or  thereabouts, 
when  I  moved  on  the  place  the  water  was  running  into  the 
yard  and  off  over  the  west  side  of  the  house.  .  .  .  The  irriga- 
tion ditch  led  to  the  place.  The  next  irrigating  season  I  was 
there.  That  was  not  the  same  year  I  went  away.  I  come 
back  down  in  the  fall.  In  1907,  the  second  year  I  was  there, 
com,  alfalfa,  potatoes  and  blackberries  were  irrigated.  I 
suppose  I  irrigated  about  ten  acres  the  first  year.  We  used 
the  water  for  drinking  water,  all  purposes.  During  the  time 
I  was  there  the  water  was  used  by  these  other  residents." 
He  further  testified  that  he  claimed  the  water  right  and  that 
he  ''did  not  get  or  obtain  the  permission  from  anybody  to 
use  the  water"  and  furthermore:  ''I  used  this  water  openly 
and  it  was  in  plain  view  of  everybody  that  I  was  taking  the 
water.  Mrs.  Hamilton  took  the  place  when  I  left  and  two 
Greeks  moved  on  the  place  when  she  left  Mrs.  Hamilton 
stayed  on  the  place  something  like  eight  months  and  the 
Oreeks  stayed  about  the  same  length  of  time.  Two  Italians 
went  on  the  place  next  Some  Italians  are  on  the  place  now. " 
He  testified  that  these  parties  all  used  the  water  on  the  place 
for  irrigation  and  ''during  the  time  I  owned  this  property  1 
have  repaired  the  fiume  and  ditch  each  year  and  I  have  put 
in  about  640  feet  of  new  flume.  I  have  repaired  it  every 
year  since  I  have  been  there." 

Guy  Landrum,  son  of  defendant,  testified  substantially  as 
his  father.  Among  other  things,  he  said:  "We  used  the 
water  during  the  greater  part  of  the  time  during  the  irriga- 
ting season.  We  kept  the  flume  in  repair  and  Mr.  Willip 
helped  us  the  first  season  and  whoever  happened  to  be  on  the 
ranch  came  up  and  helped  us.  We  repaired  it  every  year. 
I  entered  and  went  over  the  right  of  way  for  the  purpose  of 
repairing  that  flume  every  year.  I  asked  nobody's  permis- 
sion to  go  over  there  but  Dad.    When  he  said  for  me  to  go 
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I  went  and  if  he  wasn't  there  when  it  needed  repairing  I 
went.  I  had  no  authority  to  ask  the  Willits  Water  and  Power 
Company  for  permission  to  go  over  this  right  of  way  and  I 
never  asked  them." 

There  was  other  testimony  of  a  similar  character,  and  it  ia 
quite  apparent  that  the  lower  court  was  justified  in  conclud- 
ing that  the  water  was  appropriated,  and  the  ditch  and  flume 
were  used,  under  such  circumstances  and  in  such  manner  as 
to  justify  the  inference  that  the  defendant  and  his  prede- 
cessors in  interest  were  thereby  claiming  and  asserting  that 
said  privilege  was  a  right  appurtenant  to  said  land.  This 
use  continued  for  many  years  longer  than  the  statute  requires 
to  create  a  title  by  prescription,  and  the  evidence  upon  which 
the  lower  court  acted  was  amply  sufficient  to  show  the  pres- 
ence and  operation  of  all  the  elements  of  adverse  possession. 
Even  if  one  concede  that  there  was  some  evidence  that  the 
use  was  permissive,  the  most  that  can  be  said  is,  that  thereby  a 
conflict  was  created.  The  rule  or  principle  that  applies  to  a 
situation  like  this  is  stated  and  discussed  in  Ournsey  v.  Ante" 
lope  Creek  etc.  W.  Co.,  6  Cal.  App.  387,  [92  Pac.  326],  and  it 
is  sufficient  to  refer  to  that  decision. 

We  think  that  tliere  can  be  no  doubt  of  the  legal  stability  of 
the  court's  conclusion  as  to  the  right  of  respondent  to  the 
use  of  the  water  and  of  the  ditch  and  flume  for  the  benefit  of 
his  land,  but  we  come  to  a  more  difficult  question  when  we 
consider  the  quantity  of  water  that  was  awarded.  The  court 
decreed  that  "cross-complainant,  Joseph  Landrum,  is  the 
owner  of  the  right  of  way  to  divert  and  devote  to  a  beneficial 
use  the  natural  flow  of  the  said  stream  known  as  Southard 
Creek,  in  the  following  amount,  to  wit :  A  continuous  flow  of 
two  and  one-half  miner's  inches  of  water  measured  under  a 
four  inch  pressure."  The  corresponding  finding  of  fact  is: 
''That  the  cross-complainant  and  defendant  herein  and  his 
predecessors  in  ownership  to  the  lands  described  in  the  cross- 
complaint  and  in  paragraph  III  hereof,  for  a  period  of  more' 
than  five  years  continuously  next  prior  to  July  15,  1912,  to 
wit,  for  a  period  of  more  than  twenty  years,  continuously 
next  prior  thereto,  used  the  waters  of  said  Southard  Creek 
to  an  amount  equal  to  a  continuous  flow  of  twenty-four  hours 
each  day  of  two  and  one-half  miner's  inches,"  etc.,  and  that 
said  use  "was  open,  notorious,"  etc.  It  is  to  be  observed  that 
the  court  thus  finds,  not  the  amount  of  water  that  was  cd- 
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versely  used  for  this  long  period,  but  what  the  court  deemed 
equival^it  to  the  quantity  thus  used.  In  his  cross-complaint, 
defendant  alleged  that  he  and  his  predecessors  in  interest 
had  used  "the  waters  of  said  Southard  Creek,"  and  "had 
conducted  it  through  said  ditch  and  flume  to  the  full  capacity 
of  said  flume,"  etc  In  the  answer  to  this  pleading,  plain- 
tiff denied  that  the  amount  of  water  used  by  cross-complain- 
ant and  his  predecessors  in  ownership,  or  either  of  them,  was 
the  full  capacity  of  said  flume,  or  "any  greater  amount  than 
a  depth  of  one  inch  in  said  flume  at  infrequent  and  intermit- 
tent intervals,"  and  as  to  this  quantity  it  was  alleged  the  use 
was  by  license  and  permission  of  plaintiff.  This,  of  course, 
was  a  very  important  issue  in  the  case,  and  it  would  appear 
that  the  court  should  have  found  definitely  what  quantity  of 
water,  if  any,  was  thus  continuously  appropriated.  {Rivera 
side  Water  Co.  v.  Sargent,  112  Cal.  230,  [44  Pac.  560] ;  Hayes 
V.  Silver  Creek  Co.,  136  Cal.  238,  [68  Pac.  704].)  If  the 
award  of  a  different  quantity  from  that  used  was  deemed  ad- 
visable, it  should  at  least  appear  what  quantity  was  used.  If 
the  evidence  showed  that  respondent  and  his  predecessors  in 
interest  had  used  ten  inches  of  water  for  six  hours  contin- 
uously every  day  would  it  be  sufiicient  for  the  court  to  con- 
clude that  this  was  equivalent  to  the  use  of  two  and  one-half 
inches  for  the  whole  twenty-four  hours  and  find  accordingly  t 
The  title  by  prescription  is  measured  by  the  manner  and  ex- 
tent of  the  use  (Civ.  Code,  sec.  806),  and  does  not  attach  to 
something  eke  that  may  be  deemed  equivalent. 

The  case  would  be  no  different  if  the  court  had  concluded 
that  the  use  of  another  flume  and  ditch  was  equivalent  to 
what  was  claimed  and  shown  by  the  evidence,  and  had  decreed 
that  respondent  was  entitled  to  the  equivalent. 

In  section  581.  of  Wiel  on  Water  Rights,  third  edition, 
it  ia  said:  "The  principle  declared  by  these  authorities  is  that 
the  rights  of  a  party  who  has  acquired  a  prescriptive  title 
and  the  rights  of  one  against  whom  said  title  is  acquired,  are 
mutual,  and  each  is  entitled  to  demand  that  the  prescriptive 
right  be  exercised  in  the  same  manner  that  it  was  exercised 
while  it  was  being  acquired." 

Turning  now  to  the  evidence  as  to  the  amount  of  water 
which  uHis  used  adversely  we  find  it  not  altogether  satisfac- 
tory. However,  Mr.  Donahue,  the  engineer,  testified  that 
a  short  time  before  the  trial  he  measui*ed  the  water  flowing 
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in  the  flume  and  found  it  to  be  16.8  miner's  inches.  Mr. 
Landrum  was  present  when  the  measurement  was  made,  and 
in  his  testimony  he  declared  that  this  was  about  the  amount 
in  the  flume  when  they  were  irrigating  and  that  it  was  all 
appropriated  for  that  purpose.  There  is  evidence  that  this 
was  used  on  four  ranches,  and  it  is  contended  by  respondent 
that  the  four  ranches  divided  the  twenty-four  hour  period 
about  equally.  That  is  probably  not  an  unreasonable  infer- 
ence from  the  evidence.  Assuming,  then,  that  the  evidence 
warranted  the  conclusion  that  sixteen  inches  of  water  were 
used  on  defendant's  land  for  six  hours  daily  for  a  sufficient 
period  and  under  such  circumstances  as  to  create  a  prescrip- 
tive right,  would  that  justify  the  court  in  determining  that 
the  right  attached  to  a  continuous  flow  of  two  and  one-half 
inchest  The  use  was  of  sixteen  inches  for  six  hours,  in  other 
words,  and  the  court  finds  that  respondent  is  entitled  to  two 
and  one-half  inches  for  twenty-four  hours.  Manifestly,  ap- 
pellant could  not  complain  of  the  reduction  of  the  quantity, 
but  the  time  of  appropriation  might  be  of  considerable 
moment.  It  is  true  that  the  change  might  be  of  advantage 
to  appellant,  but  we  think  that  the  number  of  hours  per  day 
during  which  the  water  was  used  on  respondent's  land  is  an 
important  and  material  element,  and  that  the  prescriptive 
right  must  correspond  in  that  respect  with  the  evidence.  If 
it  be  assumed,  therefore,  that  the  court  found  substantially 
that  respondent  used  two  and  one-half  inches  of  water  con- 
tinuously under  a  claim  of  right,  etc,  we  consider  it  unsup- 
ported. 

At  any  rate,  if  the  change  was  to  be  made,  evidence  should 
have  been  offered  that  the  continuous  use  of  the  lesser 
quantity  was  equivalent  to  the  intermittent  use  of  the  larger, 
and  the  facts  fully  found  in  accordance  therewith. 

We  can  see  no  merit  in  the  claim  of  appellant  that  the 
doctrine  of  estoppel  applied  by  reason  of  the  fact  that  plain- 
tiff is  a  public  service  corporation,  and  defendant  stood  by 
and  made  no  objection  to  the  construction  of  its  works  and 
allowed  without  protest  his  property  to  be  taken  for  public 
use.  In  support  of  its  contention  appellant  cites  Ournsey  v. 
Northern  Cal.  Power  Co.,  160  Cal.  699,  [36  L.  R.  A,  (N.  S.) 
185,  117  Pac.  906].  Therein  it  was  held  that  when  a  public 
service  corporation,  though  it  made  its  original  entry  upon 
an  owner's  land  without  right|  has  been  permitted  without 
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objection  to  enter  thereon  and  construct  its  works  for  which 
said  land  was  appropriated,  and  such  owner  failed  to  bring 
any  action  until  public  interest  by  reason  of  such  construc- 
tion has  intervened,  the  right  of  the  owner  to  bring  eject- 
ment is  denied,  and  he  is  remitted  solely  to  his  action  for 
damages  as  the  measure  of  his  compensation.  Said  decision 
was  based  upon  the  ground  of  public  policy  and  is  eminently 
sound  as  applied  to  the  facts  of  that  case,  and,  it  may  be 
added,  that  the  apparently  opposite  view  advanced  in  Oumsey 
V.  Northern  CaL.  Power  Co,,  7  Cal.  App.  534,  [94  Pac.  858], 
grew  out  of  the  effort  to  state  the  general  rule  without  par- 
ticular attention  to  the  well-settled  exception. 

If  we  concede  that  there  is  evidence  in  the  record  lending 
support  to  appellant's  contention  in  this  matter,  still,  as  we 
are  required  to  view  the  case  from  the  standpoint  of  respond- 
ent's showing,  we  must  hold  that  said  doctrine  has  no  ap- 
plication herein. 

In  the  first  place,  respondent  did  not  stand  by  and  allow 
his  property  to  be  taken.  The  dam  and  diverting  works  of 
appellant  were  not  constructed  on  the  land  now  owned  by  re- 
spondent They  are  on  the  stream  above  the  intake  of  the 
flume  of  Landrum.  Besides,  his  land  was  receiving  the  water 
at  the  time  said  works  were  constructed  and  the  water  system 
inaugurated,  and  appellant  had  notice  of  the  claim  to  this 
overflow.  This  is  shown  by  the  reservation  in  the  deed  from 
Samuel  Boechtel,  a  predecessor  in  interest  of  respondent,  to 
appellant,  as  follows:  '^ Nothing  contained  herein  shall  be 
deemed  to  waive  any  rights  which  I  may  have  in  or  to  any 
of  the  waters  of  Southard  Creek  or  to  the  flume  or  water  ditch 
leading  from  the  same."  It  is  a  fair  inference,  also,  that  by 
proper  conservation  of  the  water,  there  will  be  a  sufficiency  to 
meet  the  demands  of  both  parties  and,  therefore,  the  public 
interest  will  suffer  no  detriment  by  reason  of  the  claim  of  the 
defendant.  We  may  cite  as  having  some  relation  to  the  situ- 
ation the  following  cases :  Bvrr  v.  Maclay  Bancho  Water  Co,, 
160  Cal.  268,  [116  Pac.  715] ;  Stevinson  v.  San  Joaquin  etc. 
Co.,  162  Cal.  141,  [121  Pac.  398] ;  Southern  Pacific  Co.  v. 
Sfmng  Valley  W.  Co.,  173  Cal.  291,  [L.  R.  A.  1917E,  680,  159 
Pac  865]. 

It  is  contended  that  a  change  in  the  location  of  the  flume  and 
the  point  of  diversion  of  the  water  has  an  important  bearing 
upon  the  question  of  the  right  of  respondent  to  conduct  the 
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waters  along  the  present  course.  The  right  to  the  use  of  the 
water  is,  manifestly,  distinct  from  a  right  to  convey  it  along 
a  certain  definite  channel.  As  far  as  the  right  of  way  is  con- 
cerned, it  must  be  shown,  of  course,  that  a  certain  definite 
line  was  used  under  a  claim  of  right  for  the  statutory  period. 
The  evidence  does  show  Bome  changes  in  the  flume  and  ditch, 
but  we  think  it  is  a  fair  inference  that  said  flume  and  ditch 
have  remained  substantially  the  same  since  the  beginning, 
and  we  may  add  that  by  the  slight  variation  no  greater 
burden  was  imposed  upon  the  servient  estate.  Probably  the 
most  serious  change  was  in  reference  to  the  point  of  diversion 
of  the  water,  but  as  to  this  there  is  nothing  to  indicate  that 
appellant  wss  injured  in  the  slightest.  As  to  statutory  ap- 
propriations, indeed,  the  statute  provides  that,  **The  person 
entitled  to  the  use  may  change  the  place  of  diversion  if  others 
are  not  injured  by  such  change  and  may  extend  the  ditch, 
flume,  pipe  or  aqueduct  by  which  diversion  is  made  to  places 
beyond  that  where  the  first  use  was  made."  It  is  true  that 
this  is  not  a  case  of  statutory  appropriation,  but  of  prescrip- 
tive right  to  the  use  of  the  water,  but  there  can  be  no  differ- 
ence in  principle  as  to  a  change  in  the  point  of  diversion. 
Indeed,  in  Perry  v.  Calkins,  159  Cal.  175,  [113  Pac.  136], 
it  is  said:  "An  established  right  to  divert  the  waters  of  a 
stream  is  not  affected  by  a  mere  change  of  the  place  of  di- 
version if  it  causes  no  injury."  The  change  in  the  point  of 
diversion  in  the  case  is  of  no  importance  except  as  it  involves 
a  change  in  the  location  of  the  flume  leading  therefrom.  The 
latter  consideration  might  be  important  as  bearing  upon  the 
right  of  way  to  conduct  the  water.  We  think,  as  already 
suggested,  however,  that  the  conditions  remained  so  es- 
sentially similar,  while  the  water  was  being  used,  that  it  might 
be  said  the  evidence  is  sufficient  to  support  the  finding  of  the 
court  that  the  defendant  has  the  right  to  use  the  ditch  and 
flume  for  the  purposes  stated  in  the  findings. 

Some  other  points  are  discussed  but  we  do  not  deem  them 
of  vital  importance. 

We  are  of  the  opinion  that  by  reason  of  said  defect  as  to 
the  findings  the  judgment  and  order  should  be  reversed  and 
it  is  so  ordered. 

Chipman,  P.  J.,  and  Hart,  J.,  concurred. 
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[Crim.  No.  440.     Third  Appellate  District. — September  10,  1918.] 
THE  PEOPLE,  Respondent,  v.  P.  J.  SMITH,  AppeUant. 

Criminal  LtAw  —  Parent  and  Child  —  Failure  of  Father  to  Providb 
FOR  Minor — Willfulness  op  Neglect  Essential. — Willfulness  and 
the  absence  of  lawful  excuse  are  essential  elements  of  the  offense 
of  a  parent  omitting  to  furnish  necessary  food,  etc.,  to  a  minor 
child,  as  defined  in  section  270  of  the  Penal  Code. 

Id. — Inability  as  an  Excuse. — A  parent  who,  without  fault,  is  finan- 
cially unable  to  support  his  minor  child,  cannot  be  justly  charged 
with  willful  failure  in  that  respect. 

Id. — Payment  by  Parent  of  Debts. — A  father  having  only  a  meager 
income  should  have  devoted  it  to  his  child  rather  than  to  have 
used  it  for  the  payment  of  his  debts,  if  the  child  had  been  in  need 
of  the  necessaries  of  life,  but  where  the  child  was  receiving  from  its 
mother  all  that  it  required  for  its  support  and  comfort,  the 
father's  conduct  under  the  circumstances  was  not  felonious. 

APPEAL  from  an  order  of  the  Superior  Court  of  Butte 
County  denying  the  motion  of  the  defendant  for  a  new  trial. 
H.  D.  Gregory,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

B.  Platnauer,  for  Appellant, 

U.  S.  Webb,  Attorney-General,  and  J.  Chas.  Jones,  Deputy 
Attorney-General,  for  Respondent. 

BURNETT,  J.— Appellant  was  convicted  of  the  offense 
designated  ''Failure  to  provide  for  a  minor  child.*'  He 
moved  for  a  new  trial,  which  was  denied,  and  he  appealed 
from  said  order.  Defendant  and  one  Bessie  Worth  were 
married  in  Alameda  County  in  November,  1909.  While  they 
were  living  together  in  Yolo  County  in  1911,  and  about  a 
month  before  the  birth  of  the  child  in  question,  defendant's 
wife  left  him  and  they  have  been  living  separate  and  apart 
ever  since.  During  its  entire  life  the  child  has  been  in  the 
custody  of  its  mother.  The  defendant,  at  the  time  of  the  trial 
and  for  six  years  prior  thereto,  resided  in  Sacramento.  The 
mother  of  the  child,  at  the  time  of  the  trial  and  for  three 
years  prior  thereto,  resided  at  Nelson,  Butte  County.    Cur- 
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ing  the  first  six  months  of  the  year  1917  the  defendant  paid 
to  the  wife  for  the  support  of  the  child  the  sum  of  $75— 
fifteen  dollars  per  month  for  January,  February,  and  March, 
and  ten  dollars  for  each  of  the  remaining  months.  It  ap- 
pears, also,  that  the  child  had  a  good  home  with  its  mother 
and  its  wants  were  amply  provided  for.  It  is  true  that  the 
mother  claimed  that  the  child  needed  some  winter  clothing, 
but  certainly  such  need  was  not  very  urgent  on  the  1st  of 
September,  when  the  offense  is  alleged  to  have  been  com- 
mitted. Indeed,  in  response  to  questions  on  cross-examination, 
the  wife  testified  that  she  provided  a  good  home  for  the  child ; 
that  it  had  enough  clothes  to  keep  it  warm,  and  plenty  to 
eat,  and  that  ''she  had  all  those  things  during  the  last  year 
from  January  on.'* 

Appellant  contends:  *' First,  that  the  superior  court  of 
Butte  County  has  no  jurisdiction  to  try  him  for  the  alleged 
offense,  but  that,  if  any  offense  was  committed  it  occurred  in 
the  county  of  appellant's  residence,  namely,  Sacramento 
County.  Secondly,  appellant  was  and  is  under  no  legal  lia- 
bility to  support  the  child  for  the  reason  that  he  and  his  wife 
are  and  have  been  living  separate  and  the  latter  has  at  all 
times  had  the  custody  of  the  child.  Thirdly,  that  the  child 
having  been  voluntarily  provided  with  necessaries  by  persons 
other  than  its  father,  the  latter  has  committed  no  crime." 
It  is  further  claimed  that  the  prosecution  failed  to  prove  the 
ability  of  the  defendant  to  support  the  child,  and  that  the 
court  committed  grievous  error  in  permitting  the  wife  to 
testify  against  the  defendant  without  his  consent. 

All  these  propositions  are  learnedly  argued,  but  we  consider 
it  necessary  to  notice  specifically  only  the  one  relating  to  the 
ability  of  the  father  to  contribute  to  the  support  of  his  child. 
And  we  consider  the  question  as  it  bears  upon  and  relates  to 
the  element  of  willfulness,  which  is  an  essential  factor  in  the 
erime  charged. 

The  offense  is  defined  in  section  270  of  the  Penal  Code  as 
follows:  "A  parent  of  either  a  legitimate  or  illegitimate 
minor  child  who  willfully  omits,  without  lawful  excuse,  to 
furnish  necessary  food,  clothing,  shelter,  or  medical  attend- 
ance for  his  child,  is  punishable"  etc.  It  is  plain,  therefore, 
that  the  omission  to  furnish  such  necessities  must  be  willful 
and  without  lawful  excuse  to  justify  a  verdict  of  conviction. 
A  careful  reading  of  the  record,  however,  satisfies  us  that  in 
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this  respect  the  case  fails  to  meet  the  requirement  of  the  law. 
The  evidence  shows  that  i^pellant  is  a  laborer  owning  no 
property,  his  work  consisting  of  cleaning  house,  picking  fruit, 
cutting  grass  and  doing  odd  carpenter  work.  He  worked  off 
and  on  whenever  he  could  find  employment  until  early  in 
June,  1917,  at  which  time  he  went  to  the  hospital  for  medical 
treatment  and  remained  until  Jidy  27th.  After  the  care 
and  treatment  of  the  doctor  ceased,  appellant  went  to  work 
cutting  grass,  and  as  a  result  he  had  a  relapse  and  took  to 
his  bed  with  a  fever.  Upon  his  recovery  he  sought  and  found 
temporary  work  at  different  jobs.  This  continued  during  the 
latter  half  of  the  year.  He  also  worked  for  his  mother,  at 
general  housework  and  taking  care  of  the  yard,  for  which  he 
received  his  board  and  lodging.  It  is  fair  to  say  that  from 
June  to  December  he  earned  not  more  than  $60  in  mon^. 
His  hospital  and  medical  bill  was  $58.  A  portion  of  this — 
but  how  much  does  not  appear — was  furnished  by  his 
mother.  He  still  owes  the  doctor  one  hundred  dollars  for 
Ms  services.  It  is  thus  apparent  that  he  was  financially  un- 
able to  support  his  child.  Furthermore,  the  evidence  shows 
that  defendant  worked  whenever  he  could  obtain  employment 
and  was  able  to  work,  and  also  that  he  searched  for  employ- 
ment without  success.  It  cannot  be  said,  therefore,  that  his 
impecuniousness  was  chargeable  to  indolence,  nor  is  there  evi- 
dence that  he  was  guilty  of  any  misconduct  which  prevented 
better  results.  If  a  defendant,  without  fault,  is  financially 
unable  to  support  his  minor  child  with  the  necessaries  of  life, 
he  cannot,  of  course,  be  justly  charged  with  willful  failure 
in  that  respect.  {In  re  McCancUess,  17  Cal.  App.  222,  [119 
Pac,  199] ;  People  v.  Turner,  29  CaL  App.  193,  [156  Pac, 
381] ;  People  v.  Forester,  29  Cal.  App.  460,  [155  Pac.  1022].) 

The  only  possible  answer  to  this  position  is  that  he  should 
have  devoted  his  meager  income  to  his  child  rather  than  to 
have  used  it  for  the  payment  of  his  debts.  There  would  be 
force  in  this  contention  if  the  child  had  been  in  need  of 
the  necessaries  of  life.  But  as  it  was  receiving  from  its 
mother  all  that  it  required  for  its  support  and  comfort,  we 
think  the  father's  conduct,  under  the  circumstances,  should 
not  be  characterized  and  denounced  as  felonious. 

It  is  pleasing  to  add  that  when  the  appeal  was  taken  the 
appellant  was  able  to  give  a  bond  for  the  payment  of  $25 
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per  month  for  the  support  of  his  child,  and  it  is  to  be  hoped 
that  he  will  be  willing  and  able  to  continue  such  payment. 
The  order  is  reversed, 

Chipman,  P.  J.,  and  Hart,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by 
the  district  court  of  appeal  on  October  10,  1918,  and  a  peti- 
tion to  have  the  cause  heard  in  the  supreme  court,  after 
judgment  in  the  district  court  of  appeal,  was  denied  by  the 
supreme  court  on  November  7, 1918. 


[Crim.  No.  606.    Second  Appellate  Distrfet. — September  10,  1018.] 

THE  PEOPLE,  Eespondent,  v.  SAEI  MIEANDI,  Appel- 
lant 

Cumin AL  Law — ^Intozicatino  Liquobs — Illegal  Sales — ^Dbtendant's 
FAUiUSE  TO  TESTinr — MisooNDUCT  OF  DisTWCT  Attoenet. — Where, 
on  the  trial  of  a  charge  of  misdemeanor  committed  by  unlawfully 
maintaining  and  carrying  on  a  place  where  intoxicating  liquors  were 
sold,  the  defendant  was  a  witness  in  her  own  behalf,  the  district 
attorney  was  guilty  of  misconduct  and  yiolated  section  1323  of  the 
Penal  Code  by  calling  attention,  in  his  address  to  the  jury,  to  the 
fact  that,  though  placed  upon  the  stand,  she  had  not  been  asked 
by  her  attorney  a  question  concerning  any  illegal  sales  of  liquor,  and 
the  action  of  the  trial  court,  in  overruling  the  defendant's  excep- 
tions to  such  misconduct,  was  prejudicial  error  requiring  a  reversal 
of  a  judgment  of  conviction. 

Id. — Pbotegtion  or  Defendant  ntoic  Adverse  Comment. — Section  1323 
of  the  Penal  Code  protects  a  defendant  against  adverse  comment 
upon  his  failure  to  testify,  siot  only  where  he  was  not  a  witness, 
but  also  where  he  was  a  witness  but  omitted  to  testify  concerning 
some  of  the  elements  of  fact  at  issue  in  the  case. 

Id. — ClBCUMSTANTIAL    Evn)ENCK— ElTBOT    OV    SECTION    4%    Of    AbTIGLI 

YI  or  THE  Constitution. — ^In  this  case,  the  record,  failing  to  show 
that  the  defendant  had  any  knowledge  of  the  illegal  sale  of  liquor 
constituting  the  principal  item  of  evidence  for  the  prosecution,  until 
after  that  transaction  had  been  completed,  and  also  failing  to  show 
that  she  had  knowledge  of  any  previous  violations  of  the  law 
by  her  agent  until  after  tbey  had  occurred,  and  there  being  no 
direct  evidence  that  she  ever  advised  or  approved  the  illegal  acts^ 
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and  she  not  residing  and  not  Wng  usnally  present  at  the  place 
of  business,  the  evidence  was  in  effect  circumstantial,  and  not  so 
far  eondusive  as  to  warrant  the  appellate  tribunal  in  using  section 
4%  of  article  VI  of  the  eonstitution  as  a  ground  for  affirming  the 
Judgment. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
Counly  of  San  Bernardino.    J.  W.  Curtis,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

J.  Vincent  Hannon  and  A.  S.  Maloney,  for  Appellant 

U.  S.  Webb,  Attomey-Qeneral,  Joseph  L.  Lewinsohn,  Dep- 
uty Attomey-Qeneral,  and  Jerry  H.  Powell,  for  Respondent 

CONREY,  P.  J. — ^Defendant  was  convicted  of  the  crime  of 
misdemeanor  committed  by  willfully  and  unlawfully  main- 
taining and  carrying  on  a  place  in  the  county  of  San  Bernar- 
dino where  intoxicating  liquors  were  sold,  etc.,  contrary  to 
an  ordinance  of  that  counly.  The  defendant  appeals  from 
the  judgment 

At  the  trial  the  defendant  was  sworn  as  a  witness  in  her 
own  behalf,  but  did  not  testify  concerning  any  illegal  sales 
of  liquor  at  the  winery,  which  was  owned  by  her  and  con- 
ducted by  her  son-in-law,  one  Jean  Fages.  In  the  course 
of  his  address  to  the  jury,  the  district  attorney  made  the 
following  statement:  ''I  wish  to  call  your  attention  to  a  re- 
markable thing.  The  defendant  was  placed  upon  the  stand, 
but  she  was  not  asked  regarding  any  illegal  sales  of  liquor. 
Mr.  Hannon  did  not  ask  her  a  question  concerning  this  mat- 
ter. He  was  too  good  a  lawyer,  and  I  give  him  credit  for 
having  too  much  respect  for  his  client's  feelings  than  to  have 
placed  her  in  an  embarrassing  position  by  asking  her  such 
questions.''  Defendant's  attorney  thereupon  objected  to  the 
statement  so  made,  and  asked  the  court  to  instruct  the  jury 
that  it  was  not  incumbent  upon  the  defendant  to  make  any 
denial  of  anything  pertaining  to  the  matter  mentioned  by 
the  district  attorney.  To  this  the  court  replied:  ''The  law 
don't  require  the  defendant  to  take  the  stand  at  all,  but  when 
the  defendant  has  taken  the  stand,  I  don't  think  she  is  pro- 
tected after  that.  I  think  the  district  attorney  is  within  his 
rights."    The  district  attorney  then  continued  his  address, 
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amplifying  and  emphasizing  his  previous  remarks  upon  the 
failure  of  the  defendant  to  testify  about  illegal  sales  of  liquor 
at  her  place  of  business. 

We  have  no  doubt  that  in  making  said  statements  to  the 
jury  the  district  attorney  was  guilty  of  misconduct,  and  that 
the  court  erred  in  overruling  defendant's  exceptions  thereto. 
Section  1323  of  the  Penal  CJode  provides  that  the  neglect  or 
refusal  of  a  defendant  in  a  criminal  action  to  be  a  witness 
**  cannot  in  any  manner  prejudice  him  nor  be  used  against 
him  on  the  trial  or  proceeding."  This  section  has  been  held 
to  protect  a  defendant  against  adverse  comment  upon  his 
failure  to  testify,  not  only  where  the  defendant  was  not  a 
witness,  but  also  where  the  defendant  was  a  witness  but 
omitted  to  testify  concerning  some  of  the  elements  of  fact  at 
issue  in  the  case.  {People  v.  McOungill,  41  Cal.  429 ;  People 
V.  Sanders,  114  Cal.  216,  231,  [46  Pac.  153] ;  People  v.  Morris, 
3  Cal.  App.  1,  [84  Pac.  463] .)  We  think  that  this  misconduct 
and  error  was  so  far  prejudicial  to  the  defendant  that  justice 
requires  a  reversal  of  the  judgment.  The  evidence  in  the 
record  fails  to  show  that  defendant  had  any  knowledge  of  the 
illegal  sale  of  liquor  which  constituted  the  principal  item  of 
evidence  on  the  part  of  the  prosecution,  until  after  that  trans- 
action had  been  completed ;  and  also  fails  to  show  that  she  had 
knowledge  of  any  previous  violations  of  the  law  by  her  agent 
until  after  they  had  occurred.  There  is  no  direct  evidence 
that  she  ever  advised  or  approved  of  those  illegal  acts.  She 
did  not  reside  at  and  was  not  usually  present  at  said  place 
of  business.  In  effect  the  evidence  against  her  is  circum- 
stantial, and  is  not  so  far  conclusive  that  we  are  warranted  in 
using  section  4^  of  article  VI  of  the  constitution  as  a  ground 
for  aflBrming  the  judgment. 

Some  other  questions  of  importance  are  discussed  in  the 
briefs,  but  th^  probably  will  not  arise  in  connection  with  a 
second  trial  of  the  case. 

The  judgment  is  reversed. 

James,  J.,  and  Shaw,  J.,  concurred. 
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[Giy.  No.  2641.    Second  Appellate  Distriet~49eptember  10,  1018.] 

THE   PEOPLE,    Eeapondent,   v.    GEOEQE   C.   POWEE, 

Appellant 

Statute  of  Liicitations  —  Appeal  —  Amended  CoiiPLAiNT  —  Iksupii- 
dSNT  Beoobd. — ^Where  the  record  on  appeal  from  a  judgment 
ahowB  the  date  of  the  filing  of  an  amended  complaint,  but  not  the 
time  when  the  action  was  commenced,  an  appellate  tribunal,  not 
knowing  when  the  original  complaint  was  filed,  cannot  find  error  in 
the  trial  court's  finding  that  the  action  is  not  barred  hj  certain 
sections  of  the  Code  of  Civil  Procedure  pleaded  in  the  defendant's 
answer. 

HiGHWATB  AND  BOADS  —  ObSTBUCTTON  OP  PUBLIO  TEAYEL — ETlCBANK- 
HENT  CONSnUOTED  ON    BOADWAT    PUBLIC    NlHSANOS  —  ACTION  TO 

Abate  —  Dibtbiot  Attobnet's  Authobitt.— The  district  attorney 
has  authority  under  section  4156  of  the  Political  Code  and  sec- 
tions 3479  and  3480  of  the  Civil  Code  to  prosecute  an  action  to 
•bate  a  public  nuisance  caused  by  the  construction  and  maintenance 
of  an  earthen  embankment  on  a  public  highway. 

Id. — Pleading — Complaint — Demubreb  fob  Uncertainty. — In  this  ac- 
tion tiD  abate,  as  a  public  nuisance,  an  embankment  constructed  on 
a  highway,  the  trial  court  did  not  err  in  overruling  a  demurrer 
to  the  complaint  for  uncertainty,  in  not  specifying  the  sire,  height, 
width,  or  particular  location  of  the  embankment  nor  in  what  manner 
the  free  passage  and  use  in  the  customary  manner  of  the  land  was 
obstructed  by  reason  of  the  embankment,  the  appellate  court  deem- 
ing the  complaint  sufficiently  clear  and  certain  as  to  those  matters, 
and  the  evidence  in  the  record  further  showing  that  this  part  of  the 
controvert  was  fully  presented  to  the  court  at  the  trial,  and  that 
the  defendant  suffered  no  prejudice  by  reason  of  the  claimed  uncer- 
tainty. 

Id.— Cbeation  op  Publio  Hiohwat— Declabation  op  Boabd  op  Stjpeb- 
VI80BS — ^UsEBr— Pbesumption  OP  DEDICATION. — ^Notwithstanding  the 
provisions  of  certain  statutes  declaring  what  roads  are  to  be  con- 
sidered public  highways,  a  formal  declaration  by  the  board  of 
supervisors  is  not,  under  all  circumstances,  essential  to  the  creation 
of  a  public  highway,  since  roads  may  become  public  highways  with- 
out any  formal  or  express  dedication,  by  long  uninterrupted  use  and 
general  acquiescence,  prescription,  or  implied  dedication,  which  may 
be  presumed  from  long  and  continued  adverse  use. 

Id.— Evidence — Banch  Patents. — ^Where,  in  an  action  to  abate  as  a 
public  nuisance  an  earthen  embankment  constructed  on  land  alleged 
to  be  a  public  highway,  the  defendant's  answer  put  in  issue  the 
saritteiMO  of  the  highway  and  claimed  ownership  in  the  defendant 
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of  the  land  on  which  the  embankment  was  constructed,  objections 
to  ranch  patents  offered  in  evidence  by  the  plaintiff  were  properly 
overruledi  the  patents  being  admissible  for  the  purpose  of  showing 
adjoining  ranch  lines  which  were  often  referred  to  while  the  testi- 
mony was  being  receivedi  and  one  of  the  patents  being  admissible 
as  against  the  defendant,  it  having  been  issued  to  a  predecessor  in 
title  under  whom  the  defendant's  title  came  into  existence. 
Id, — Findings  Sustained. — The  evidence  in  such  case  is  examined  and 
found  sufficient  to  sustain  the  findings  and  judgment  for  the 
plaintiff. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Ventura  County,  and  from  an  order  denying  a  new  trial. 
Milton  T.  Parmer,  Judge  Presiding. 

The  facts  are  stated  in  the  opinion  of  the  comt. 

W.  H.  Barnes  and  Edward  M.  Selby,  for  Appellant 

Don  G.  Bowker,  District  Attorney,  Robert  M.  Sheridan, 
and  H.  F.  Orr,  for  Respondent. 

CONRET,  P.  J. — Action  to  abate  a  nuisance,  alleged  to 
have  been  caused  by  the  construction  and  maintenance  of  an 
earthen  embankment  on  a  public  highway.  The  defendant 
appeals  from  the  judgment  and  from  an  order  denying  his 
motion  for  a  new  trial. 

The  amended  complaint  contains  allegations  to  the  effect 
that  the  parcel  of  land  therein  described  is  now,  and  for 
more  than  forty-six  years  prior  to  the  commencement  of  this 
action  has  been,  used  by  the  public  for  the  purposes  of  travel 
thereon  as  and  for  a  part  of  a  certain  public  highway  known 
as  the  "Old  Cone  jo  road";  that  such  use  was  continuous, 
notorious,  and  adverse  to  the  claim  or  right  of  possession  of 
the  defendant  and  his  predecessors  in  interest  and  with  their 
knowledge;  that  in  the  month  of  April,  1908,  the  defendant 
without  any  right  whatever  erected  and  constructed,  and  con- 
tinues to  maintain,  a  certain  earthen  embankment  upon  and 
along  and  within  the  exterior  boundaries  of  said  parcel  of  land 
for  a  total  length  of  3,145  feet,  more  or  less ;  that  by  reason  of 
said  embankment  the  free  passage  and  use  in  the  customary 
manner  of  said  parcel  of  land  has  been  and  is  obstructed,  and 
said  embankment  interferes  materially  with  the  right  of  the 
public  to  travel  over  and  along  said  parcel  of  land  in  the  usual 
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and  cnstomary  manner.  The  defendant's  answer  raised 
issues  of  fact  as  to  the  existence  of  the  highway  and  sepa- 
rately as  to  the  width  thereof.  Defendant  did  not  deny  that 
he  constructed  and  maintained  a  certain  earthen  embankment 
upon,  along,  and  within  said  parcel  of  land,  but  he  denied 
that  he  did  so  without  any  right  whatsoever  or  without  full 
legal  right 

In  the  fifth  paragraph  of  his  answer  the  defendant  alleged 
tliat  he  is  the  owner  of  all  portions  of  said  strip  of  land  which 
lie  southwest  of  the  center  line  thereof  and  of  a  large  tract 
of  land  adjoining  said  strip  on  the  southwest;  that  on  the 
land  so  owned  by  him  he  has  a  lemon  orchard  and  other 
valuable  improvements ;  that  in  order  to  conduct  water  to  his 
trees  for  irrigation  he  has  constructed  a  ditch  upon  his  land 
about  parallel  with  the  center  line  of  said  parcel  of  land  de- 
scribed in  the  amended  complaint  and  at  all  points  distant 
more  than  thirty  feet  from  said  center  line;  that  the  north- 
east side  or  bank  of  said  ditch  extends  upon  the  southwesterly 
portion  of  said  parcel  of  land,  but  is  at  all  points  more  than 
twenty  feet  distant  from  the  center  line  thereof. 

In  its  findings  the  court  declared  that  the  defendant  con- 
structed and  maintained  said  earthen  embankment  within  the 
limits  of  the  parcel  of  land  described,  which  land  is  a  part 
of  the  highway  as  alleged  by  plaintiff,  and  that  said  embank- 
ment is  located  on  the  south  or  southerly  portion  thereof. 
As  to  the  other  statements  above  mentioned,  as  found  in  the 
fifth  paragraph  of  the  answer,  there  are  no  specific  findings, 
but  the  evidence  shows  without  conflict  that  they  are  true 
and  we  shall  assume  that  they  are  true;  this  assumption  being 
in  harmony  with  the  assumptions  made  by  counsel  in  their 
briefs. 

We  are  unable  to  find  any  error  in  the  court's  finding  that 
the  action  is  not  barred  by  the  provisions  of  certain  sections 
of  the  Code  of  Civil  Procedure  pleaded  in  the  defendant's 
answer.  The  amended  complaint  was  filed  April  30,  1914,  but 
we  do  not  know  when  the  original  complaint  was  filed.  The 
record  on  appeal  does  not  show  the  time  when  the  action  waa 
eommenced. 

The  district  attorney  was  authorized  to  prosecute  this  ac* 
tion.     (Pol.  Code,  sec.  4156;  Civ.  Code,  sees,  3479,  3480.) 

Appellant  claims  that  the  court  erred  in  overruling  his 
demurrer  to  the  amended  complaint    The  points  urged  are, 
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that  the  complaint  is  uncertain  because  it  does  not  specify 
the  size,  the  height,  the  width,  or  the  particular  location  of 
the  alleged  earthen  embankment;  and  is  further  uncertain 
because  it  did  not  show  in  what  manner  the  free  passage 
and  use  in  the  customary  manner  of  said  parcel  of  land  was 
obstructed  by  reason  of  the  said  embankment.  We  think  that 
the  complaint  was  sufficiently  clear  and  certain  as  to  these 
matters.  The  answer  of  the  defendant  and  the  evidence  aa 
produced  at  the  trial  further  show  that  this  part  of  the  con- 
troversy was  fully  presented  to  the  court  and  that  the  de- 
fendant suffered  no  prejudice  by  reason  of  the  claimed  un- 
certainty in  the  complaint. 

Appellant  claims  that  the  roadway  in  question  in  this  ac- 
tion has  never  become  a  public  highway  because  it  has  never 
been  declared  such  by  order  of  the  board  of  supervisors.  In 
support  of  this  the  following  statutory  provisions  are  relied 
upon:  Section  1  of  "An  Act  Concerning  Boads  and  High- 
ways," found  in  the  Statutes  of  1855  at  page  192,  reads  as 
follows:  "All  roads  shall  be  considered  as  public  highways 
which  are  now  used  as  such,  and  have  been  declared  such  by 
order  of  the  court  of  sessions  or  board  of  supervisors,  or 
which  may  be  hereafter  so  declared  by  the  board  of  super- 
visors within  their  respective  counties."  Section  2619  of 
the  Political  Code,  which  became  effective  on  January  1, 
1873,  as  originally  enacted,  read:  "Roads  laid  out  and  re- 
corded as  highways,  by  order  of  the  board  of  supervisors, 
and  all  roads  used  as  such  for  a  period  of  five  years,  are 
highways."  In  1874  section  2619  was  amended  by  striking 
out  the  clause,  "and  all  roads  used  as  such  for  a  period  of 
five  years."  Section  2621  of  the  Political  Code,  as  enacted 
in  1883,  [Stats.  1883,  p.  6],  contained  the  provision  that 
"No  route  of  travel  used  by  one  or  more  persons  over  an- 
other's land,  shall  hereafter  become  a  public  road  or  byway 
by  use,  or  until  so  declared  by  the  board  of  supervisors  or 
by  dedication  by  the  owner  of  the  land  affected."  In  addi- 
tion to  the  foregoing  statutory  provisions  quoted  by  appellant, 
we  should  also  take  into  account  section  2618  of  the  Political 
Code  which,  as  enacted  in  1872,  read  as  follows:  "Highways 
are  roads,  streets,  or  alleys  and  bridges,  laid  out  and  erected 
by  the  public,  or  if  laid  out  or  erected  by  others,  dedicated 
or  abandoned  to  the  public."  And  as  re-enacted  in  1883  and 
still  in  force,  reads  as  follows:  "In  all  counties  of  this  state 
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public  highways  are  roads,  streets,  alleys,  lanes,  courts,  places,  ^ 
trails,  and  bridges,  laid  out  or  erected  as  such  by  the  public, 
or  if  laid  out  or  erected  by  others,  dedicated  or  abandoned 
to  the  public,  or  made  such  in  actions  for  the  partition  of  real 
property.'' 

Notwithstanding  the  statutory  provisions  above  noted,  it 
does  not  appear  that  a  formal  declaration  by  the  board  of 
supervisors  has  ever  been  held  to  be  under  all  circumstances 
essential  to  the  creation  of  a  public  highway.  On  the  con- 
trary, the  supreme  court,  in  Hartley  v.  Vemdllion,  141  Cal. 
339,  348,  [74  Pac.  987,  991],  stated  the  law  as  follows:  ''It 
is  a  matter  of  common  knowledge  that  many  roads  and  high- 
ways in  this  state — starting,  perhaps,  first  as  mere  trails — 
became  public  highways  without  any  formal  or  express  dedi- 
cation, but  by  long  uninterrupted  use  and  general  ac- 
quiescence. When,  as  in  this  case,  the  public,  or  such  portion 
of  the  public  as  had  occasion  to  use  the  road,  traveled  over 
the  same,  with  full  knowledge  of  the  land  owners  interested, 
without  asking  or  receiving  any  permission  and  without  ob- 
jection from  anyone,  for  a  period  of  time  beyond  that  re- 
quired by  law  to  bar  a  right  of  action,  a  right  in  the  public 
to  the  use  of  the  road  arises  by  prescription  or  implied  dedi- 
cation. (Schwerdtle  v.  County  of  Placer,  108  Cal.  589,  [41 
Pac.  448].)  In  the  opinion  in  that  case  a  large  number  of 
authorities  are  cited  to  the  effect  that  a  dedication  is  pre- 
sumed from  long  and  continued  adverse  use  of  a  road  or  high- 
way." 

Appellant  next  contends  that  the  evidence  does  not  justify 
the  finding  that  the  southerly  ten  feet  of  the  sixty-foot  strip 
is  now  or  ever  has  been  used  by  the  public  in  general  for  the 
purposes  of  travel  thereupon.  Appellant's  position  is  stated 
by  his  counsel  as  follows:  "He  does  not  admit  the  existence 
of  a  public  highway  at  all,  but  he  does  claim  that  if  any  pub- 
lic highway  exists  by  reason  of  people  having  traveled  along 
the  strip  of  land,  the  width  of  such  highway  does  not  exceed 
forty  feet,  or  twenty  feet  on  each  side  of  the  center  line. 
If  so,  the  alleged  embankment  is  not  in  the  highway.  .  .  . 
We  are  not,  therefore,  particularly  concerned  at  this  time  as 
to  the  correctness  of  the  findings  of  the  court  so  far  as  they 
relate  to  the  central  forty  feet  of  the  strip,  but  are  essentially 
interested  in  determining  the  character  of  the  southerly  ten 
feet  of  the  sixty-foot  strip.    The  findings  of  the  court  above 
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referred  to  relate  to  the  entire  width  of  the  sixty-foot  strip, 
and  the  inclusion  of  the  southerly  ten  feet  is  essential  to  the 
support  of  the  judgment."  Our  examination  of  the  record 
of  the  testimony  received  at  the  trial  satisfies  us  that  there 
was  evidence  sufficient  to  support  the  court's  findings  not 
only  as  to  the  existence  of  the  highway,  but  also  as  to  the  full 
width  of  said  sixty  feet  thereof.  This  may  be  shown  by 
reference  to  a  very  few  items  of  the  evidence.  The  witness, 
Flint,  who  has  resided  in  Ventura  County  since  May,  1863, 
stated  that  the  property  of  the  defendant  is  located  on  the 
south  side  of  the  Old  Conejo  road — what  used  to  be  the 
Cone  jo  road,  **and  it  is  the  same  old  road  now."  It  must 
be  admitted  that  there  was  some  uncertainty  in  the  testimony 
of  this  witness  as  to  the  location  of  the  road.  For  instance, 
he  says,  '*the  present  road  is  farther  north  than  the  Conejo 
road  was,  than  the  old  road ;  I  think  about  to  where  his  house 
is,  is  the  same,  and  from  there  I  think  it  is  a  little  farther 
south."  He  further  said  that  it  was  just  about  the  same  old 
track  all  the  time  until  they  began  to  fence  it  up,  and  was 
about  fifty  or  sixty  feet  wide,  or  possibly  eighty  feet.  The 
witness,  Frank  B.  Dennis,  stated  that  he  had  been  acquainted 
with  the  land  now  owned  by  defendant  since  1860  or  1861, 
when  the  ranch  was  bought  by  Dixie  Thompson ;  that  in  1868 
the  Conejo  road,  from  the  Telegraph  road  to  the  Santa  Clara 
River,  ran  about  the  same  place  it  does  at  the  present  date; 
that  it  ran  along  the  grant  line  between  the  San  Miguel  and 
the  Santa  Paula  y  Saticoy  ranches.  It  may  be  noted  at  this 
point  in  explanation  of  the  testimony  that  records  were  in- 
troduced in  evidence  which  showed  that  defendant's  property 
is  in  the  Rancho  San  Miguel  and  in  that  part  thereof  ad- 
joining the  Bancho  Santa  Paula  y  Saticoy.  The  same  witness 
said  that,  "at  that  time  it  was  all  open  country,  you  might 
say,  I  guess — ^it  was  just  simply  a  main  traveled  road.  It 
was  probably  eighty  or  one  hundred  feet  in  width  at  those 
times,  and  it  might  have  been  less  than  that;  it  varied  in 
width";  that  a  fence  was  placed  along  that  road  by  Dixie 
Thompson  in  1878  or  1879.  D.  D.  De  Nure  testified  that  he 
became  acquainted  with  the  locality  in  question  in  186&; 
that  at  that  time  they  traveled  on  the  same  road  that  is  there 
now.  "It  was  just  a  common  country  highway.  It  never 
had  been  worked  very  much.  Just  an  ordinary  road  as  you 
would  find  anywhere  in  a  new  country;  I  believe  they  call  it 
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the  Cone  jo  Road."  **I  have  no  clear  idea  now  of  where 
Mr.  Power's  east  line  is,  unless  it  is  along  that  road.  I  have 
seen  a  lemon  orchard  there,  but  I  did  not  notice  whether  it 
came  up  to  the  road  or  not."  ** After  this  county  was  set 
oflf  from  Santa  Barbara,  then  that  road  was  worked  just 
about  as  it  is  now ;  I  think  it  was  about  1874  that  they  com- 
menced working,  after  they  got  the  new  county ;  then  we  had 
the  road  worked,  and  the  road  along  that  fence,  along  that 
Montalvo  road,  to  my  recollection,  was  worked  up  about  as 
vide  as  it  is  now,  about  fifty  or  sixty  feet  wide;  that  was 
considerably  wider  than  it  had  been  before  that  time;  that 
is,  it  was  wider  after  they  commenced  to  work  it."  The  wit- 
iiess,  J.  L.  Crane,  knew  this  locality  as  early  as  1862,  and 
knew  the  Old  Conejo  road  at  that  time.  **I  could  not  locate 
absolutely  where  that  road  run  then,  but  practically  it  never 
seemed  to  me  that  there  was  any  change  there  from  then  until 
now ;  there  was  only  this  change,  of  course,  the  road  was  never 
fenced  or  laid  off  on  lines,  went  weaving,  as  it  were,  curved." 
**In  1862  and  down  to  1867  the  road  was  varied  in  different 
widths ;  in  some  places  it  was  100  feet  wide.  In  some  places 
maybe  it  would  not  be  over  60."  He  further  stated  that  he 
is  satisfied  that  the  old  road  from  1868  to  1874,  the  general 
location  of  it,  is  surely  the  same  as  at  the  present  time.  The 
witness  Barnes  said:  "I  am  perfectly  familiar  with  the  road 
now  traveled  along  the  property  of  Mr.  Power,  known  as 
Old  Conejo  road ;  that  road  has  been  used  and  traveled  as  it 
is  at  present  from  1881  up  to  the  present  time.  It  never 
could  have  been  changed,  because  as  I  say,  Mr.  Mill's  land 
was  all  fenced  and  the  Thompson  land  was  all  fenced,  it  could 
not  have  been  changed;  there  has  been  considerable  travel 
along  that  road  during  these  years.  It  is  probably  the  most 
extensively  traveled  road  in  the  county.  Road  work  has  been 
done  off  and  on  during  that  period  of  time."  In  this  con- 
nection it  should  be  remembered  that  Thompson  was  formerly 
the  owner  of  property  including  the  property  of  defendant. 

Appellant  further  insists  that  certain  of  his  objections  to 
testimony  offered  by  the  plaintiff  should  have  been  sustained. 
We  have  examined  that  testimony  and  the  objections  offered, 
and  are  of  the  opinion  that  the  court's  rulings  do  not  con- 
tain any  errors  of  sufficient  importance  to  warrant  us  in  set- 
tins:  aside  the  judgment.  The  ranch  patents  were  valuable 
and  admissible  for  the  purpose  of  showing  the  lines  of  ad- 
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joining  ranchos,  which  lines  were  often  referred  to  as  the 
testimony  was  received ;  and  the  references  to  the  Old  Conejo 
road  in  the  patent  of  Bancho  San  Miguel  were  admissible  as 
against  the  defendant,  since  the  patent  was  issued  to  a  pre- 
decessor in  title  and  under  whom  the  defendant's  title  came 
into  existence.  The  objections  to  certain  questions  on  the 
ground  that  they  were  leading  may  be  disposed  of  by  observ- 
ing that  the  answers  show  that  the  witnesses  did  not  "lead." 
Assuming  that  the  court  erred  in  admitting  in  evidence  cer- 
tain field-notes  and  plat  of  a  survey  made  by  the  witness,  John 
A.  Barry,  we  think  that  the  defendant  was  not  prejudiced 
seriously  thereby,  if  at  all.  While  the  plat  shows  a  width  of 
sixty  feet  for  the  road,  this  witness  testified  that  the  portion 
occupied  by  travel  did  not  exceed  forty  feet.  The  diagram 
simply  showed  a  road,  and  while  the  field-notes  indicated 
that  the  witness  made  the  measurements  as  for  a  sixty- 
foot  road,  his  admissions  in  testimony  show  that  this  was  an 
arbitrary  assumption.  The  documents  should  have  been  re- 
jected, but  they  constitute  a  very  insignificant  portion  of  the 
evidence  upon  which  the  court  made  its  findings  as  to  the 
existence  and  width  of  the  road.  The  court  did  not  err  in 
overruling  the  defendant's  objections  to  certain  proceedings 
in  the  matter  of  a  petition  for  a  road  by  Stevens  and  others. 
This  referred  to  a  proposed  re-establishment  of  an  important 
roadway  intended  to  run  partly  by  the  route  of  the  Old 
Conejo  road.  Defendant's  predecessor,  Thompson,  filed  a 
protest  wherein  he  set  forth  reasons  why  the  proposed  road 
ought  not  to  be  established  as  a  county  road.  This  protest 
was  sustained  and  the  proceedings  were  abandoned.  The 
protest  as  made  by  Thompson  was  dated  December  16,  1870, 
and  contained  numerous  references  to  "the  old  road."  One 
of  these  statements  was  that  "the  old  road  was  many  years 
ago  established  by  competent  persons  as  the  county  road  and 
money  expended  upon  it  by  tiie  state  and  county,  making  it 
a  good,  easy,  safe  and  practicable  road.*'  This  was  an  admis- 
sion of  fact  concerning  the  existence  of  the  road  and  was  ad- 
missible in  evidence  as  against  the  defendant. 

The  case  as  a  whole  was  very  fully  presented  and  fairly 
tried  and  the  court's  findings  are  sufficiently  sustained  by  the 
evidence. 

The  judgment  and  order  are  affirmed. 

James,  J.,  and  Shaw,  J.,  concurred. 
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[Civ.  No.  2434.    First  Appellate  Distrfct.— September  10,   1918.] 

?•    K    HOARE,    Respondent,    v.    MERRIB    A.    GLANN. 
Executrix,  ete.,  Appellant. 

OoNTBACTP— Street  Work— Assionmint— Nonci — Rescission. — ^Where 
the  person  to  whom  a  eonttact  to  do  certain  street  work  had  been 
awarded  assigned  it  to  another  with  the  consent  of  the  town  trustees, 
the  assignment  providing  that  in  the  event  of  the  failure  of  the 
assignee  to  prosecute  the  work  under  said  contract  to  the  satisfaction 
of  the  town  engineer  or  town  trustees,  then,  upon  written  notice  to 
the  assignor  from  the  town  trustees  to  the  effect  that  the  contract 
was  not  being  properly  carried  out,  that  the  interest  of  the  assignee 
under  the  contract  should  cease  and  determine,  and  that  the  assignor 
might  take  up  the  work  and  finish  it,  and  that  he  would  be  subro- 
gated to  all  of  the  claims  and  rights  of  the  assignee  under  the  con- 
tract, and  subsequently  upon  the  failure  of  the  assignee  to  prosecute 
tke  work  to  the  satisfaction  of  the  town  trustees,  they  passed  a 
resolution  to  that  effect  and  caused  the  same  to  be  served  on  both 
the  assignor  and  the  assignee,  such  notice  did  not  constitute  a  re- 
■eission  of  the  contract  between  the  assignor  and  the  assignee. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Marin  County.    Edgar  T.  Zook,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Henry  Conlin,  for  Appellant. 

B.  D.  Marx  Greene,  for  Respondent 

STURTEVANT,  J.,  pro  fern.— This  is  an  action  for  dam- 
ages  for  breach  of  contract.  The  plaintiff  was  awarded  a 
judgment  against  the  defendant  in  the  lower  court,  and  the 
defendant  has  appealed  on  the  judgment-roll. 

On  the  second  day  of  January,  1913,  the  town  of  Larkspur 
awarded  a  contract  to  the  plaintiff,  P.  H.  Hoare,  to  do  cer- 
tain street  work ;  later,  on  tiie  same  date,  with  the  consent  of 
the  board  of  trustees  of  said  town,  the  plaintiff  assigned  his 
contract  to  N.  P.  Glann ;  by  its  terms  the  contract  of  assign- 
ment was  made  subject  to  all  the  terms,  provisions,  and  condi- 
tions contained  in  the  specifications  and  in  the  original  con- 
tract entered  into  between  the  town  of  Larkspur  and  the 
plaintiff,  P.  H.  Hoare.  In  the  contrnct  of  assignment  it  was 
provided  that  in  the  event  of  the  failure  of  Glann  to  prose- 
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cute  the  work  under  said  contract  to  the  satisfaction  of  the 
engineer  of  the  town  of  Larkspur^  or  the  satisfaction  of  the 
board  of  trustees  of  the  town,  then,  upon  written  notice  to 
Hoare  from  the  board  of  trustees,  to  the  effect  that  said  con- 
tract was  not  being  properly  carried  out,  that  the  interest  of 
Glann  under  the  contract  should  cease  and  determine,  and 
that  Hoare  might  take  up  the  work  and  finish  it,  and  that  he 
would  be  subrogated  to  all  of  the  claims  and  rights  of  Qlann 
under  the  contract  with  the  town  of  Larkspur.  The  Fidelity  & 
Deposit  Company  of  Maryland  thereupon  executed  a  bond  to 
P.  H.  Hoare  for  the  faithful  performance  of  Glann 'b  con- 
tract. N.  P.  Glann  did  not  prosecute  the  work  under  the 
contract  to  the  satisfaction  of  the  board  of  trustees  of  Lark- 
spur, and  on  the  eighteenth  day  of  August,  1913,  the  board  of 
trustees  passed  a  resolution  to  that  effect^  and  immediately 
caused  the  same  to  be  served  on  Glann  and  Hoare.  P.  H. 
Hoare  upon  receipt  of  the  notice  immediately  notified  the 
board  of  trustees  that  he  was  willing  to  take  up  the  work  and 
finish  the  same,  and  was  authorized  by  the  board  of  trustees 
to  do  so.  Thereupon  P.  H.  Hoare  entered  upon  the  perform- 
ance of  the  work,  and  completed  the  work  at  an  extra  cost 
amounting  to  $2,869.51,  the  amount  for  which  the  plaintiff 
recovered  judgment.  Thereafter,  on  the  fifth  day  of  No- 
vember, 1914,  N.  P.  Glann  died,  and  such  proceedings  were 
had  that  the  action  was  continued  against  the  executrix  of  his 
estate. 

The  defendant  executrix  contends  that  the  notice  by  the 
board  of  trustees  which  it  gave  on  the  eighteenth  day  of 
August,  1913,  constituted  a  rescission  of  the  contract  between 
Glann  and  Hoare.  This  point  is  presented  in  several  differ- 
ent ways  in  the  brief.  We  are  not  inclined  to  agree  with 
this  view.  The  notice  was  no  broader  than  the  contract  ex- 
pressly provided  for,  and  therefore  did  not  constitute  an  act 
of  rescission.  (Oursler  v.  Thacher,  152  CaL  739,  [93  Pac. 
1007].) 

We  are,  therefore,  of  the  opinion  that  the  judgment  of 
the  lower  court  should  be  affirmed,  and  it  is  so  ordered* 

Lennon,  P.  J.,  and  Beasly,  J.,  pro  tern.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judpjment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  couit  on  November  7,  1918. 
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[Civ.  No.   2442.    Fint   Appellate  DiBtriet.—September  11,  1918.] 

JAMES  B.  BOOTH  et  al.,  Appellants,  v.  J.  M.  STOW  et  al., 
Bespondents. 

QiHETiNO  TiTUi  —  Pleadings  —  Cboss-complaint,  When  Unnsoessabt. 
Where,  in  an  action  to  quiet  title,  the  sole  question  in  dispute  is 
the  location  of  the  boundary  line  between  the  plaintiffs  and  the 
defendants,  a  judgment  for  or  against  the  plaintiffs  is  conversely 
a  judgment  against  or  for  the  defendants;  in  such  a  ease  a  eross- 
eomplaint  is  unnecessary,  and  if  filed  will  be  treated  by  the  court 
as  an  answer  containing  affirmative  matter. 

Id. — Answer  to  Cross -complaint — Statute  oi"  Limitations — Finding 
Immaterial. — ^Where  in  such  case  the  plaintiff  has  answered  the 
eross-complaint,  and  has  pleaded  among  other  defenses  thereto  the 
statute  of  limitations,  a  finding  on  that  plea  is  wholly  immaterial, 
although  the  ease  was  tried  on  the  issues  made  by  the  pleadings 
filed,  and  the  trial  court  found  that  the  defendants  were  not  barred 
by  the  statute. 

Id. — Boundaries — Agreed  Line. — ^Where  in  an  action  to  quiet  title,  it 
appeared  that  the  joint  owners  of  real  property,  who,  in  pursuance 
of  an  agreement  to  partition  it,  had  exchanged  deeds  for  undivided 
half  interestlB  in  the  north  and  south  halves  respectively,  had  imme- 
diately thereafter  eonveyed  the  south  half  to  the  plaintiffs,  the 
grantors  agreeing  with  the  plaintiffs  that  as  soon  as  a  survey, 
which  had  been  previously  arranged  for  should  be  made,  they  would 
again  exchange  deeds,  and  it  also  appeared  that  shortly  there- 
after, the  survey  having  been  made,  the  plaintiff  accepted  the 
survey  and  went  into  possession  of  the  tract  as  surveyed,  and  to- 
gether with  the  owner  of  the  north  half,  immediately  erected  a 
fence  on  the  line  run  by  the  surveyor,  both  parties  understanding 
that  it  was  not  necessary  for  them  to  make  new  deeds,  and  there- 
after both  the  plaintiffs  and  the  owner  of  the  north  half  made  con- 
veyances based  on  the  said  survey,  the  line  thus  agreed  on  and 
acquiesced  in  was  binding  on  and  applicable  to  all  parties  to  the 
agreement  and  their  successors  by  subsequent  deed. 

Id. — Mutual  Mistake  —  ETvidence  —  Parol  Evidence  Admissible. — 
Where  in  an  action  to  quiet  title  the  pleadings  put  in  issue  the 
mutual  mistake  of  the  parties  in  framing  and  executing  their  deeds, 
the  trial  court  did  not  err  in  receiving  parol  evidence. 

Id. — Scope  or  Judgment. — Where  in  an  action  to  quiet  title  in  which 
the  sole  question  in  dispute  was  the  location  of  the  boundary  line 
between  the  plaintiffs  and  defendants,  and  the  trial  court  treated  a 
erofls-complaint  filed  by  the  defendantiB  as  such   and  awarded  relief 
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aceordinglj,  it  is  necessary  to  modify  the  judgment,  but  this  may 
be  done  by  striking  out  the  affirmative  relief  and  decreeing  that 
the  plaintiffs  are  not  the  owners  or  seised  in  fee  of  the  land  claimed. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Con- 
tra Costa  County.    Henry  C.  Gesford,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

A.  A.  Moore  and  Wilder  Wight,  for  Appellants. 

J.  E.  Bodgers,  A.  F.  Bray,  and  A.  J.  Coogan,  for  Bespond- 
ents. 

STUBTEVANT,  J.,  pro  tern.— This  is  an  action  to  quiet 
title.  The  defendants  had  judgment  in  the  trial  court  and 
the  plaintiffs  have  appealed.  The  appellants  have  brought 
up  the  judgment-roll  and  a  bill  of  exceptions.  From  the  rec- 
ord before  us,  it  appears  that  the  dispute  arose  over  the  loca- 
tion of  a  boundary  line ;  the  plaintiflFs  filed  a  complaint  in  the 
ordinary  form  of  an  action  to  quiet  title;  the  defendants 
appeared  separately  and  filed  separate  answers  and  at  the 
same  time  filed  cross-complaints;  the  plaintiffs  answered  the 
cross-complaints,  and,  among  other  defenses,  they  pleaded  the 
statute  of  limitations  (Code  Civ.  Proa,  sec.  338,  subd.  4). 
The  case  was  tried  on  the  issues  made  by  the  above^ 
mentioned  pleadings.  The  trial  court  made  findings  which 
included  a  finding  that  the  plaintiffs  were  estopped,  and  one 
that  the  defendants  were  not  barred  by  the  statute  of  limita- 
tions. The  finding  on  estoppel  is  in  the  general  words  that 
the  plaintiffs  are  estopped,  but  no  facts  are  set  forth,  and  it 
appears  on  the  face  of  the  finding  that  the  same  is  a  con- 
clusion of  law  out  of  place.  As  the  sole  question  that  is  in 
dispute  is  the  location  of  the  boundary  line  between  the  plain- 
tiffs and  the  defendants,  it  is  patent  that  a  judgment  for  or 
against  the  plaintiffs  is,  conversely,  a  judgment  against  or  for 
the  defendants.  In  such  a  case  a  cross-complaint  is  unneces- 
sary. (WUson  V.  Madison,  55  Cal.  5,  8;  Miller  v.  Loco,  80 
CaL  257,  261,  [22  Pac.  195].)  When  such  is  the  condition 
of  the  record,  the  court  will  treat  a  cross-complaint  as  an  an- 
swer containing  aflSrmative  matter.  (Pcndey  v.  Rogers,  121 
Cal.  294,  [53  Pac.  808] ;  Phaiips  v.  Hagart,  113  Cal.  552,  [54 
Anu  St  Bep.  369,  45  Pac.  843].)    So  treating  the  pleadings,  a 
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finding  on  the  plea  of  the  statute  of  limitations  becomes  wholly 
immaterial.  The  pleadings  alleged  and  the  trial  court  found 
that  on  March  27,  1909,  Lillie  B.  Gardner  and  T.  B.  Jenkins 
were  the  joint  owners  of  a  ranch  in  Contra  Costa  County ;  on 
that  day  the  grantors  agreed  to  partition  the  ranch  and  to 
have  a  survey  made  dividing  the  uplands  and  the  lowlands  into 
two  equal  parts;  that  immediately  afterward  they  executed, 
each  to  the  other,  two  deeds,  in  one  of  which  T.  B.  Jenkins 
conveyed  to  his  cotenant  his  undivided  one-half  interest  in 
the  north  half,  and  in  the  other  deed  Lillie  B.  Gardner 
granted  to  him  her  undivided  one-half  interest  in  the  south 
half;  that  immediately  thereafter  both  grantors  deeded  the 
south  half  to  these  plaintiffs;  that  both  grantors  and  these 
plaintiffs  agreed  that  as  soon  as  the  survey  was  made  the 
grantors  would  again  exchange  deeds;  that  all  of  the  forego- 
ing deeds  were  executed  and  delivered  on  March  27, 1909 ;  that 
a  few  weeks  later  the  surveyor  made  the  survey;  that  the  plain- 
tiffs accepted  the  survey  and  went  into  possession  of  the  tract 
as  surveyed;  that  the  plaintiffs  and  the  owner  of  the  north 
half,  Lillie  B.  Gardner,  immediately  erected  a  fence  on  the  line 
so  run  by  the  surveyor;  that  **upon  their  acceptance  by  said 
plaintiff  and  said  defendant  Lillie  B.  Gardner  of  the  tract  of 
land  so  set  apart  by  the  said  survey  as  aforesaid,  said  plain- 
tiff and  said  defendant,  Lillie  B.  Gardner,  understood  and 
considered  that  it  was  not  necessary  for  them  to  make  new 
deeds  of  said  tract  of  land  so  accepted  by  them  aforesaid"; 
that  the  plaintiff  has  made  conveyances  based  on  the  said  sur- 
vey, and  the  defendant,  Lillie  B.  Gardner,  has  made  convey- 
ances based  on  the  said  survey. 

The  plaintiffs  commenced  this  action  by  filing  their  com- 
plaint on  March  24,  1914. 

It  is  clear  from  the  foregoing  statement  of  facts  that  all  of 
the  parties  considered  that  a  measurement  was  necessary. 
It  likewise  appears  that  a  measurement  was  had.  In  the  case 
of  Young  v.  Blakemm,  153  Cal.  477,  at  page  482,  [95  Pac.  888, . 
890],  Mr.  Justice  Shaw,  writing  the  opinion,  says:  '*If  a; 
measurement  is  made  and  the  line  agreed  on  and  acquiesced 
in  as  required  by  this  rule,  it  is  binding  on  and  applicable  to 
all  parties  to  the  agreement  and  their  successors  by  subse- 
quent deed.*' 

Silva  v.  Azevedo,  178  Cal.  495,  [173  Pac.  929],  affirms  the 
rule  in  Young  v.  Blakeman,  supra,  and  the  facts  in  the  Silva 

•8  Oal.  App.— 18 
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case  are  so  closely  parallel  to  the  facts  in  the  case  in  hand 
that  it  would  seem  nothing  more  is  necessary  than  merely  to 
cite  that  case. 

The  pleadings  put  in  issue  the  mutual  mistake  of  the  parties 
in  framing  and  executing  their  deeds,  and  there  was  no  error 
on  the  part  of  the  trial  court  in  receiving  parol  evidence 
(Code  Civ.  Proc,  sec.  1856,  subd.  1;  CapeUi  v.  Dandero,  123 
Cal.  324,  330,  [55  Pac.  1057].) 

The  trial  court  treated  tiie  cross-complaint  as  such  and 
awarded  relief  accordingly,  and  it  is  necessary  to  modify  its 
judgment.  This  can  be  done  by  striking  from  the  judgment 
all  matter  commencing  with  the  words,  ''Now  therefore'* 
(where  those  words  first  appear  in  the  judgment),  and  down 
to  and  including  the  words  "parties  respectively,"  where 
those  two  words  last  appear  in  the  judgment  and  inserting 
instead  the  following: 

*'Now  therefore,  it  is  by  the  court  ordered,  adjudged  and 
decreed  that  the  plaintiffs  are  not  the  owners  of  or  seised  in 
fee  simple  of  all  that  certain  piece  or  parcel  of  land  situate, 
lying  and  being  in  the  county  of  Contra  Costa,  state  of  Cali- 
fornia, and  more  particularly  described  in  paragraph  (5)  five 
of  the  plaintiffs'  second  amended  complaint."  As  so  modi- 
fied, the  judgment  should  be  affirmed  and  it  is  so  ordered. 

Lennon,  P.  J.,  and  Beasly,  J.,  pro  tern.,  concurred. 


[Ot.   No.  2443.    Firtt  AppeUate  District.— -September  18,  1918.] 

J.    B.    STEERE,    Respondent,    v.    CESARE    PORMILLI, 

Appellant. 

Bunj>iNo  OoNTBAcr — Pbovision  roB  Pebiodical  Progress  Payments — 
Contract  not  Sepa&ablb  —  Account  Stated. — ^A  proyirion  in  a 
building  contract  to  the  effect  that  the  defendant  would  make  pay- 
mentb:  Seventy-five  (75)  per  cent  of  the  value  of  the  labor  per- 
formed and  materials  incorporated  on  the  premises,  and  in  the  said 
building  and  structures,  as  estimated  by  the  defendant,  less  previous 
payments  made,  every  three  weeks  eommencing  with  the  third  week 
after  the  date  of  commencement  of  the  work,  does  not  operate  to 
make  the  contract  separable,  so  that  the  work  done  and  materials 
famished  during  each  three  we^v  constitute  a  separate  eontraol 
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and  the  settlements  at  the  end  of  eaeh  three  weeks  aecounts  stated, 
but  is  merely  a  means  provided  bj  the  contracting  parties  for  esti- 
mating the  amounts  of  the  progress  payments. 
Id.— Damages  for  Bbxaoh  —  Intkebst. — Interest  prior  to  judgment 
should  not  be  allowed  in  an  action  for  damages  for  breach  of  a 
building  contract,  the  claim  sued  on  being  unliquidated,  and  the 
amount,  until  a  trial  is  had,  being  only  the  pleader's  estimate. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  Frank  J.  Murasky, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Thomas  H.  Breeze,  for  Appellant. 

Walter  H.  Linforth,  for  Respondent. 

STUETEVANT,  J.,  pro  <em.— This  is  an  action  to  recover 
damages  for  a  breach  by  the  owner  of  a  building  contract.  A 
trial  on  questions  of  fact  was  had  in  the  lower  court,  judg- 
ment was  entered  in  favor  of  the  plaintiff,  and  the  defendant 
has  appealed  on  the  judgment-roll.  The  lower  court  found 
that  the  contract  as  pleaded  contained  a  provision  to  the 
effect  that  the  defendant  would  make  payments  '*as  follows: 
seventy-five  (75)  per  cent  of  the  value  of  the  labor  performed 
and  materials  incorporated  on  the  premises  and  in  the  said 
buildings  and  structures,  as  estimated  by  the  defendant,  less 
previous  payments  made,  every  three  weeks  commencing  with 
the  third  week  after  the  date  of  commencement  of  the  plaster 
work";  and  it  also  found  that  the  plaintiff  commenced  the 
work  on  October  23, 1914,  and  continued  to  perform  till  March 
2, 1915,  when  the  defendant  notified  the  plaintiff  that  the  said 
contract  was  terminated;  that  the  reasonable  value  of  the 
work  and  materials  was  $18,333.50;  that  the  proportion  of 
the  value  of  the  work  and  materials  furnished  to  the  value 
of  the  work  and  materials  to  be  done  and  furnished  was 
$18,333.50.  In  framing  its  judgment  the  lower  court  allowed 
interest  on  the  balance  found  due  from  the  date  of  discharge, 
March  2,  1915. 

The  principal  point  made  by  the  appellant  is  that  the  work 
done  and  materials  furnished  during  each  three  weeks  con- 
stituted, under  the  terms  of  the  contract,  a  separate  contract^ 
and  the  settlements  made  at  the  end  of  the  three- week  periods 
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became  accounts  stated.  This  same  point  is  presented  in  sev- 
eral ways,  but  the  effect  is  the  same.  The  point  is  not  new. 
It  has  been  expressly  held  that  the  contract  provision  in  ques- 
tion does  not  operate  to  make  the  contract  separable,  but  is 
a  means  provided  by  the  contracting  parties  for  estimating 
the  amounts  of  the  progress  payments.  (American-Hawaiian 
etc,  Co,  V.  Butler,  17  Cal.  App.  764,  770,  [121  Pac.  709] ; 
Keeling  v.  Schastey  dk  Vollmer,  18  Cal.  App.  764,  768,  [124 
Pac.  445] ;  Adams  v.  Burbank,  103  Cal.  646,  650,  [37  Pac. 
640].) 

The  claim  sued  on  was  unliquidated.  Until  a  trial  was 
had  the  amount  was  but  the  pleader's  estimate.  In  such  a 
case,  interest  should  not  be  allowed  prior  to  the  date  of  the 
judgment.  (Edimrds  v.  Arp,  173  Cal.  472,  473,  [160  Pac. 
551] ;  American-Hawaiian  etc,  Co.  v.  Butler,  supra.)  The 
lower  court  allowed  interest  from  the  date  of  the  breach  of  the 
contract.  We  think  the  judgment  should  be  modified  by  de- 
ducting therefrom  the  amount  of  the  interest  which  was  com- 
puted as  accruing  between  March  2,  1915  (the  date  of  the 
breach),  and  July  17,  1916  (the  date  of  the  judgment),  and 
as  thus  modified,  it  should  be  afSrmed.    It  is  so  ordered. 

Lennon,  P.  J.,  and  Beasly,  J.,  pro  tern.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  November  11,  1918. 


[Civ.  No.  2575.    Second  Appellate  Dist^riet. — September  18,  1916.] 

FRANK  D.  CHRISTMAN,  Appellant,  v.  SOUTHERN 
PACIFIC  COMPANY  (a  Corporation),  Respondent. 

Negligence  —  Personal  Injuries  —  Collision  of  Motor  Truck  and 
Bailsoad  Motor  Car  —  Contbibutory  Negligence. — In  an  action 
for  damages  for  personal  injuries  sustained  bj  plaintiff  in  a  colli- 
sion between  a  motor  truck  operated  bj  him  and  a  gasoline  motor 
ear  operated  by  defendant  on  its  railroad  track,  a  nonsuit  on  the 
ground  of  contributory  negligence  was  properly  granted  at  the  close 
of  plaintiff's  case,  where  it  appeared  from  the  evidence,  and  was  ad- 
mitted by  the  plaintiff  that,  with  complete  knowledge  that  b«  wm 
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approaching  a  railroad  crossing,  which  he  knew  to  be  regularly  in 
use,  he  drove  his  truck  at  a  rate  of  speed  so  great  that,  as  he 
himself  knew,  his  machine  was  bound  to  go  upon  the  defendant's 
track,  at  all  times  after  the  moment  of  his  first  opportunity  to  look 
for  the  train. 

In. — Con  CURRENT  Neiiuoencb  of  Defendant  Immateriau — The  fact 
tbat  there  was  concurrent  negligence  on  the  part  of  the  defendant 
does  not,  under  such  circumstances,  aid  the  plaintiff's  ease. 

In. — Crossing  of  Railboad  Tracks — Gasoline  Motor  Cars — ^Degree 
OF  Care. — There  is  no  reason  why  the  requirements  of  care  on 
the  part  of  a  person  approaching  the  tracks  of  an  interurban  rail- 
way, on  which  gasoUne  motor- ears  are  operated,  should  be  held  to 
be  different  from  the  standard  established  for  those  seeking  to  cross 
the  tracks  of  an  electric  railway. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Curtis  D.  Wilbur,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  W.  Hooker,  B.  E.  Morris,  and  Robert  E.  Austin,  for 
Appellant. 

Henry  T.  Gage  and  W.  I.  Gilbert,  for  Respondent 

CONREY,  P.  J. — ^Action  to  recover  damages  for  personal 
injuries  which  the  plaintifif  received  by  reason  of  a  collision 
between  a  motor  truck  operated  by  the  plaintiff  and  a  gasoline 
motor  car  operated  by  the  defendant.  At  the  close  of  the 
plaintiff's  evidence  defendant  moved  for  a  nonsuit  on  the 
ground  that  the  testimony  showed  that  the  plaintiff  was 
guilty  of  contributory  negligence  which  was  the  proximate 
cause  of  the  accident.  This  motion  was  granted  and  the 
plaintiff  appeals  from  the  judgment. 

Stating  the  facts  as  favorably  to  the  plaintiff  as  they  can 
be  under  the  evidence,  they  are  as  follows:  On  the  seventh 
day  of  February,  1914,  the  defendant  was  a  common  carrier 
of  passengers  and  freight  for  hire,  and  operating  a  line  of 
steam  railroad  carrying  passengers  and  freight  and  runnings 
from  the  city  of  Los  Angeles  through  and  east  of  Norwalk 
in  Los  Angeles  County.  At  the  town  of  Norwalk  the  rail- 
road track  runs  east  and  west  across  a  certain  public  high- 
way running  north  and  south.  At  about  noon  of  that  day 
the  plaintiff  was  driving  an  auto  truck  along  the  highway 
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and  was  moving  toward  the  railroad  track,  in  a  southerly 
direction.  At  the  same  time  the  motor  car  of  the  defendant 
was  approaching  the  highway  crossing  from  the  west.  Plain- 
tifif  approached  the  railroad  track  while  traveling  at  a  rate 
of  eight  or  ten  miles  an  hour,  and  the  motor  car  was  travel- 
ing at  the  rate  of  forty-five  or  fifty  miles  an  hour.  There 
was  a  hlacksmith-shop  on  the  west  side  of  the  highway, 
located  about  thirty-five  feet  from  the  railroad  right  of  way. 
When  the  plaintiff  passed  the  blacksmith-shop  he  first  looked 
east  and  then  looked  toward  the  west  Looking  toward  the 
west  he  saw  the  gasoline  motor  car,  which  was  a  passenger- 
car  of  the  defendant,  approaching  the  crossing.  When  he 
first  saw  the  motor  car  he  was  about  thirty  feet  from  the 
crossing.  Immediately  he  put  on  his  brakes,  with  the  result 
that  the  auto  truck  stopped  so  that  its  radiator  was  just  over 
the  nearest  rail  of  the  railroad  track.  At  that  point  it  was 
struck  by  the  motor  car.  Prior  to  the  day  in  question  the 
plaintiff  had  driven  over  this  crossing  eight  or  ten  times  and 
knew  that  the  railroad  track  was  there.  It  was  a  fact,  and 
the  plaintiff  knew  it  to  be  a  fact,  that  when  driving  his  motor 
truck  at  the  speed  at  which  he  then  was  driving  he  could  not 
stop  within  less  than  thirty-five  or  forty  feet.  The  plaintiff 
was  aware  of  the  fact  not  only  that  there  was  a  railroad  track 
there,  but  knew  also  that  trains  were  being  operated  over  it. 

Upon  the  facts  thus  shown,  all  of  which  were  admitted  by 
the  plaintiff,  it  is  clearly  established  that  the  plaintiff  was 
guilty  of  contributory  negligence  without  which  the  accident 
could  not  have  occurred.  With  complete  knowledge  that  he 
was  approaching  a  railroad  crossing  which  he  knew  to  be 
regularly  in  use,  he  drove  his  auto  truck  at  a  rate  of  speed 
so  great  that,  as  he  himself  knew,  his  machine  was  bound  to 
go  upon  the  track,  at  all  times  after  the  moment  of  his  first 
opportunity  to  look  for  the  train.  Having  thus  neglected 
the  most  obvious  precautions  for  taking  care  of  his  own 
safety  at  a  time  and  place  where  he  had  ample  opportunity 
to  use  those  precautions,  the  plaintiff  is  not  entitled  to  re- 
cover damages  for  the  injuries  received.  The  fact  that  there 
was  concurrent  negligence  on  the  part  of  the  defendant  does 
not  under  these  circumstances  aid  the  plaintiff's  case. 

Counsel  for  appellant  contend  that  the  defendant  was  un- 
lawfully operating  a  gasoline  motor  car  on  a  steam  railroad 
line;  and  that  under  the  circumstances  here  shown  the  plain- 
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tiff  was  not  nnder  obligations  to  look  and  listen  for  a  gasoline  ^ 
motor  car.  There  is  in  the  record  no  evidence  tending  to 
show  that  the  defendant  was  operating  said  gasoline  motor 
car  without  legal  right  so  to  do.  We  perceive  no  reason  why 
the  requirements  of  care  on  the  part  of  a  person  approaching 
the  tracks  on  which  gasoline  motor  cars  are  operated  should 
be  held  to  be  any  different  than  the  standard  established  for 
those  seeking  to  cross  the  tracks  of  an  electric  railway.  We 
are  referring,  of  course,  to  interurban  railroads  and  not  to 
city  street  railways.  (Loftus  v.  Pacific  Electric  Ry.  Co.,  166 
Cal.  464,  467,  [137  Pac.  34],  and  cases  there  cited.) 
The  judgment  is  affirmed. 

James,  J.,  and  Shaw,  J.,  concurred. 


[CIt.  No.  2749.    Seeond  Appellate  BJatrict.— September  13,  1918.] 

J.  H.  ROBERT,  Petitioner,  v.  SUPERIOR  COURT  OF  LOS 
ANGELES  COUNTY  et  al.,  Respondents. 

JusncB's  CouET  Appeal  —  Undertaking  ros  Costs  —  Waivbb. — The 
nndertakisg  for  the  payment  of  costs  on  appeal  required  bj  section 
976  of  the  Code  of  Civil  Procedure,  is  not  based  upon  anj  grounds 
of  public  policj,  but  is  dearlj  for  the  sole  benefit  of  the  respond- 
ent in  the  action  who,  under  the  provisions  of  section  3513  of  the 
Civil  Code,  maj  waive  the  giving  of  the  same. 

Id. — Certiorari  —  Objection  to  Jxtrisdiotion  —  Taking  Advantage  ov 
One's  Own  Wrong. — ^Under  section  3517  of  the  Civil  Code,  provid- 
ing that  "no  one  can  take  advantage  of  his  own  wrong/'  the  re- 
spondent in  a  justice's  court  appeal  who  waived  the  undertaking 
for  eosta  on  appeal,  and  without  interposing  anj  objection,  went 
Into  the  trial  and  took  the  chances  of  obtaining  a  judgment  in  his 
favor,  comes  too  late,  when,  after  judgment  against  him,  he 
attempts  to  question  the  jurisdiction  of  the  court,  hj  proceedings 
in  eertiorarL 

REVIEW  on  Certiorari  of  a  judgment  of  the  Superior 
Court  of  Los  Angeles  County.    Gharies  Monroe,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 
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Pay  B.  Robertson,  for  Petitioner. 

Gibson,  Dmm  &  Cruteher  and  Norman  S.  Sterry,  for 
Respondents. 

^  SHAW,  J. — Certiorari.  Upon  trial  had  in  the  justice's 
court,  petitioner  as  plaintiff  obtained  a  judgment  against  the 
Los  Angeles  Railway  Company,  from  which  it  appealed  to 
the  superior  court.  Within  five  days  after  the  time  of  serv- 
ing and  filing  the  notice  of  appeal,  the  parties  filed  with  the 
justice  a  written  document,  duly  signed,  which,  after  reciting 
the  service  and  filing  by  the  Railway  Company  of  its  notice  of 
appeal  and  its  desire  to  have  the  undertaking  for  costs  and  that 
for  a  stay  of  execution  waived,  stated:  **Now,  therefore,  it  is 
hereby  stipulated  that  each  and  both  of  said  undertakings  are 
hereby  expressly  waived.  It  is  further  stipulated  that  said 
appeal  shall  be  deemed  perfected  for  all  purposes  without  the 
filing  of  said  undertakings."  Thereafter,  within  due  time,  a 
transcript  of  the  record  was  transmitted  to  the  superior  court 
where,  without  any  objection  at  any  time  interposed  by  the 
plaintiff  in  said  action,  the  case  was  tried,  as  a  result  of  which 
a  judgment  was  rendered  in  favor  of  defendant.  Notwith- 
standing the  express  waiver  of  the  undertaking  for  costs, 
petitioner  now  asks  this  court,  in  reviewing  the  proceeding, 
to  annul  the  judgment  so  entered  by  the  superior  court,  the 
ground  therefor  asserted  being  that  upon  the  facts  shown  the 
court  had  no  jurisdiction  of  the  appeal.  This  contention  is 
based  upon  section  978  of  the  Code  of  Civil  Procedure,  which 
provides:  *'An  appeal  from  a  justice's  or  police  court  is  not 
effectual  for  any  purpose,  unless  an  undertaking  be  filed  with 
two  or  more  sureties  in  the  sum  of  one  hundred  dollars  for 
the  payment  of  the  costs  on  the  appeal." 

In  construing  a  similar  statute  the  supreme  court  of  South 
Dakota,  in  Brown  v.  Chicago  etc.  By.  Co.,  10  S.  D.  633,  [66 
Am.  St.  Rep.  730,  75  N.  W.  198],  held  that  an  undertaking  on 
appeal  is  required  not  only  for  the  benefit  of  the  adverse 
party,  but  on  grounds  of  public  policy,  and  since  it  consti- 
tutes one  of  the  essential  steps  in  perfecting  an  appeal,  a 
waiver  thereof  was  insufficient  to  confer  jurisdiction.  A  like 
ruling  was  made  in  Santom  v.  Ballard,  133  Mass.  464.  Peti- 
tioner, in  support  of  this  view,  also  cites  several  cases  in  this 
jurisdiction,  among  thera,  Thomas  v.  Hawkins,  12  Cal.  App. 
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827,  [107  Pac.  578],  and  Stimpson  v.  Superior  Couri,  12  Cal. 
App.  536,  [107  Pac.  1013],  to  the  effect  that  the  undertaking 
for  the  payment  of  costs  on  appeal  is  an  essential  and  indis- 
pensable prerequisite  to  the  conferring  of  jurisdiction  of  ap- 
peals from  justices'  courts.  The  California  oases,  however, 
do  not  involve  the  question  of  a  waiver,  and  while  the  South 
Dakota  and  Massachusetts  cases  are  in  point,  they  are  clearly 
based  upon  the  asserted  fact  that  the  undertaking  for  costs 
is  required  upon  grounds  of  public  policy  and  for  public  rea^ 
sons,  and  hence  could  not  be  waived.  We  do  not  assent  to  this. 
The  bond  runs  to  the  obligee  and  is  clearly  for  the  benefit  of 
the  respondent  in  such  action.  We  are  unable  to  perceive 
any  grounds  of  public  policy  upon  which  it  could  be  based, 
and  since,  under  the  provisions  of  section  3513  of  the  Civil 
Code,  "anyone  may  waive  the  advantage  of  a  law  intended 
solely  for  his  benefit,"  we  are  constrained  to  hold  that,  since 
the  undertaking  was  clearly  for  petitioner's  benefit,  he,  under 
the  provision  quoted,  had  the  right  to  waive  the  giving  of  the 
same. 

Moreover,  the  history  of  the  legislation  clearly  indicates 
that  such  was  the  intent  of  the  legislature.  The  Practice  Act 
of  1860  [Stats.  1860,  p.  298]  contained  the  identical  provi- 
sion here  under  consideration.  In  Blair  v.  Hamilton,  32  Cal. 
50,  the  court  had  under  consideration  a  case  wherein  the 
sureties  upon  such  undertaking  were  excepted  to  u,^d  upon 
the  hearing  the  justice,  saying  that  he  knew  the  sureties  were 
good,  refused  to  swear  them,  to  which  action  the  defendant 
for  whom  such  undertaking  was  given  assented.  In  the  su- 
perior court  it  was  insisted  that  the  sureties  not  having  justi- 
fied, the  situation  was  as  though  no  undertaking  had  been 
filed  and  hence  the  district  court  was  without  jurisdiction. 
The  supreme  court,  in  deciding  adversely  to  the  contention, 
said:  *'A  party  may  waive  the  performance  of  an  act  in- 
tended for  his  benefit  and  security.  He  [petitioner]  might 
have  waived  a  bond  altogether,  an  act  which  is  frequently 
done,  much  more  the  justification  of  the  sureties."  While  it 
m-ay  be  and  is  contended  that  the  statement  by  the  court  as 
to  the  power  of  one  to  waive  the  giving  of  such  undertaking 
without  aflfecting  the  jurisdiction  of  the  court,  was  unnecosh 
sary  to  the  decision,  nevertheless  it  was  germane  to  the  ques- 
tion involved  and  an  interpretation  of  the  statute  as  it  then 
existed.    In  the  case  of  In  re  Li  Po  Tai,  108  Cal.  484,  [41 
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Pac.  486],  the  court,  in  constming  the  effect  of  a  re-enacted 
statute  which  had  theretofore  been  interpreted,  said :  The  de- 
cision so  construing  the  provision  ''was  made  many  yean 
ago,  and  has  never  been  overruled  or  questioned*  Meantime, 
the  legislature  has  revised  the  statute,  and  re-enacted  this 
particular  section  in  its  old  form,  and  we  are  bound  to  sup- 
pose with  the  intention  that  it  should  be  construed  now  as  it 
was  construed  before  the  revision."  To  the  same  effect  is 
Dalton  V.  Lelande,  22  CaL  App.  481,  [135  Pac  54],  and  State 
Commission  in  Lunacy  v.  Wdch,  154  CaL  775,  [99  Pac  181]. 
So  here,  after  what  was  said  in  Blair  v.  Hamilton,  supra,  the 
legislature  re-enacted  the  provision  under  consideration,  and 
we  must  assume  that  in  so  doing  it  had  in  mind  the  construc- 
tion placed  upon  it  by  the  supreme  court  and  as  so  construed, 
readopted  it  as  a  part  of  the  law. 

We  are  further  of  the  opinion  that^  as  provided  in  section 
3517  of  the  Civil  Code,  ''no  one  can  take  advantage  of  his 
own  wrong,"  and  that  petitioner  having  waived  the  under- 
taking and,  without  interposing  any  objection,  gone  into  the 
trial  and  taken  the  chances  of  obtaining  a  judgment  in  his 
favor,  his  objection  now  made  comes  too  late  and  he  should 
not  be  heard  to  question  the  jurisdiction  of  the  court.  The 
case  of  Matthews  v.  Superior  Court,  70  Cal.  527,  [11  Pac 
665],  was  one  wherein  the  notice  of  appeal  was  not  served 
upon  tlic  attorney  representing  the  plaintiff,  but,  through 
error  and  inadvertence,  upon  another  attorney;  notwitii- 
standing  which  the  proper  attorney  of  record  appeared  at  the 
trial  and,  without  questioning  the  sufficiency  of  the  service 
of  the  notice  of  appeal,  proceeded  with  the  trial,  after  which 
it  was  claimed  that  the  court  had  no  jurisdiction  by  reason  of 
want  of  service  of  the  notice.  In  its  decision  the  court  said: 
"Such  being  the  case,  the  party  will  not  be  heard  to  say  that 
the  court  had  no  jurisdiction."  To  the  same  effect  is  Mont- 
gomery V.  Superior  Court,  68  Cal.  407,  [9  Pac.  720] ,  Elder  v. 
Crabtree,  59  Ark.  177,  [26  S.  W.  817],  and  Moyle  v.  Landers, 
78  Cal.  99,  [12  Am.  St.  Rep.  22,  20  Pac  241]. 

The  proceedings,  the  regularity  of  which  is  attacked  for 
want  of  jurisdiction,  are  affirmed. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 
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[Or.  No.  2444.    Fint  AppeHaie  Distriet.-^ptember  14,  1918.] 

W.  P.  COWAN,  as  Trustee,  etc.,  Appellant,  v.  UNION 
TRUST  COMPANY  OF  SAN  FRANCISCO  (a  Corpo- 
ration), et  al.,  Respondents. 

Tbubts  AMD  Trustees  —  Involuntabt  Trust  —  Action  to  Charge 
Trustees — Laches. — ^Where  in  an  aetion  to  charge  the  defendants 
•I  trustees  under  section  2224  of  the  Civil  Code,  the  evidence  shows, 
without  conflict,  that  with  full'  knowledge  of  all  the  facts,  the 
plaintiff  at  first  disclaimed  any  intention  of  asserting  title,  and 
did  not,  till  three  jears,  four  months,  and  thirteen  dajs  thereafter 
attempt  to  assert  any  title,  and  the  record  does  not  contain  anj 
ezense  for  this  great  delay,  these  facts  found  by  the  court  con- 
■tituta  a  complete  defense  and  the  trial  court  properly  found  that 
the  plaintiff's  claim  was  barred  by  the  plaintiff's  laches. 

Id.— Lenoth  of  Time  Necessary  to  Constitutb  Laches — Discretioh 
OF  Court. — ^The  question  of  what  length  of  time  will  constitute  a 
defense  on  the  ground  of  laches  must  necessarily  be  determined  by 
the  circumstances  of  each  case,  and  Is  addressed  to  the  sound  dis- 
eretion  of  the  chancellor. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Sonoma  County.    Thomas  C.  Denny,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Pred  S.  Howell,  for  Appellant 

A.  H.  Crook,  H.  F.  Peart,  and  Byrne  &  Lamson,  for  Re- 
spondents. 

STURTEVANT,  J.,  pro  #em.— The  plaintiff  daims  this 
action  to  be  one  brought  to  charge  the  defendants  as  trustees 
as  provided  in  section  2224  of  the  Civil  Code  and  in  this  be- 
half he  seeks  to  recover  a  money  judgment  for  $2,674.  The 
defendants  appeared  and  answered  and  a  trial  was  had  on 
the  facts.  Judgment  was  ordered  for  the  defendants.  The 
appeal  is  from  the  judgment  and  is  supported  by  a  bill  of  ex- 
ceptions. 

The  answers  alleged,  and  the  trial  court  found,  that  the 
plaintiff's  claim  was  barred  by  the  plaintiff's  laches.  In  sup- 
port of  the  defense  of  laches  much  evidence  was  introduced. 
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It  is  not  conflicting.  It  shows  that  an  ever  decreasng  fund 
existed  from  1896  down  to  the  date  of  trial;  that  each  de- 
fendant, at  one  time  or  another,  had  the  handling  of  some 
of  the  moneys ;  that  no  defendant  profited  any  sum  whatever 
out  of  it;  that  every  cent  was  paid  over  to  Jean  Pyatt,  the 
beneficiary;  that  as  early  as  May  2,  1911,  the  plaintiff  could 
have  legally  asserted  a  claim  to  the  residue;  that  with  full 
knowledge  of  all  of  the  facts,  the  plaintiff  at  first  disclaimed 
any  intention  of  asserting  title,  and  did  not,  till  three  years, 
four  months,  and  nineteen  days  thereafter,  attempt  to  assert 
any  title.  The  record  does  not  contain  any  excuse  for  this 
great  delay.  We  think  the  facts  found  by  the  trial  court 
constitute  a  complete  defense.  {CahiU  v.  Superior  Court, 
145  Cal.  42,  44,  [78  Pac.  467] ;  Marsh  v.  Loti,  156  Cal.  643, 
[105  Pac.  968].)  The  question  as  to  what  length  of  time  will 
constitute  a  defense  on  the  ground  of  laches  must  necessarily 
be  determined  by  the  circumstances  of  ea6h  case,  and  is  ad- 
dressed to  the  sound  discretion  of  the  chancellor.  In  the 
light  of  the  above-mentioned  facts,  the  discretion  of  the  chan- 
cellor certainly  was  not  abused.    The  judgment  is  aflSrmed. 

'     Lennon,  P.  J.,  and  Beady,  J.,  pro  tern.,  concurred. 


[Olv.  No.  2578.    Second  Appellate  District. — September  16,  1918.] 

WALTBB    COSBY,    Respondent,    v.   J.    M.    DANZIQER, 

Appellant. 

ViMDOB  AN»  Vendee  —  Oontbact  or  Sale  —  Title  Clear  or   Encum- 

BBANC2BS  —  BESERVATION    IN     UNITED    STATES     PATENT  OF   RlGHT    OF 

Wat  roE  Ditches  and  Canals. — The  reseryation  in  a  United  States 
patent  from  the  lands  thereby  granted  of  "a  right  of  way  thereon 
for  ditches  or  canals*  eonstnicted  by  authority  of  the  United  States," 
oonstitntes  an  encambranee  within  the  meaning  of  a  contract  of 
sale  whereby  the  vendor  agreed  to  sell  and  convey  to  the  vendee 
the  lands  mentioned  in  the  patent  free  and  clear  of  all  encum- 
brances, so  that  the  vendor  in  such  contract  cannot  compel  perform* 
ance  by  the  purchaser. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angreles  County,  and  from  an  order  denying  a  new  trial. 
L.  T.  Price,  Judge  Presiding. 
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The  facts  are  stated  in  the  opinion  of  the  court. 

W.  N.  Ooodwin,  Hunsaker  &  Britt,  and  Ooodwin  &  Mor- 
grage,  for  Appellant 

H.  T.  Morrow  and  Dave  F.  Smith,  for  Respondent. 

CONRET,  P.  J. — ^The  defendant  appeals  from  a  judgment 
awarding  to  the  plaintiff  a  sum  representing  the  unpaid  bal- 
ance of  the  purchase  price  found  to  be  due  under  a  contract 
for  the  sale  by  plaintiff  to  defendant  of  a  tract  of  land  in  the 
county  of  Eem.  There  is  also  an  appeal  from  an  order  deny- 
ing the  defendant's  motion  for  a  new  trial. 

The  contract  was  executed  on  the  twenty-eighth  day  of  No- 
vember, 1908.  Part  of  the  consideration  was  paid  at  that 
time  and  the  remainder  was  due  six  months  from  the  same 
date.  The  contract  provided  that  "upon  the  payment  of  the 
balance  of  the  purchase  price  said  seller  agrees  to  deliver  to 
said  buyer  a  good  and  sufficient  deed  of  grant,  bargain  and 
sale,  conveying  said  premises  to  said  buyer  free  and  clear  of 
all  encumbrances,  and  also  to  deliver  to  said  buyer  an  abstract 
of  title  to  said  land,  showing  the  title  of  said  seller  to  said 
land  to  be  free  and  dear  of  all  encumibrances.  Said  buyer 
hereby  agrees  to  assume  and  pay  the  taxes  on  said  property 
for  the  fiscal  year  1908-9,  and  shall  be  entitled  to  immediate 
possession  of  said  premises  and  to  remove  therefrom  any 
mineral,  oil,  water,  or  other  property." 

The  court  found  that  on  the  thirteenth  day  of  December, 
1911,  the  plaintiff  tendered  to  defendant  and  offered  to  de- 
liver to  defendant  a  deed  of  grant,  bargain,  and  sale,  in  the 
form  provided  in  the  contract,  conveying  the  real  property 
described  in  the  contract,  free  and  dear  of  all  encumbrances; 
and  at  the  same  time  tendered  to  defendant  and  offered  to  de- 
liver to  defendant  an  abstract  of  title,  which  abstract  of  title 
showed  the  title  of  plaintiff  in  and  to  said  real  property  free 
and  dear  of  all  encumbrances;  that  defendant,  at  said  time, 
did  not  specify  any  objection  to  the  deed  or  to  the  abstract 
of  title,  or  to  the  title  of  said  real  property;  that  the  plaintiff 
duly  made  renewal  of  the  same  offer  in  open  court  at  the  time 
of  the  trial,  upon  condition  that  defendant  would  pay  plain- 
tiff the  balance  due  and  unpaid  to  plaintiff  under  said  con- 
tract 

—  4  y 
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Appellant  contends  that  the  evidence  does  not  support  the 
findings  of  the  court  to  the  effect  that  the  plaintiff  tendered 
to  defendant  a  deed  accompanied  by  an  abstract  showing  title 
to  the  premises  in  question  vested  in  the  plaintiff  free  and 
clear  of  any  and  all  encumbrances.  The  abstract  of  title 
which  was  tendered  by  the  plaintiff  to  the  defendant  shows 
that  the  instrument  under  which  the  plaintiff  claims  that 
legal  title  to  the  premises  described  in  the  contract  became 
vested  in  him  is  a  patent  issued  by  the  United  States  of 
America  to  Walter  Cosby,  dated  June  7,  1905.  A  copy  of 
this  patent,  exemplified  under  certificate  of  the  recorder  of 
the  general  land  ofSce  at  Washington,  was  recorded  in  the 
recorder's  office  of  Eem  County,  California,  on  the  sixteenth 
day  of  November,  1910.  Besides  describing  the  property  as 
the  northeast  quarter  of  section  24,  etc.  (being  the  same  de- 
scription as  in  the  contract  between  plaintiff  and  defendant) , 
the  patent  designated  the  property  as  being  ''that  certain 
placer  mining  claim  and  premises  known  as  the  Black  Goose 
placer  mining  claim.''  The  patent  grants  ''said  mining 
premises,'*  etc.,  subject,  nevertheless,  to  certain  conditions 
and  stipulations,  one  of  which  is  as  follows:  "4.  .  .  .  And 
there  is  reserved  from  the  lands  hereby  granted  a  right  of 
way  thereon  for  ditches  or  canals  constriicted  by  authority  of 
the  United  States." 

The  certificates  attached  by  the  Kern  County  Abstract 
Company  to  the  several  sections  of  the  abstract  as  made  by 
it  declare  that  the  same  is  "a  full,  true  and  complete  abstract 
of  title  to  the  land  hereinafter  described,  as  shown  by  the 
records  in  the  county  offices  of  the  county  of  Kern,  State  of 
California,  except  the  records  and  proceedings  of  the  board 
of  supervisors  of  said  Kern  county,  as  also  all  matters,  instru- 
ments and  proceedings  on  ffle  or  of  record  relating  to  water, 
water  rights,  ditches  and  canals."  This  was  not  a  complete 
abstract.  For  all  that  appears  therefrom,  there  may  have 
been  liens  or  easements  of  record,  covered  by  said  ex- 
ception, and  there  may  have  been  actions  pending,  or  judg- 
ments existing,  in  the  federal  courts  of  the  district  in  which 
the  land  is  situated,  affecting  the  plaintiff's  title.  It  m|ay  be, 
however,  that  the  defendant's  failure  to  specify  any  objec- 
tion to  the  incomplete  condition  of  the  abstract  deprives  him 
of  the  right  to  insist  upon  such  objections.  As  to  this  matter 
we  express  no  opinion,  since  upon  other  grounds  we  shall 
hold  that  the  plaintiff  is  not  entitle  to  prevail  in  the  action. 
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The  right  of  way  reservation  contained  in  the  patent  to 
which  we  have  referred  was  made  pursuant  to  an  act  of 
Congress  of  August  30,  1890,  which  provided  'Hhat  in  all 
patents  for  lands  hereafter  taken  up  under  any  of  the  land 
laws  of  the  United  States  or  on  entries  or  claims  validated  by 
this  act  west  of  the  one-hundredth  meridian,  it  shall  be  ex- 
pressed that  there  is  reserved  from  the  lands  in  said  patent 
described,  a  right  of  way  thereon  for  ditches  or  canals  con- 
structed by  authority  of  the  United  States."  (26  Stats,  at 
Large  391,  [8  Fed.  Stats.  Ann.,  2d  ed.,  p.  802;  U.  S.  Comp. 
Stats.  (1916  ed.),  sec.  4933].)  The  object  of  this  legislation 
was  to  save  to  the  government  the  right  to  thereafter  enter 
upon  land  for  which  patents  mdght  be  issued,  and  construct 
and  maintain  thereon  such  canals  and  ditches  as  might  be 
deemed  necessary  in  furtherance  of  the  government's  policy 
for  the  reclamation  of  arid  lands.  {Oreen  v.  WUlhiie,  160 
Fed.  755;  United  States  v.  Van  Horn,  197  Fed.  611.) 

We  now  have  gone  far  enough  to  see  that  the  plaintiff  agreed 
to  deliver  to  the  defendant  a  deed  conveying  said  premises  to 
the  buyer  free  and  clear  of  all  encumbrances,  and  to  deliver  to 
defendant  an  abstract  of  title  showing  the  title  of  the  plain- 
tiff to  said  land  to  be  free  and  clear  of  all  encumbrances ;  that 
the  plaintiff  claims  the  right  to  fulfill  that  contract  by  con- 
veying the  land  to  the  defendant  subject  to  the  right  of  the 
United  States  government  at  any  time  to  construct  and  main- 
tain ditches  and  canals  across  the  land  through  any  part 
thereof  which  the  government  may  select. 

Counsel  for  respondent  say  that  appellant  had  knowledge 
of  the  reservations  in  the  title  at  the  time  the  contract  was 
entered  into;  that  he  contracted  in  the  light  of  that  knowl- 
edge, and  by  his  conduct  construed  the  contract  in  a  manner 
inconsistent  with  his  contention  here.  This  claim  is  not  borne 
out  by  the  record.  There  is  no  evidence  tending  to  show  that 
at  the  time  when  the  contract  was  made  appellant  had  any 
knowledge  or  notice  of  the  source  of  respondent's  title. 
Even  if  it  could  be  assumed  that  appellant  must  have  known 
that  the  title  rested  upon  a  federal  basis,  yet  there  is  no  evi< 
dence  that  he  knew  or  had  notice  that  the  plaintiff's  patent 
was  of  later  date  than  August  30,  1890,  and  that  therefore  it 
necessarily  would  contain  the  reservation  to  which  we  have 
referred. 
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Thus  we  are  brought  to  a  conaideration  of  the  question 
whether  or  not  said  right  of  way  reservation  constitutes  an  en- 
cumbrance on  the  land  which  the  plaintiff  agreed  to  convey.  If 
the  plaintiff's  property  were  subject  to  a  right  of  way  granted 
to  some  private  person  to  construct  ditches  thereon,  we  would 
not  hesitate  to  hold  that  such  right  of  way  is  an  encumbrance 
against  the  property.  It  was  so  determined  by  this  court  in 
Hixsan  v.  Hovey,  18  Cal.  App.  230,  [122  Pac.  1097].  In  that 
case  the  court  also  said:  ''Under  the  contract  of  sale  defend- 
ant Clara  W.  Hovey  was  entitled  to  receive  the  property  free 
and  clear  of  all  encumbrance ;  when  it  was  provided  that  the 
certificate  should  show  'title  to  be  vested  in  seller/  that  term 
necessarily  meant  a  good  title,  or  one  which  was  free  from  en- 
cumbrance." 

While  agreeing  that  the  deed  tendered  by  respondent  to 
appellant  would  convey  the  title  subject  to  tiie  right  of  way 
for  canals  or  ditches,  as  specified  in  the  patent,  counsel  for  re- 
spondent insist  that,  for  various  reasons,  this  reservation  was 
not  an  encumbrance.  The  gist  of  this  contention  seems  to  be 
that  since  the  patent  was  issued  in  the  form  provided  by  law, 
and  contained  only  a  reservation  established  by  public  stat- 
ute, that  the  reservation  itself  results  from  an  exercise  of 
sovereign  governmental  power,  and  not  from  an  exercise  of 
the  proprietary  power  of  the  government  as  owner  of  the 
land;  that  under  these  circumstances  the  patentee  has  ob- 
tained the  most  complete  and  absolute  dominion  of  the  prop- 
erty which  a  private  person  can  have  under  the  law,  and  that 
the  reservation  therefore  does  not  constitute  an  encumbrance 
or  a  defect  of  title,  but  is  merely  a  part  of  the  description  of 
that  title,  and  shows  nothing  more  than  that  the  land  is  sub- 
ject to  "a  power  in  trust  for  the  benefit  of  the  land  and  the 
people.'* 

On  this  last  proposition  we  are  referred  to  United  States  v. 
Minidoka  R.  R.  Co.,  176  Fed.  762.  Adverting  to  the  act  of 
August  30,  1890,  in  connection  with  other  statutes  providing 
for  the  construction  by  the  government,  of  ditches  and  canals 
for  irrigation  uses,  the  court  did  say,  that  "in  a  large  sense 
the  Secretary  of  the  Interior  in  building  and  operating  these 
canals  acts  as  the  trustee  for  the  settlers,  upon  whom  prima- 
rily rests  the  burden  of  their  cost,  and  into  whose  hands  their 
control  will  ultimately  pass";  but  the  court  did  not  say  or  in- 
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timate  that  a  reservation  like  that  here  in  question  does  not 
constitute  an  encumbrance  upon  the  land  affected  thereby. 

The  government  of  the  United  States,  in  adopting  the  laws 
under  which  it  will  transfer  public  lands  to  private  persons, 
has  power  to  grant  such  lands  in  fee,  or  less  than  in  fee,  or  on 
lease  for  United  terms  and  limited  uses.  So  far  as  the  ques- 
tions presented  in  the  present  case  are  concerned,  we  think 
that  it  is  not  important  that  the  government,  in  the  enact- 
ment of  such  legislation,  may  be  acting  in  a  sovereign  govern- 
mental capacity  rather  than  as  proprietor  of  any  definite 
area  of  land.  On  any  theory,  it  remains  true  that  in  a  given 
case  the  grant  provided  for  may  be  a  grant  of  less  than  an 
unlimited  title  in  fee.  Such  is  the  case  at  bar.  We  cannot 
escape  the  f 'icts  that  respondent  agreed  to  pass  to  appellant 
an  ordinary  clear  and  unencumbered  title;  and  that  appel- 
lant had  no  information  charging  him  with  notice  that  he  was 
buying  land  subject  to  a  right  of  way  for  ditches  or  canals, 
to  be  constructed  by  the  government  of  the  United  States. 
Comparing  the  deed  and  the  evidence  of  title  tendered  by  re- 
spondent, with  the  terms  of  his  contract,  the  fact  glar- 
mgly  stands  forth  that  he  has  not  complied,  and  apparently 
cannot  comply,  with  those  terms.  This  being  so,  he  is  not 
entitled  to  compel  performance  by  the  purchaser. 

The  judgment  and  order  are  reversed. 

James,  J.,  and  Shaw,  J.,  concurred. 


[CSt.  No.  2447.    Tint  Appellate  IMstrict.— September  16,  1918.] 

VICTOB    PEZZONI,    Appellant,    v.    PIA   PEZZONI, 
Respondent. 

Husband  and  Wive— -Sbpabation  Aobebmeniv— Husband's  Agbbembnt 
TO  "Depart  iob  Swttzerland"  —  Bbeach  by  Returning  to  Cali- 
VOENIA — Action  bt  Husband  on  Contract. — Where,  in  a  separa- 
Hon  agreement  between  a  husband  and  wife,  the  husband  agreed  to 
leave  hia  wife's  abode  and  "depart  for  Switzerland,"  and  at  no  time 
thereafter  to  molest  her  or  approach  her  against  her  will,  in  eon- 
sideration  of  her  paying  him  certain  moneys  for  his  expenses  to 
Switzerland,  and  sending  him  thereafter  a  remittance  of  $25 
88  0^.  App.— 14 
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monthly,  the  term,  "depart  for  Switzerland,"  did  not  mean  tem- 
porary yisits,  but  had  reference  to  permanent  yicdte,  and  such  eon- 
tract  was  broken  bj  his  returning  from  Switzerland  to  Qalifomia, 
and  continuing  to  reside  there,  and,  bj  reason  of  aneh  breach,  he 
was  not  entitled  to  recover  in  an  action  on  the  contract  for  the 
payment  of  the  amounts  of  the  agreed  remittancea. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Santa 
Clara  County.    J.  R.  Welch,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Harry  F.  Sullivany  for  Appellant. 

S.  G.  Tompkins,  for  Respondent. 

STURTEVANT,  J.,  pro  *em.— This  is  an  action  on  a  writ* 
ten  contract  for  the  payment  of  money.  The  plaintiff  had 
judgment  in  the  lower  court  for  $475;  but,  contending  that 
his  recovery  should  have  been  for  $625,  the  full  amount 
claimed  in  the  prayer  of  his  complaint,  he  has  appealed  on 
the  judgment-roll. 

If  the  defendant  is  right  in  her  interpretation  of  the  writ- 
ten contract  the  judgment  should  be  affirmed. 

The  contract  sued  on  is  set  forth  in  the  findings,  and  is  as 
follows : 

"This  stipulation  entered  into  by  Victor  Pezzoni  of  Oso- 
flaco,  San  Luis  Obispo  County,  California,  and  Pia  Pezzoni, 
his  wife,  stipulates  that,  inasmuch  as  there  is  an  unsurmount- 
able  incompatibility  of  temper  and  character  between  the  hus- 
band and  wife,  they  have  herein  agreed  to  a  peaceable  separa- 
tion on  the  following  terms  and  conditions: 

"First,  that  said  Victor  Pezzoni  will  leave  his  wife's  abode 
on  Osoflaco  and  depart  for  Switzerland,  and  at  no  time  here- 
after will  ever  molest  her  or  approach  her  against  her  will. 
And  that  their  daughter  Emestina  is  left  in  the  sole  charge 
and  care  of  the  mother. 

"Second,  that  in  consideration  of  Victor  keeping  to  the 
above  agreement,  Mrs.  Pia  Pezzoni  agrees  to  pay  imjnediately 
and  hereafter  the  following  sums  as  hereinafter  stipulated: 

"One  hundred  dollars  for  clothing  and  necessaries. 
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"One  hundred  and  seventy-five  dollars  for  first-class  pas- 
sage from  Guadalupe  to  Switzerland ;  seventy-five  dollars  for 
pocket  money  for  incidentals  on  the  trip ;  a  draft  of  one  hun- 
dred dollars  collectible  on  his  arrival  in  Switzerland.  And 
to  send  him  thereafter  a  monthly  remittance  of  twenty-five 
dollars  each  month. 

''Each  of  the  contracting  parties  agrees  to  comply  faith- 
fully to  his  or  her  agreement  in  the  above  stipulation. 

"Done  in  duplicate  this  twelfth  day  of  January,  1911,  that 
each  party  may  have  a  copy. 

"ViCTOB  Pezzoni.      (Seal) 
"PiA  Pezzonl  (Seal) 

"Witness:  S.  Campodonio. 
"W.  F.  LuoAS." 

It  was  found  by  the  lower  court  that  "after  the  execution 
of  the  agreement,  and  pursuant  thereto,  and  solely  by  reason 
thereof,  said  Victor  Pezzoni  left  his  wife's  abode  and 
departed  for  Switzerland;  thereafter  said  Victor  Pezzoni 
returned  to  California,  and  ever  since  his  return  he  has  con- 
tinued to  reside  and  now  resides  within  the  state  of  Cali- 
fornia.'* 

The  defendant  claims  that  the  finding  last  quoted  shows 
that  the  plaintiff  has  breached  his  contract  and  may  not  re- 
cover. We  think  this  claim  is  sound.  Under  his  contract  the 
plaintiff  was  "to  depart  for  Switzerland.'*  The  word  "de- 
part" means  to  go  away,  and  is  synonymous  with  abandon, 
die,  and  escape  (Standard  Dictionary).  Such  was  its  old 
legal  meaning  (Burrill's  Law  Dictionary).  It  does  not 
imply  temporary  visits  but  has  reference  to  permanent  visits. 
(Blodgett  v.  Utley,  4  Neb.  29 ;  Venuci  v.  Cademartori,  59  Mo. 
352;  Webster  v.  Citizens'  Bank,  2  Neb.  Unof.  353,  [96  N.  W. 
118,  119] ;  Lee  v.  McKoy,  118  N.  C.  518,  [24  S.  E.  210] ;  In  re 
Jack  Sen,  36  Fed.  441.)  We  think  this  meaning  of  the  word 
"depart"  is  re-enforced  by  the  clause  that  the  plaintiff  will 
never  "approach  her  against  her  will."  One  of  the  ordinary 
meanings  of  the  word  "approach"  is  "to  come  nearer  in 
space"  (Standard  Dictionary).  Again  his  departure  was  a 
sine  qua  non  so  far  as  payments  by  the  defendant  were  con- 
cerned. The  plaintiff  was  to  be  paid  his  expenses  of  going  to 
Switzerland,  not  the  expenses  of  a  round  trip;  his  monthly 
allowance  was  not  to  be  paid  until  "his  arrival  in  Switzer- 
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land*';  the  subsequent  payments  defendant  was  "to  send 
him'*  after  plaintiff  reached  Switzerland. 
The  judgment  should  be  affirmed,  and  it  is  so  ordered. 

Lennon,  P.  J.,  and  Beasly,  J.,  pro  iem.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  November  14,  1918. 


[CIt.  No.  2445.    Fiwk  Appellate  Diatrict.— September  17,  1918.] 

MARY  L.  OREE  et  al..  Respondents,  v.  VINCENT  GAGE 
et  al..  Appellants. 

Husband  and  Wife — Psopebtt  Held  bt  Wife  in  Tkust  fob  Daugh- 
TESS. — In  this  action  to  quiet  title  the  evidence  in  the  trial  court 
IB  held  sufficient  to  justifj  the  trial  court  in  holding  that  one  of  the 
defendants  merely  held  the  property  in  trust  for  the  plaintiifs. 

Id. — Homestead  —  Trust  Pbopebtt. — ^A  homestead  cannot  be  legally 
declared  on  trust  proper^. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Fresno  County.    Geo.  E.  Church,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

John  L.  Fleming,  Paul  Nourse,  and  B.  W.  Gearhart,  for 
Appellants. 

W.  D.  Crichton,  for  Bespondenta. 

STURTEVANT,  J.,  pro  fern.— This  is  an  action  to  quiet 
title.  The  plaintiff  had  judgment  in  the  trial  court  and  the 
defendant,  Gage,  has  appealed  under  section  953a  of  the  Code 
of  Civil  Procedure. 

On  June  14,  1895,  J.  Downing  deeded  to  Clara  Gage.  On 
December  21,  1895,  Clara  Gage  deeded  to  these  plaintiffs. 
The  judgment  of  the  trial  court  was  correct  if  the  property 


Digitized  by 


Google 


Sept.  1918.]  People  v.  Wong  Bow.  213 

was  not  community  property  and  waa  not  affected  by  a  pur- 
ported declaration  of  homestead. 

The  plaintiffs  introduced  evidence  that  they  were  the 
daughters  of  Clara  Gage  by  a  former  marriage;  that  their 
mother  took  and  held  the  property  in  trust  for  them;  that 
the  purchase  price  was  paid  out  of  the  earnings  of  the  daugh- 
ters, and  that  the  defendant,  stepfather,  did  not  contribute 
anything  to  the  payments,  but,  during  the  major  portion  of 
the  period  during  which  the  purchase  price  was  being  paid, 
he  was  living  separate  and  apart  from  the  mother.  The  trial 
court  evidently  believed  this  testimony  and  properly  held  that 
Clara  Gage  merely  held  the  property  in  trust  for  her  daugh- 
ters. On  trust  property  she  could  not  legally  declare  a  home- 
stead. (Osborne  v.  StracJian,  32  Kan.  52,  [3  Pac.  767]; 
Bice  v.  Rice,  108  lU.  199;  Gordon  v.  English,  3  Lea  (Tenn.), 
640;  Shepherd  v.  White,  11  Tex.  346;  Bier  v.  Leisle,  172  Cal. 
432,435,  [156  Pac.  870].) 

It  follows  that  the  judgment  should  be  affirmed,  and  it  is  so 
ordered. 

Lennon,  P.  J,,  and  Beasly,  J.,  pro  tern.,  concurred* 


[Crim.  Vo.  448.    Third  Appellato  District.— September  17,  1918.] 
THE  PEOPLE,  Respondent,  v.  WONG  BOW,  Appellant. 

Cbhonal  Law — Tailurr  to  Filb  Busps. — ^Where  on  appeal  from  a 
judgment  and  order  denjing  a  new  trial  in  a  criminal  case,  the 
defendant  has  filed  no  briefs,  and  his  time  has  not  been  extended 
an  appellate  court  is  not  called  npon  to  review  the  transcript. 

Cd. — AJtsoN — Jddomxnt  op  Conviction  Appibmkd. — On  this  appeal  from 
a  judgment  and  order  denying  a  new  trial  in  a  prosecution  for 
anon,  the  appellate  court  finds  the  verdict  sustained  by  the  evidence, 
and  the  record  free  from  prejudicial  errors. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Sonoma  County,  and  from  an  order  denying  a  new  trial. 
Emmet  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 
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W.  F.  Oeary  and  W.  Y.  Yallandigham,  for  Appellant. 

U.  S.  Webb,  Attorney-General,  and  J.  Chaa.  Jonea,  Deputy 
Attorney-General,  for  Respondent. 

THE  COURT.— Defendant,  a  Chinese  boy,  nineteen  years 
of  age,  was  informed  against  by  the  district  attorney  of 
Sonoma  County,  California,  on  the  charge  of  arson.  Upon 
trial  the  jury  found  said  defendant  guilty  of  arson  in  the  sec- 
ond degree,  with  recommendation  for  leniency.  The  court, 
being  of  the  opinion  that  said  defendant,  Wong  Bow,  was  a 
fit  subject  for  commitment  to  the  Preston  School  of  Industry, 
at  lone,  California,  suspended  judgment  (sentence)  and  or« 
dered  said  defendant  committed  to  said  Preston  School  of 
Industry  until  he  reaches  the  age  of  twenty-one  years,  or 
until  legally  discharged. 

This  appeal  is  from  said  judgment  and  order  denying  hia 
motion  for  a  new  trial.  Appellant  has  filed  no  briefs  herein 
nor  has  his  time  so  to  do  been  extended  either  by  stipulation 
or  order  of  this  court.  Under  such  circumstances,  while  we 
are  not  called  upon  to  review  the  transcript,  we  have  care- 
fully perused  the  same  and  are  satisfied  that  the  defendant 
had  a  full  and  impartial  trial  and  was  justly  convicted  of 
arson.  Indeed,  the  evidence  against  him  is  overwhelmingly 
convincing,  and  we  have  perceived  no  sufficiently  prejudicial 
error  in  the  instructions  of  the  trial  court,  nor  ruling  upon 
the  admission  or  rejection  of  evidence,  to  warrant  any  inter- 
ference by  this  court  with  said  judgment  or  order. 

The  judgment  and  order  are,  therefore,  affirmed. 


[CiT.  No.  IMS.    Third  Appellate  Di8triet.--8epiember  18,  1918.] 

GEE  CHONG  PONG  et  al..  Copartners,  etc.,  Appellants, 
v.  MARGARET  HARRIS,  aa  Administratrix,  etc.. 
Respondent. 

EsTATBs  or  Dkoxased  Pibsons — Claim  Aoainst  Estati — ^PASTNia- 
8HIP — iNSurFioiENT  AFFIDAVIT. — An  affidavit  to  a  claim  of  a  part- 
nership against  an  estate  of  a  deceased  person,  reading  "Fook  Hing 
Lang  Co.  .  .  .  being  dulj  sworn,"  etc.,  stating  the  nature  of  the 
elaim,  that  it  ia  partlj  due,  that  it  is  therewith  presented,  etc.,  'Hhat 
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there  are  no  offsets  to  the  knowledge  of  said  claimant/'  and  signed 
"Fook  Hing  Lung  Co.  by  Gee  Cbong  Pong,  Member  ft  Clerk  of  said 
Go./'  is  insufficient,  since  it  purports  to  be  made  hj  one  incompetent 
to  make  it,  to  wit,  the  partnership. 
AmDAViT — Test  or  SumciSNGT. — A  test  of  the  sufficiency  of  an  affi- 
davit is  whether  it  is  so  clear  that  an  indictment  for  perjury  may 
be  sustained  on  it  if  false. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Plumas  County.    J.  0.  Moncur,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

L.  N.  Peter  and  James  A.  Nutting,  for  Appellants. 

A.  R.  Tabor  and  W.  T.  Phipps,  for  Respondent 

CHIPMAN,  P.  J. — The  second  amended  complaint  sets 
forth  an  action  in  two  counts.  The  first  is  based  upon  the 
sale  of  two  certain  gold  nuggets,  one  of  the  value  of  $135  and 
the  other  of  the  vidue  of  $75,  ''upon  an  understanding  and 
agreement  between  plaintiflEs  and  said  Aaron  Harris  (defend- 
ant's intestate)  that  plaintiffs  should  have  a  lien  upon  said 
personal  property  as  security  for  the  return  thereof  to  plain- 
tiffs or  the  payment  to  plaintiffs  of  the  value  thereof."  It 
is  alleged  ''that  said  Aaron  Harris  never  returned  the  said 
personal  property  or  paid  plaintiffs  the  value  thereof,  and 
ever  since  the  said  second  day  of  September,  1914,  said  per- 
sonal property  has  been  held  and  possessed  by  said  Aaron 
Harris  and  his  estate,"  and  that  at  the  time  of  his  death  said 
Aaron  Harris  was  indebted  to  plaintiffs  in  the  sum  of  $210 
for  said  gold  nuggets  "and  the  estate  of  said  deceased  is  still 
indebted  to  plaintiffs  therefor." 

For  a  second  cause  of  action  it  is  alleged  that,  on  Septem- 
ber 2,  1914,  "plaintiffs  purchased  of  said  Aaron  Harris  cer- 
tain goods,  wares,  and  merchandise,  to  wit,  certain  hams,  and 
then  and  iJiere  paid  said  Aaron  Harris  cash  in  the  sum  of  $15 
therefor,"  to  be  thereafter  delivered,  but  "that  said  Aaron 
Harris  never  delivered  the  said  hams  to  plaintiffs  and  plain- 
tiffs have  never  received  the  same";  that  at  his  death  the  said 
Harris  was  indebted  to  plaintiffs  in  the  sum  of  $15,  no  part 
of  which  has  ever  been  paid  and  said  estate  is  indebted  there- 
for. 
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The  prayer  is  for  judgment  for  $225;  "that  $210  thereof 
be  adjudged  a  lien  on  the  said  personal  property;  that  said 
personal  property  be  decreed  to  be  sold  in  satisfaction  of  said 
lien;  that  the  said  claim  be  allowed  and  approved  and  ad- 
judged to  be  a  valid  claim  against  the  said  estate,  and  that 
said  administratrix  be  directed  to  pay  the  same  in  due  course 
of  administration. ' ' 

The  affidavit  to  the  claim,  which  latter  is  the  basiJi  of  the 
action,  reads  as  follows: 
•'State  of  California, 

County  of  Plumas, — ss. 

''Fook  Hing  Lung  Co.,  whose  foregoing  claim  is  herewith 
presented  to  the  administratrix  of  said  deceased,  being  duly 
sworn,  says  that  the  amount  thereof,  to  wit:  the  sum  of  two 
hundred  and  twenty-five  ($225.00)  dollars,  is  justly  due  to 
the  said  claimant ;  that  no  payments  have  been  made  thereon 
which  are  not  credited,  that  there  are  no  offsets  to  the  same  to 
the  knowledge  of  said  claimant. 

"FooK  Hing  Lung  Co.    i 
"By  Gee  Chong  Pong, 
"Member  &  Clerk  of  said  Co. 

"Subscribed  and  sworn  to  before  me  this  20th  day  of  Sep- 
tember, A.  D.  1915. 

"  (Seal)  Elizabeth  Caya, 

"Notary  Public,  in  and  for  Plumas  County,  State  of  Cali- 
fornia. 

"My  Commission  expires  Apr.  2,  1916. 

"Endorsement:  The  within  claim  rejected  this  15th  day  of 
October,  A.  D.  1915.  Margaret  Harris,  Admx.  of  Estate  of 
Aaron  Harris.** 

Defendant  demurred  to  the  complaint  on  the  following 
grounds:  1.  That  the  court  has  not  jurisdiction  "by  reason 
of  the  fact  that  no  lien  is  shown  by  said  complaint  and  that 
the  amount  of  the  claim  sued  upon  is  less  than  three  hundred^ 
dollars";  2.  That  two  causes  of  action,  one  for  the  foreclosure 
of  a  lien  for  a  balance  due  on  account  of  said  nuggets,  and 
one  for  cash  advanced  for  certain  hams,  are  improperly 
united ;  3.  That  said  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action. 

The  court  sustained  the  demurrer  "without  leave  to 
amend,"  and  judgment  passed  for  defendant.  Plaintiffs 
appeal  from  the  judgment 
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Clearly,  the  court  was  without  jurisdiction,  unless  the 
action  relating  to  the  alleged  sale  of  said  nuggets  can  be 
treated  as  an  action  in  equity  on  the  ground  that  an  equitable 
lien  arose  out  of  the  alleged  agreement.  We  do  not  deem  it 
necessary  to  pass  upon  this  question. 

It  was  necessary  to  the  maintenance  of  the  action  that  the 
claim  should  first  be  properly  presented  to  the  administratrix 
as  required  by  section  1494  of  the  Code  of  Civil  Procedure, 
and  **must  be  supported  by  the  affidavit  of  the  claimant,  or 
someone  in  his  behalf,  that  the  amount  is  justly  due,  that  no 
payments  have  been  made  thereon  which  are  not  credited,  and 
that  there  are  no  offsets  to  the  same,  to  the  knowledge  of  the 
affiant.  .  .  .  When  the  affidavit  is  made  by  a  person  other 
than  the  claimant,  he  must  set  forth  in  the  affidavit  the 
reason  why  it  is  not  made  by  the  claimant." 

It  will  be  observed  that  the  affidavit  states  that  the  claim 
was  presented  by  Pook  Hing  Lung  Co.  and  that  **Fook  Hing 
Lung  Co.  .  .  .  being  duly  sworn,  says,"  etc.,  and  "that  there 
are  no  offsets  to  the  same  to  the  knowledge  of  said  claimant, '* 
The  affidavit  is  signed:  '*Fook  Hing  Lung  Co.  by  Gee  Chong 
Pong,  Member  &  Clerk  of  said  Co." 

A  test  of  the  sufficiency  of  an  affidavit  is  whether  it  is  so 
clear  and  certain  that  an  indictment  for  perjury  may  be  sus- 
tained on  it  if  false.  (2  C.  J.  348.)  It  has  been  held  that 
an  affidavit  cannot  be  made  by  a  partnership  firm  in  the  firm 
name,  since  it  would  be  impossible  to  convict  the  individual 
partners  of  perjury  upon  the  evidence  of  such  affidavit.  (2 
C.  J.  325.)  ''An  affidavit  on  behalf  of  a  partnership,  there- 
fore, should  be  sworn  to  by  one  of  the  partners,  and  where  it 
appears  in  the  body  of  the  affidavit  that  it  was  sworn  to  by 
one  of  the  partners  it  is  sufficient,  although  signed  with  the 
firm  name."     (Id.) 

The  affidavit  states  that  the  partnership  was  sworn,  and  it 
nowhere  appears  that  the  affidavit  was  sworn  to  by  one  of  the 
partners.  As  signed,  it  imports  that  Gee  Chong  Pong  signed 
the  name  of  the  firm,  but  does  not  import  that  he  was  sworn. 
Nor  does  it  appear  from  the  jurat  by  whom  the  affidavit  was 
sworn  to.  The  implication,  if  any,  would  be  that  it  was 
sworn  to  as  stated  in  the  body  of  the  affidavit,  to  wit,  by  the 
partnership.  If  the  affidavit  had  been  properly  made  by  one 
of  the  partners  the  statement  that  there  are  no  offsets  to  the 
knowledge  of  daimant  instead  of  affiant  would  be  immaterial. 
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iWwrren  v.  McGUl,  103  Cal.  155,  [37  Pac.  144].)  Aa  the 
affidavit  reads,  there  is  no  statement  that  there  are  no  offsets 
for  the  reason  that  the  affidavit  purports  to  be  made  by  one 
incompetent  to  make  it,  to  wit,  the  partnership.  That  snch 
statement  is  essential,  see  Perkins  v.  Onyeii,  86  Cal.  348,  [24 
Pac.  1024]. 

In  Maier  Packing  Co.  v.  Frey,  5  Cal.  App.  80,  [89  Pac 
875],  the  affidavit  read:  *' Maier  Packing  Co.,  by  Simon  Maier, 
Pres.,  whose  foregoing  claim  is  herewith  presented  to  the  ad- 
ministrator of  the  estate  of  said  deceased,  being  duly  sworn, 
says,"  etc.  (Signed)  "Maier  Packing  Co.,  Simon  Maier, 
Pres.  Subscribed  and  sworn  to  before  me,  this  15th  day  of 
June,  1904."  It  was  held  "impossible  to  reconcile  the  provi- 
sions of  this  affidavit  with  the  requirements  of  the  statute," 
citing  Perkins  v.  Onyeii,  supra.  It  is  claimed  that  the  Maier 
Packing  Co.  case  is  not  to  be  followed,  citing  Scoii  Siamp  dk 
Coin  Co.  V.  Leake,  9  Cal.  App.  513,  [99  Pac.  731],  and  Wesi- 
em  States  Ins.  Co.  v.  Lockwood,  166  Cal.  185,  [135  Pac.  496]. 
In  both  of  these  cases  the  affidavits  appeared  to  have  been 
made  by  one  of  the  officers  of  the  corporation,  and  it  was  held 
in  such  case  that  the  requirement  of  the  statute  that  where 
the  affidavit  is  made  by  a  person  other  than  the  claimant  the 
reason  therefor  must  be  set  forth,  does  not  apply.  And,  also, 
where  the  affiant  and  the  claimant  are  the  same,  it  is  sufficient 
if  the  affidavit  states  that  there  are  no  offsets  to  the  knowl- 
edge of  claimani,  though  the  statute  uses  the  word  "affiant." 
In  the  present  case  the  affidavit  does  not  show  that  it  was 
sworn  to  by  any  person  competent  to  make  it. 

We  do  not  think  the  statute  has  been  sufficiently  complied 
with.    The  judgment  is,  therefore,  affirmed. 

Hart,  J.,  and  Burnett,  J.,  concurred. 
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[Ciy.  No.   2402.    First   Appellate  Distriet.— September  19,   1918.] 

J.  H.   WILHELM,   AppeUant,  v.   MAY  J.   ROBERTSON 
et  al.,  Respondents. 

Deed — ^Description  —  Lor  Numbbbs  and  Block  Numbers  —  Fkeedom 
ntOM  AM.BioxnTT. — A  deed  conveying  land,  and  describing  it  as 
'lot  18  as  delineated"  on  a  certain  map,  is  not  open  to  the  objection 
that  such  description  is  patently  ambiguous,  where  the  map  eon- 
tains  only  one  parcel  designated  with  the  single  number  "18," 
although  it  appeared  from  the  same  map  that  while  a  large  tract 
had  been  divided  into  38  lots  or  parcels,  numbered  consecutively 
from  1  to  33,  many  of  these  had  been  subdivided  into  smaller  par- 
eels  or  blocks  containing  18  or  more  subdivisions  consecutively  num- 
bered. 

Deed  or  Tbust  as  Securftt — ^Notice  op  Sale— Death  or  One  Trustee 
—Sale  by  Survivino  Trustee. — Where  one  of  two  trustees  in  a 
deed  of  trust  given  as  security  for  the  payment  of  an  indebtedness, 
died  after  notice  of  sale  of  the  property  described  in  the  deed  had 
been  given  by  both  trustees  for  default  in  payment  (the  trust  deed 
containing  a  power  of  sale  to  the  trustees  or  the  survivor,  in  the 
event  of  default),  his  death  in  no  manner  affected  the  notice;  the 
survivor  had  power  to  sell  the  property,  and  his  deed  to  the  pur- 
chaser was  valid. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Marin 
County.    Edgar  T.  Zook,  Judge. 

The  facts  stated  in  the  opinion  of  the  court 

Keys  &  Harlan,  for  Appellant. 

0.  F.  Meldon,  for  Respondents. 

LENNON,  P.  J. — This  is  an  action  to  quiet  title  to  a  certain 
parcel  of  land  situated  in  the  county  of  Marin. 

The  record  discloses  the  following  facts:  On  June  14,  1904, 
plaintiff  purchased  from  the  Tamalpais  Land  and  Water 
Company  a  certain  lot  of  land  which  is  the  subject  of  this* 
controversy.  On  the  twenty-fifth  day  of  February,  1915,  he 
executed  a  deed  of  trust,  conveying  the  same  to  A.  W.  Foster, 
Jr.,  and  M.  T.  Freitas,  as  security  for  the  payment  of  a  cer- 
tain indebtedness  referred  to  in  the  deed  of  trust.  In  this 
conveyance  the  plaintiff  used  precisely  the  same  description 
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as  that  contained  in  the  deed  under  which  he  acquired  the 
property.  Having  failed  to  pay  his  indebtedness,  one  of  the 
trustees,  under  the  power  conferred  in  the  trust  deed,  sold 
the  property  in  question  to  defendant  May  J.  Robertson. 
Thereafter  the  plaintiff  brought  thia  action  to  quiet  title  to 
the  property.  Judgment  went  for  defendants,  and  plaintiff 
appeals. 

As  ground  for  reversal  it  is  the  claim  of  plaintiff  that  cer- 
tain deeds  offered  in  evidence  to  defeat  his  title  were  inad- 
missible for  that  purpose,  for  the  reason  that  the  description 
of  the  property  therein  recited  was  ambiguous,  and  should 
not  have  been  considered  in  establishing  defendant's  title. 
He  further  claims  that  the  deed  signed  by  one  of  the  trus- 
tees which  purported  to  convey  this  title  to  defendant.  May 
J.  Robertson,  was  void  because  of  a  lack  of  proper  notice  of 
sale. 

Under  the  pleadings  it  was  admitted  that  plaintiff  was  the 
owner  and  in  possession  of  the  property  on  the  eighth  day  of 
June,  1915.  For  the  purpose  of  identifying  the  property, 
and  establishing  his  case,  plaintiff  at  the  trial  introduced  in 
evidence  a  map  of  the  Tamalpais  Land  and  Water  Company 
from  which  it  appears  that  the  property  described  in  the  com- 
plaint is  designated  thereon  by  the  figures  "18.'*  After  the 
introduction  of  this  map  plaintiff  testified  that  he  had  not 
conveyed  the  property,  and  rested  his  case.  Thereupon  the 
defendants,  for  the  purpose  of  establishing  their  title,  offered 
in  evidence  a  deed  of  trust  from  plaintiff  and  his  wife,  as 
grantors,  to  A.  W.  Poster,  Jr.,  and  M.  T.  Preitas,  given  to 
secure  a  certain  indebtedness.  In  this  deed  the  property  was 
described  as  lot  (18)  as  delineated  on  the  map  referred  to. 
Por  the  purpose  of  explaining  which  lot  18  was  meant  by  the 
description  in  the  trust  deed  the  defendants  offered  in  evi- 
dence the  deed  from  the  Tamalpais  Land  and  Water  Com- 
pany to  plaintiff  purporting  to  convey  "Lot  number  eighteen 
(18) "  as  laid  down  on  the  company's  map.  Defendants  also 
called  the  plaintiff,  who  testified  that  the  parcel  of  land  iden- 
tified was  the  only  land  he  owned  in  that  vicinity.  Defend- 
ants further  offered  in  evidence  a  deed  from  M.  T.  Preitas, 
as  surviving  trustee  under  the  trust  deed,  to  defendant.  May 
J.  Robertson,  being  the  deed  under  which  defendants  claim 
title,  wherein  the  property  conveyed  is  described  in  the  same 
manner  a«  in  the  conveyance  from  the  company  to  plaintiff. 
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The  introduction  of  these  various  deeds  was  objected  to  upon 
the  ground  that  the  description  of  the  property  contained 
therein  was  ambiguous,  for  the  reason  that  the  map  referred 
to  contained  four  different  and  distinct  lots  numbered  18,  any 
one  of  which,  it  is  claimed,  fits  the  description  in  the  several 
conveyances. 

We  are  of  the  opinion  that  the  deeds  were  properly  ad- 
mitted. From  the  map  of  the  company,  referred  to  in  the 
several  deeds,  it  appears  that  a  large  tract  of  land  had 
been  divided  into  thirty-three  blocks  or  parcels  numbered 
from  1  to  33,  inclusive.  Six  of  these  parcels,  viz.,  numbers 
1,  2,  3,  4,  5,  and  6,  were  again  subdivided  into  smaller  parcels 
containing  eighteen  or  more  small  subdivisions,  which  are 
designated  upon  the  map  by  consecutive  numbers.  Four  of 
these  blocks  as  subdivided  contain  a  lot  numbered  *'18. "  The 
remaining  blocks  up  to  and  including  block  18  are  not  so  sub- 
divided. It  is  under  these  conditions  that  plaintiff  contends 
that  the  deeds  mentioned  were  improperly  introduced  to  de- 
feat plaintiff's  title,  for  the  alleged  reason  that  they  all  con- 
tain a  description  which  is  a  perfect  example  of  a  patent 
ambiguity,  and  were,  so  plaintiff  claims,  wrongfully  consid- 
ered in  establishing  defendants'  title  to  the  property,  and 
that  the  findings  based  thereon  that  the  defendant  is  the 
owner  are  not  supported  by  the  evidence.  It  is  conceded  by 
respondents  that  where  a  description  in  a  deed  equally  applies 
to  two  or  more  parcels  there  is  a  patent  ambiguity ;  but,  it  is 
insisted,  that  the  description  here  involved  does  not  apply  to 
any  other  lot  shown  on  the  map  of  the  Tamalpais  Land  and 
Water  Company,  and  we  are  of  that  opinion. 

The  map  to  which  reference  is  made  contains  only  one 
parcel  of  land  designated  as '  *  18. "  The  parcels  which  are  sub- 
divided into  smaller  lots  or  tracts,  and  which  contain  a  lot  or 
parcel  designated  by  such  number,  bear  the  further  and  addi- 
tional designation  of  the  number  of  the  larger  parcels  as  sub- 
divided. The  tract  in  question  is  designated  by  the  single 
number  (18),  and  its  description  by  such  designation  does  not 
apply  to  any  other  lot  upon  the  map.  Aside  from  any  other 
question,  the  description  being  sufiScient  to  put  plaintiff  into 
possession,  it  ought  to  be  sufiScient  to  dispossess  him. 

The  further  contention  that  the  deed  purporting  to  convey 
title  to  respondent  May  J.  Robertson  is  void  for  lack  of 
proper  notice  is  without  merit.    When  plaintiff  failed  to  pay 
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his  indebtedness  a  notice  of  sale  was  given  by  both  trustees. 
It  is  conceded  that  the  notice  up  to  this  time  was  a  proper  one. 
Subsequent  to  the  giving  of  the  notice,  however,  but  before 
sale,  one  of  the  trustees  died,  but  the  sale  was  made  on  the 
day  so  fixed,  by  the  surviving  trustee  without  further  notice, 
and  it  is  for  this  reason  that  the  deed  given  thereunder  is 
claimed  to  be  void.  The  trust  deed  contained  a  specific  cove- 
nant to  the  effect  that  in  the  event  of  default  the  trustees  or 
the  survivor  of  them  might  execute  the  trust  and  sell  the 
property.  The  death  of  the  cotrustee  in  no  manner  affected 
the  notice,  or  prevented  the  survivor  from  executing  the 
powers  conferred  upon  him  under  the  covenants  of  the  deed. 
For  the  reasons  given  the  judgment  is  affirmed* 

Beasly,  J.,  pro  tern.,  and  Sturtevant,  J.,  pro  tern.,  concurred. 


[Civ.  No.  2570.    Seeond  Appellate  District.— September  19,  1918.] 

ELIZABETH  SANDER,  Respondent,  v.  LOS  ANGELES 
RAILWAY  CORPORATION  (a  Corporation),  Appel- 
lant. 

NlOLIOENGE  —  BAILWAYS  —  InJUBY    TO     PasSKNOKR  —  DANGEROUS   OON- 

TSiVANCE — Presumption. — ^In  an  action  for  damages  for  injnriei 
Bustained  by  a  passenger  on  a  railway,  proof  that  the  plaintiff, 
while  making  her  exit  from  the  car,  was  thrown  to  the  street 
through  her  skirt  catching  on  a  contrivance  attached  to  the  car  by 
the  defendants  as  a  bumper  for  a  sliding  gate  at  the  exit,  entitled 
her  to  the  benefit  of  the  presumption  of  negligence  on  the  part  of 
the  defendant  until  the  defendant  should  excuse  itself  by  evidence. 
Id. — Previous  Use  Without  Accident — Evidence. — Evidence  in  such 
action,  that  the  appliance  had  been  in  use  during  the  whole  year 
in  which  the  accident  occurred,  during  which  time  many  millions 
of  passengers  had  been  carried,  and  that  the  claim  agent  of  the 
defendant  had  never  received  a  report  of  any  accident  from  the 
appliance  other  than  that  sustained  by  the  plaintiff,  could  not  estab- 
lish the  fact  that  the  defendant  was  not  negligent,  especially  as  such 
evidence  does  not  negative  the  possibility  that  a  great  many  skirts 
of  women  passengers  might  have  been    caught  on  the    appliance 
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withoat  eomplaint  having  been  made;  aitd,  no  iliowiiig  having  been 
made  that  all  such  occurrences  were  required  to  be  reported,  an 
appellate  court  cannot  assume  such  to  have  been  the  rule, 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Loa 
Angeles  County,  and  from  an  order  denying  a  new  trial. 
Charles  Wellborn,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Gibson,  Dunn  &  Crutcher  and  Norman  S.  Sterry,  for 
Appellant. 

Park  &  Park  and  Theodore  Park,  for  Respondent 

JAMES,  J. — ^Defendant  appeals  from  a  judgment  entered 
in  favor  of  plaintiff  and  from  an  order  denying  its  motion 
for  a  new  trial. 

The  action  was  to  recover  damages  alleged  to  have  been  suf- 
fered by  the  plaintiff  through  the  negligence  of  the  defend- 
ant. Defendant  was  a  common  carrier  of  passengers,  and 
plaintiff  was  a  passenger  on  one  of  its  electric  cars  in  the 
city  of  Los  Angeles  when  she  suffered  her  alleged  injuries. 
The  car  upon  which  plaintiff  was  riding  was  at  a  standstill, 
having  stopped  to  permit  the  discharge  of  passengers.  Plain- 
tiff was  preceded  from  the  car  by  her  husband.  As  she 
reached  the  exit  space  opposite  the  steps  (there  being  two  of 
the  latter)  she  had  a  package  in  her  right  hand  and  took  hold 
of  the  hand-guard  with  her  left.  As  she  stepped  downward 
upon  the  steps  her  skirt  was  caught  on  a  protruding  knob 
affixed  near  the  floor  at  the  left  of  the  exit,  and  she  was 
thrown  to  the  street,  where  she  struck  upon  her  back.  In 
her  complaint  the  negligence  charged  against  the  defendant 
was  that  the  knob  was  negligently  placed  in  its  position  by  the 
defendant,  and  so  placed  as  to  constitute  a  dangerous  con- 
trivance. The  case  was  tried  before  the  court  sitting  with- 
out a  jury,  and  by  the  decision  of  the  trial  judge  the  sum  of 
two  thousand  five  hundred  dollars  was  awarded  to  the  plain- 
tiff. On  this  appeal  the  defendant  makes  no  contention 
against  the  amount  of  damages  awarded  or  the  extent  of 
plaintiff's  injuries.  The  sole  contention  is  that  no  negligence 
whatsoever  was  shown  by  reason  of  which  the  defendant  was 
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chargeable  for  any  amount  of  damages.  The  knob  upon 
which  plaintiff's  skirt  caught  was  a  small  contrivance  which 
served  as  a  bumper  to  intercept  the  sliding  iron  gate  which 
closed  the  exit  of  the  car.  There  were  two  of  these  bumpers, 
the  one  about  which  complaint  is  made  being  located  four 
inches  from  the  floor  of  the  car,  and  the  other  near  the  top 
of  the  door,  about  six  feet  from  the  floor.  There  being  no 
dispute  in  the  evidence  as  to  the  location  of  the  bumper,  or 
the  manner  of  construction  of  the  car  at  the  place  of  exit,  we 
may  use  for  purposes  of  illustration  two  drawings  attached 
to  appellant's  brief  which  it  is  agreed  are  correct: 

No.    1. 


Handle 


Door  I 


Bumpe 


Drawing  No.  1  is  a  view  from  the  interior  of  the  front  plat^ 
form  showing  the  exit  door  open;  also  the  bumper  near  the 
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floor,  attached  to  the  door-post.    No.  2  gives  a  view  of  the 
steps  of  the  car  looking  downward  immediately  over  the  same. 


Nd.    2. 


Door  Post 


^oomk    ^-£.^A^_--— 


A  duplicate  of  the  contrivance,  which  is  termed  a  "bumper/* 
was  submitted  under  stipulation  in  this  court  by  the  parties 
jand  we  have  it  before  us  for  examination.  This  bumper  con- 
sists of  an  iron  plate  about  two  and  three-quarters  inches  long 
by  one  and  one-half  inches  wide,  with  an  ell  piece  which  is 
made  to  fit  on  the  inside  of  the  door-post.  According  to  the 
testimony,  this  ell  piece  was  set  into  the  door-post  so  that  the 
piece  was  flush  with  the  post  on  that  side.  A  round  iron  pro- 
jection extends  above  the  plate  to  a  height  of  about  an  inch 
and  a  half,  and  into  this  is  set  a  solid  rubber  piece,  cylindrical 
in  shape,  designed  to  receive  the  jar  of  the  door  when  closed. 
This  projection  above  the  plate  answers  in  general  description 
to  a  section  of  one  and  one-half  inch  pipe  closed  on  one  side 
and  holding  the  rubber  on  the  other,  except  that  on  the  oppo- 
site side  to  that  holding  the  rubber,  and  extending  halfway  up 
on  the  projection,  is  an  iron  brace,  all  a  part  of  the  casting. 
The  casting  is  rough  in  kind  and  painted.  The  testimony 
introduced  on  behalf  of  the  plaintiff  to  show  the  circum- 
stances of  the  accident  went  only  to  the  extent  of  describing 
the  facts  as  we  have  first  stated  them,  not  presenting  any 
description  of  the  bumper  itself  or  the  way  it  was  applied. 
Defendant,  at  the  conclusion  of  his  testimony,  moved  for  a 
judgment  of  nonsuit,  which  motion  was  denied.    Thereupon 

tS  OmL  App.*li 
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defendant  introduced  as  a  witness  its  master  mechanic.  He 
testified  that  it  was  his  business  to  design  all  attachments  for 
the  cars  of  his  employer  and  that  he  had  done  this  for  about 
twelve  years.  He  explained  the  method  of  construction  of 
the  car  platform  and  bumper,  and  said:  ''I  consider  that  one 
of  the  most  practical  buffers  that  I  could  possibly  adopt  for 
that.  I  designed  that  car,  and  in  studying  that  out,  I  had  to 
have  something  to  bump  against,  and  the  idea  of  putting  it 
in  that  position  as  that  was,  throwing  it  out,  in  order  tiiat 
when  they  went  to  get  past  between  the  post  and  the  buffer, 
the  buffer  was  to  keep  it  back  far  enough,  so  that  you  couldn't 
get  your  fingers  between  the  sliding  gate  and  the  post,  and  is 
the  reason  why  the  buffer  was  placed  back  beyond  the  face 
of  the  post,  so  as  to  get  room  enough,  so  if  anybody  getting 
out  of  the  car,  or  were  getting  in  the  car  while  the  door  was 
in  action  it  couldn't  pinch  their  fingers,  and  that  is  the  rea- 
son why  it  is  constructed  in  that  manner.  A  further  reason 
for  placing  the  buffer  out  of  the  passageway,  making  the  exit 
from  there,  was  that  we  couldn't  put  one  at  the  top  and  one 
at  the  bottom  on  account  of  throwing  the  gates  out  of  square. 
It  was  necessary  to  put  it  in  that  position  in  order  to  have 
sufficient  strength  to  support  it.  This  buffer  comes  up  even 
with  the  left-hand  post  as  you  get  out  of  the  car.  I  have 
been  engaged  in  the  railway  business  for  about  thirty-five 
years.  I  spent  about  a  year  and  a  half  designing  these  cars 
before  they  were  actually  put  in  operation.  We  tried  other 
buffers  as  experiments,  but  this  buffer  proved  to  be  the  most 
satisfactory  that  we  have  ever  gotten  out  This  buffer  is  a 
modification  of  the  original  buffer  that  was  put  on."  On 
cross-examination  the  witness  was  asked  various  questions 
tending  to  elicit  information  as  to  whether  the  buffer  casting 
could  not  have  been  extended  all  the  way  back  to  the  front 
wall  of  the  car  (a  distance  of  from  twelve  to  fourteen  inches), 
and  he  gave  his  view  that  it  would  not  be  practicable  to  do  so. 
On  further  examination  he  stated  that  it  could  be  so  con- 
structed, although  he  did  not  think  it  would  be  any  better 
that  way,  saying:  **I  don't  think  it  would  be  impossible  for 
a  woman's  garment  to  catch  upon  it  if  it  were  extended  back 
to  the  end  of  the  car.  Her  dress  is  as  liable  to  be  caught  in 
underneath  because  we  can't  cover  the  whole  distance  from 
the  floor  of  the  car  to  the  bumper."  Asked  whether  any 
shields  h%d  ever  been  placed  over  the  bumpers,  he  replied, 
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**No,  sir/*  The  general  claim  agent  of  defendant  company 
testified  as  follows:  ''My  duty  regarding  claims  and  injuries 
is  to  investigate  all  reports  received,  and  to  investigate  all 
injuries,  and  as  to  how  they  occur.  That  has  been  my  posi- 
tion with  the  defendant  for  twenty-three  years.  As  claim 
agent  of  the  railroad  I  have  a  report  of  the  number  of  passen- 
gers carried  by  the  cars  of  the  company."  He  then  stated 
that  during  the  year  1913  (it  being  alleged  that  the  accident 
in  question  occurred  on  the  fourth  day  of  September,  1913), 
there  had  been  carried  on  cars  having  the  bumper  attach- 
ments 88,236,273  passengers.  He  stated  that  as  claim  agent 
of  the  defendant  he  did  not  during  the  year  1913  receive  any 
report  or  claim  for  injury  other  than  the  claim  of  the  plain- 
tiff arising  out  of  an  accident  caused  by  the  bumper,  and  fur- 
ther stated:  ''The  daim  department  watches  all  equipment  on 
cars.  If  there  is  any  complaint  of  anything  dangerous,  we 
notify  the  operating  department;  and  during  that  time  all 
these  millions  of  people  carried,  there  has  never  been  a  ques- 
tion come  up  about  any  question  on  the  cars.  We  have  never 
received  any  report  of  any  accident  other  than  the  one  the 
plaintiff  here  received  from  this  bumper  or  buffer."  An- 
other witness,  the  assistant  superintendent  of  the  defendant, 
testified  that  he  regarded  the  bumper  as  a  safe  appliance,  but 
the  appellant  in  its  brief  suggests  that  possibly  this  witness 
was  not  sufficiently  qualified  to  give  that  opinion. 

Appellant  first  argues  that  the  judgment  of  nonsuit  should 
have  been  granted  because  there  was  no  proof  made  by  the 
plaintiff  tending  to  show  that  the  defendant  had  in  any  way 
been  negligent.  Appellant,  under  the  facts  adduced  by  the 
plaintiff,  denies  the  application  of  the  doctrine  of  res  ipsa 
loqtuUur.  It  is  true  enough  that  negligence  will  not  be  im- 
plied from  the  mere  fact  of  injury,  and  it  is  also  true  that  the 
plaintiff,  at  the  time  she  rested  her  case,  had  furnished  the 
trial  court  with  no  information  as  to  the  construction  of  the 
bumper,  its  character,  or  location  upon  the  car.  She  did, 
however,  show  that  she  was  injured  through  the  catching  of 
her  skirt  upon  an  appliance  affixed  to  the  car  by  the  defend- 
ant, and  we  are  inclined  to  the  view  that  enough  was  sup- 
plied, under  the  rule  adverted  to  as  affecting  carriers  of  pas- 
sengers, to  entitle  her  to  the  presumption  of  negligence  until 
the  defendant  had  excused  itself  by  evidence.  In  Steele  v. 
Pacific  Electric  By.  Co.,  168  Cal.  375,  [143  Pac.  718],  the 
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court  states  that  before  negligence  will  be  implied,  ''it  must 
first  be  shown  that  the  injury  came  from  the  movement  of  the 
car  by  those  in  charge  of  it,  or  from  someihing  connected 
therewiih,  or  in  control  of  the  defendant.'*  She  did  show 
that  her  skirt  caught  upon  the  bumper  and  that  the  bumper 
was  an  appliance  connected  with  the  car.  The  rule  adverted 
to  is  further  defined  in  Fink  v.  Slade,  66  App.  Div.  105,  [72 
N.  T.  Supp.  824],  as  follows:  **The  doctrine  relates  simply  to 
the  probative  force  of  the  evidence.  It  does  not  dispense  with 
the  necessity  of  evidence  of  the  defendant's  negligence  in  any 
case,  but  on  the  contrary,  expressly  requires  it.  Attendant 
circumstances  must  be  such  as  will  warrant  an  inference,  not 
of  negligence  only,  but  of  the  defendant's  negligence.  It  is 
not  that,  in  any  case,  negligence  can  be  assumed  from  the 
mere  fact  of  accident  and  injury ;  but  in  these  cases  the  sur- 
rounding circumstances,  which  are  necessarily  brought  into 
view  by  showing  how  the  accident  occurred,  contain,  without 
further  proof,  sufficient  evidence  of  the  defendant's  duty  and 
of  his  neglect  to  perform  it."  We  think,  however,  that  it  be- 
comes immaterial  for  consideration  here  as  to  whether  the  trial 
judge  erred  in  denying  the  motion  for  judgment  of  nonsuit. 
The  defendant  was  not  content  to  rest  upon  the  plaintiff's 
testimony  and  its  motion  for  such  a  judgment,  but  introduced 
independent  evidence  showing  fully  the  description  of  the 
bumper,  the  method  of  attachment  thereof,  and  the  general 
construction  of  the  car  in  the  part  concerned  in  the  accident ; 
in  other  words,  the  defendant  supplemented  the  proof  made 
by  the  plaintiff  by  showing  more  fully  the  attendant  condi- 
tions.  It  therefore  becomes  a  question  as  to  whether  upon 
the  whole  evidence  the  court  was  justified  in  concluding  that 
defendant  had  failed  to  use  that  degree  uf  care  toward  its 
passenger  which  the  law  requires  of  it.  Counsel  for  appel- 
lant, upon  this  general  question,  contend  that  where  the  evi- 
dence fails  to  show  that  an  appliance  is  improperly  placed  or 
attached,  and  it  has  been  used  for  a  long  period  of  time  with- 
out causing  an  accident,  any  suggestion  of  necrligence  is  re- 
pelled and  it  must  be  concluded  that  the  carrier  has  done  its 
full  duty.  In  support  of  this  contention,  Morris  v.  South- 
em  Pacific  Co,,  168  Cal.  490,  [143  Pac.  708],  is  cit^d.  This 
case  is  cited  particularly  because  it  quotes  approvingly  from 
Holt  V.  Southwest  Missouri  Electric  By.  Co.,  84  Mo.  App.  443, 
this  declaration:  ''A  carrier  of  passengers  is  not  obliged  to 
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proceed  to  provide  against  casualties  which  have  not  been 
known  to  occur  before  and  which  may  not  reasonably  be  anti- 
cipated. That  which  never  happened  before  and  which  in  its 
character  is  such  as  not  natursdly  to  occur  to  prudent  men  to 
I  guard  against  its  happening  at  all,  cannot,  when,  in  the 
*  course  of  years,  it  does  happen,  furnish  good  grounds  for 
charge  of  negligence  in  not  foreseeing  its  happening  and 
guarding  against  that  remote  contingency."  Morris  v. 
Southern  Pacific  Co.,  supra,  was  a  case  entirely  different  in 
its  facts  from  this  and  referred  to  an  accident  occurring  by 
the  undermining  of  the  roadbed  of  defendant  by  ''unpre- 
cedented" high  water.  The  Missouri  case  waa  one  where  the 
passenger  boarding  a  car  was  struck  by  the  revolving  handle 
of  the  brake,  which  had  been  set  loose  by  the  dislodging  of  a 
dog  set  in  a  ratchet.  The  brake  handle  was  caused  to  revolve 
through  the  accidental  releasing  of  the  dog,  either  by  the  foot 
of  the  passenger  boarding  the  oar  or  the  jarring  of  the  brake 
by  the  passenger,  or  a  jar  caused  by  some  other  person,  the 
platform  being  crowded  at  the  time.  The  Missouri  court  held 
that  as  a  matter  of  law  no  negligence  was  shown  against  the 
defendant,  although  it  announced  in  its  decision  that  the  con- 
clusion was  not  reached  "without  difficulty."  There  is  an 
Illinois  case  in  which  the  court,  under  very  similar  facts,  held 
that  it  was  a  question  for  the  jury  to  decide  as  to  whetfhor 
negligence  had  been  shown.  (Cleveland  etc.  By.  Co.  v.  Mc- 
Henry,  47  111.  App.  301.)  The  question  as  to  whether  negli- 
gence or  the  want  of  it  has  been  shown  in  a  particular  case  is 
generally  a  matter  of  fact  to  be  determined  by  the  trial  court 
or  jury.  In  Seller  v.  Market  Street  By.  Co.,  139  Cal.  268,  [72 
Pac.  1006],  the  court  said:  "It  has  often  been  said  by  this 
court  that  it  is  very  rare  that  a  set  of  circumstances  is  pre- 
sented which  enables  a  court  to  say,  as  a  matter  of  law,  that 
negligence  has  been  shown.  As  a  general  rule,  it  is  a  question 
of  fact  for  the  jury,  an  inference  to  be  deduced  from  the  cir- 
cumstances of  each  particular  case,  and  it  is  only  where  the 
deduction  to  be  drawn  is  inevitably  that  of  negligence  that 
the  court  is  authorized  to  withdraw  the  question  from  the 
jury.  This  is  true  even  where  there  is  no  conflict  in  the  evi- 
dence, if  different  conclusions  upon  the  subject  can  be  ration- 
ally drawn  therefrom.  If  the  conceded  facts  are  such  that 
reasonable  minds   might   differ   upon  the   question   as   to 
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whether  or  not  one  was  negligent,  the  question  is  one  of  fact 
for  the  jury.  These  rules  are  so  well  settled  as  to  render  it 
unnecessary  to  here  do  more  than  state  them/'  In  reviewing 
the  evidence  in  this  case,  we  are  of  opinion  that  to  declare  as 
a  matter  of  law  that  no  negligence  was  shown,  would  be  to 
trespass  upon  the  province  of  the  trial  judge  and  substitute 
our  judgment  for  his  as  to  the  matter  of  fact  upon  which 
there  might  be  different  conclusions.  So  far  as  the  evidence 
shows,  the  appliance  complained  of  had  only  been  used  dur- 
ing the  year  1913.  It  might  be  well  concluded  from  the  posi- 
tion in  which  it  was  placed  and  the  character  of  its  construc- 
tion, that  a  woman's  skirt,  if  it  chanced  to  fall  against  it  as 
the  passenger  lowered  herself  to  reach  the  steps,  would  catch 
and  hold  upon  the  comers  of  it.  It  would  be  reasonable  to 
conclude,  also,  that  by  some  very  inexpensive  means  the  sharp 
comers  of  the  bumper  could  be  shielded  so  that  clothing  could 
not  catch  upon  them.  If  these  deductions  are  allowable,  then 
it  must  very  clearly  appear  that  the  high  degree  of  care  re- 
quired of  passenger  carriers  had  not  been  observed,  and  that 
negligence  was,  therefore,  shown.  Hence  the  judgment  could 
not  here  be  set  aside,  unless  it  may  be  said  that  the  showing 
made  by  defendant  as  to  the  nonhappening  of  accidents  while 
many  millions  of  passengers  had  been  carried  was  a  complete 
answer  to  the  charge.  The  particular  evidence  introduced  to 
this  point  was  general,  and  showed  only  that  the  claim  agent 
had  received  no  report  of  accidents  due  to  that  cause  or 
claims  for  damages.  This  showing  does  not  negative  the  pos- 
sibility that  a  great  many  skirts  of  women  passengers  may 
have  caught  upon  the  bumpers  and  no  complaint  made  be- 
cause of  the  fact.  There  was  no  showing  that  all  such  occur- 
rences were  required  to  be  reported  by  the  operatives  of  the 
cars,  and  we  cannot  assume  that  such  was  the  rule.  But, 
aside  from  all  of  this,  and  assuming  for  the  moment  that  the 
evidence  was  complete  upon  that  point,  we  do  not  think  that 
under  the  particular  facts  here  shown  the  answer  of  the  de- 
fendant would  cover  the  case  made  out  by  the  plaintiff.  If 
such  were  true,  then  that  defense  would  be  a  perfect  one, 
however  dangerous  the  appliance  causing  an  injury  to  a 
passenger  might  appear  to  be,  as  shown  by  the  independent 
evidence.  Different  judges  sitting  at  the  trial  might  con- 
clude differently  upon  those  facts,  as  might  also  different 
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juries;  but  having  once  made  a  determination  the  appellate 
courts  are  without  power  to  declare  a  diflEcrent  judgment. 
For  the  reasons  given,  the  judgment  and  order  are  afi^rmed* 

Conrey,  P.  J.,  and  Shaw,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  November  19,  1918. 


[Oiv.  No.  2258.    Second  Appellate  District.— ^September  19,  1918.] 

COULTER    DRY    GOODS    COMPANY    (a    Corporation), 
Appellant,  v.  E.  S.  MUNFORD  et  al.,  Respondents. 

Husband  and  Wif»— Necessaries  Furnished  Wife — ^Liability  of  Hus- 
band.— Under  lection  174  of  the  CiTil  Code,  it  is  essential  in  an 
action  against  a  husband  to  recover  for  goods  alleged  to  have  been 
necessary  to  the  wife's  support,  to  show  that  the  husband  had 
neglected  to  make  adequate  provision  for  her  support. 

Id. — Appeal — Conpliot  in  Testimony — Pbxsumftion  prom  Findinos.— ' 
Where  the  trial  court  made  findings  in  favor  of  the  defendants,  an 
appellate  court  must  presume  that  the  trial  court  believed  the  tes- 
timony of  the  defendants  notwithstanding  that  it  was  inconsistent 
with  some  of  the  testimony  presented  for  the  plaintiffs. 

Id. — EiViDENCB — Conversations. — Conversations  between  the  plaintiff*! 
general  manager  and  its  "credit  man"  and  statements  by  such  credit 
man  to  the  general  manager  relating  to  the  financial  responsibility 
of  the  defendants,  not  in  the  presence  of  the  defendants,  were  prop- 
erly excluded. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    John  W.  Shenk,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Ward  Chapman  and  L.  M.  Chapman,  for  Appellant 

Oeorge  Beebe  and  J.  M.  Wright,  for  Respondent 

CONREY,  P.  J. — This  action  was  brought  against  the  de- 
fendant E.  S.  Munford  and  his  wife,  Mrs.  E.  S.  Munford, 
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upon  an  account  for  goods  alleged  to  have  been  sold  to  the 
defendants  at  their  special  instance  and  request.  Judgment 
was  entered  in  favor  of  E.  S.  Munford  and  against  the  other 
defendant.  Plaintiff  appeals  from  the  judgment  in  favor  of 
E.  S.  Munford. 

The  items  of  account  consisted  of  clothing  and  other  dry 
goods  furnished  to  Mrs.  Munford  while  she  was  residing  at 
Los  Angeles.  The  husband  at  that  time  resided  elsewhere, 
but  their  separation  was  temporary,  and  the  case  does  not 
involve  any  defense  on  the  ground  that  the  defendants  were 
living  separate  and  apart  from  each  other.  Mr.  Munford 
testified  that  he  did  not  know  anything  of  the  account  until 
after  the  articles  were  furnished,  and  that  his  wife  never  in- 
formed him  of  the  fact  that  she  had  opened  the  account.  He 
was  receiving  a  salary  of  $416  per  month,  and  was  sending 
to  his  wife  for  the  support  of  herself  and  children  the  sum 
of  three  hundred  dollars  per  month.  She  also  had  some  sep- 
arate income.  Mr.  Frank  Coulter  appears  to  have  been  an 
officer  and  one  of  the  managers  of  the  plaintiff.  Mrs.  Mun- 
ford testified  that  for  some  time  after  she  began  trading  with 
the  plaintiff  she  paid  cash  for  the  articles  purchased  by  her, 
until  after  she  was  urged  by  Mr.  Coulter  and  by  Mr.  Baker, 
the  general  manager,  to  open  a  credit  account.  This  was 
done  by  Mr.  Baker,  and  the  account  was  made  in  the  name 
of  Mrs.  Munford.  She  testified  that  Mr.  Frank  Coulter  knew 
that  her  husband  was  providing  her  with  three  hundred  dol- 
lars a  month,  and  that  that  sum  was  sufficient  for  the  support 
of  herself  and  family.  There  is  no  evidence  tending  to  show 
that  the  defendant  E.  S.  Munford  neglected  to  make  adequate 
provision  for  the  support  of  his  wife  or  family. 

''If  the  husband  neglect  to  make  adequate  provision  for 
the  support  of  his  wife,  .  .  .  any  other  person  may,  in  good 
faith,  supply  her  with  articles  necessary  for  her  support,  and 
recover  the  reasonable  value  thereof  from  the  husband.'* 
(Civ.  Code,  sec.  174.)  It  will  be  seen  that  the  Civil  Code 
limits  the  conditions  of  liability  of  a  husband  for  merchandise 
sold  to  his  wife.  In  Hoey  v.  Hechtman,  2  Cal.  App.  120,  [83 
Pac.  85],  the  complaint  alleged  that  the  defendant  A.  J. 
Hechtman  was  indebted  to  plaintiff's  assignor  in  certain  sums 
for  goods,  wares,  and  merchandise  sold  to  Carrie  C.  Hecht- 
man, wife  of  the  defendant,  **and  that  said  goods,  wares,  and 
merchandise  were  common  necessaries  of  life  and  necessary 
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for  the  support  and  maintenance  of  said  Carrie  C.  Hecht- 
man."  In  that  case  it  was  held  by  the  first  district  court  of 
appeal  that  defendant's  demurrer  to  the  complaint  upon  the 
ground  that  it  did  not  state  a  cause  of  action,  should  have 
been  sustained.  ''The  complaint  does  not  allege  a  sale  to  de- 
fendant, and  does  not  allege  all  the  facts  necessary  under  sec- 
tion 174  of  the  Civil  Code,  to  fix  liability  upon  a  husband  for 
a  sale  to  the  wife,"  citing  Simon,  Jacobs  (&  Co.  v.  Scoii,  53 
Cal.  76,  and  Nissen  v.  Bendixsen,  69  Cal.  521,  [11  Pac.  29]. 
The  court  further  said:  ''In  the  complaint  before  us  it  is 
alleged  that  the  goods  were  necessary  for  the  support  of  the 
wife,  but  it  is  not  alleged  that  the  husband  had  neglected  to 
make  adequate  provision  for  her  support.  Both  are  essential. 
The  allegation  that  the  goods  were  necessary  for  her  support 
refers  to  the  character  of  the  goods  as  being  suitable  to  her 
circumstances  and  condition  in  life,  and  such  allegation  does 
not  import  that  the  husband  had  neglected  to  make  adequate 
provision  for  her  support.  Under  the  statute  the  articles 
must  be  necessary  for  her  support  and  the  husband  must  have 
neglected  to  make  adequate  provision  for  her  support."  In 
St.  Vinceni's  Insiitution  etc.  v.  Davis,  129  Cal.  17,  [61  Pac. 
476],  the  supreme  court  referred  to  section  174  of  the  Civil 
Code,  and  stated  that,  under  the  provisions  of  that  section, 
whoever  supplies  necessaries  for  the  support  of  a  wife  must, 
in  order  to  recover  therefor  against  the  husband,  show  that 
the  husband  had  failed  to  make  adequate  provision  for  the 
support  of  his  wife.  There  being  no  such  proof,  it  was  held 
that  the  plaintiflP  was  not  entitled  to  recover.  The  same  rule 
is  applicable  to  the  case  at  bar,  for  we  must  presume  that  the 
court  believed  the  testimony  of  the  defendants,  notwithstand- 
ing that  it  was  inconsistent  with  some  of  the  testimony  pre- 
sented on  behalf  of  the  plaintiff. 

Counsel  for  appellant  say  in  their  brief  that  it  is  an  uncon- 
tradicted fact  that  when  this  account  was  first  brought  to  the 
attention  of  Mr.  Munford  by  means  of  a  letter  from  the  plain- 
tiff, he  wrote  to  Mr.  Coulter  a  letter  which  contained  an  ad- 
mission of  his  liability  and  a  promise  to  pay  the  indebtedness 
when  he  got  in  better  circumstances.  That  letter  was  lost, 
but  one  of  the  plaintiff's  witnesses  testified  concerning  its 
contents.  But  counsel  are  wrong  in  stating  that  the  fact  thus 
shown  is  uncontradicted,  for  their  brief  contains  a  quotation 
from  the  testimony  of  Mr.  Munford  in  which  he  directly 
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denies  that  in  any  such  letter  he  said  that  he  owed  the  account 
or  that  he  would  pay  it. 

Appellant  claims  that  the  court  erred  in  excluding  testi- 
mony offered  by  the  plaintiff  for  the  purpose  of  proving  that 
the  account  was  opened  on  the  credit  of  the  husband,  as  well 
as  the  wife.  This  offered  testimony  related  to  conversations 
between  the  general  manager  of  the  plaintiff  and  its  **  credit 
man,"  and  to  statements  made  by  the  manager  to  the  credit 
man  about  the  affairs  and  financial  responsibility  of  the  de- 
fendants. These  statements  were  not  made  in  the  presence  of 
the  defendants  or  either  of  them,  or  with  their  knowledge, 
and  the  objections  were  properly  sustained. 

The  judgment  is  afSrmed. 

James,  J.,  and  Shaw,  J.,  concurred. 


[Civ.  No.  2577c     Second  Appellate  District.— September  20,  1918.] 

ROBERT   H.   INGRAM,    Respondent,   v.   D.   JOHNSTON 
et  al.,  Appellants. 

Pabtnership— Agbeemsnt  to  Shabb  Pbotits  m  Pubohasx  or  Land— 
Right  to  Accounting. — Wbere,  in  an  action  to  establish  the  exist- 
ence of  a  partnership  and  for  incidental  relief,  it  appeared  that 
land  had  been  acquired  and  title  thereto  taken  in  the  name  of  one 
of  the  defendants  in  pursuance  of  an  agreement  between  plaintiff 
and  the  two  defendants,  that  the  plaintiff  and  defendants  were  to 
share  equally  in  the  profits  to  be  made,  it  is  immaterial  whether  the 
transaction,  in  a  legal  sense,  constituted  a  partnership  or  a  trust, 
since  in  either  case  the  plaintiff  was  entitled  to  at  least  his  agreed  in- 
terest in  the  net  profits  derived  from  the  property,  and  for  an 
accounting  by  defendants  of  their  management  thereof. 

Id. — Statutb  or  Frauds. — The  statute  of  frauds,  while  requiring  an^ 
agreement  by  which  an  estate  or  interest  in  lands  is  to  be  created 
to  be  in  writing,  does  not  prevent  parol  proof  for  the  purpose  of 
showing  an  interest  in  the   profits  to  be  derived  from  the  sale  of 
lands. 

Id. — Voluntaet  Teust — Statute  or  Limitations. — ^The  statute  of  limi- 
tations did  not  begin  to  run  against  a  voluntary  trust  until  thie 
trustee  repudiated  it. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  trial 
John  M.  York,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Barstow,  Beaeh  &  Bohe  and  Chester  L.  Lyman,  for  Appel- 
lants. 

Denis  &  Loewenthal,  for  Bespondent 

SHAW,  J. — Plaintiff,  alleging  the  existence  of  an  agree- 
ment of  copartnership  between  himself  and  defendants,  under 
and  pursuant  to  which  certain  described  land  was  purchased 
by  defendants,  asked  for  a  decree  establishing  the  existence 
of  such  copartnership  and  for  incidental  equitable  relief. 

The  court  found  that  the  partnership  agreement  was  made 
as  alleged,  and  that  by  virtue  of  the  relationship  and  agree- 
ment so  made  between  the  parties,  plaintiff  was  entitled  to  a 
one-eleventh  interest  in  the  unsold  property  and  in  the  net 
proceeds  of  that  which  had  been  sold,  subject  to  certain  liens 
and  charges  established  against  the  same,  and  entered  a  de- 
cree in  accordance  therewith. 

The  appeal  is  from  the  judgment  and  an  order  of  court 
denying  defendants'  motion  for  a  new  trial,  in  support  of 
which  a  bill  of  exceptions  is  presented. 

Appellants'  chief  contention,  and  that  to  which  their  volu- 
minous brief  is  almost  entirely  devoted,  is  that  the  finding 
that  the  copartnership  agreement  was  entered  into  under 
which  the  property  was  acquired  and  plaintiff  entitled  to  such 
interest  in  the  land,  is  unsupported  by  the  evidence.  While 
as  to  this  alleged  agreement  the  evidence  is  sharply  conflict- 
ing, that  given  on  behalf  of  plaintiff,  and  which  the  court 
found  to  be  true,  dearly  tends  to  show  that  prior  to  the  ac- 
quisition of  the  property  plaintiff  and  defendants  entered 
into  an  agreement  contemplating  the  purchase,  for  resale  and 
speculation  therein,  of  what  was  known  as  industrial  prop- 
erty; that  is,  property  which  by  reason  of  its  location  with 
relation  to  railroads  was  adapted  to  manufacturing  purposes ; 
that  for  some  time  prior  to  the  making  of  this  agreement 
plaintiff  had  been  engaged  in  acquiring  such  property  for  the 
Southern  Pacific  Company,  by  reason  of  which  fact  he  was  in 
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posaession  of  much  valuable  expert  knowledge  and  informar 
tion,  on  account  of  which  it  wajs  agreed  that  he  should  not  be 
required  to  furnish  any  part  of  the  copartnership  capital,  but 
that  his  knowledge,  counsel,  and  advice  should  constitute  his 
share  thereof.  Some  months  thereafter,  and  after  consider- 
ing a  number  of  pieces  of  property  and  advising  with  plain- 
tiff, it  was  finally  agreed  to  purchase  the  property  in  ques- 
tion, title  to  which  was  to  be  in  the  name  of  Johnston  for  the 
benefit  of  the  copartners,  who  were  to  share  equally  in  the 
profits  derived  therefrom.  The  first  payment  made  upon  the 
property  was  twenty-two  thousand  dollars,  upon  the  making 
of  which  the  title  was  taken  in  the  name  of  Johnston,  who 
thereafter,  without  plaintiff's  knowledge,  conveyed  it  to  the 
Title  Insurance  &  Trust  Company,  in  trust,  which  company,  as 
evidence  of  the  trust  and  interest  therein,  issued  four  certifi- 
cates, one  of  which,  issued  in  the  name  of  H.  B.  Smith,  was 
for  a  two  twenty-seconds  interest  in  the  property,  which  cer- 
tificate is  conceded  by  defendants  to  have  represented  the  in- 
terest of  plaintiff  in  said  property.  Notwithstanding  plain- 
tiff's contention  that  he  was  by  the  terms  of  the  agreement 
not  required  to  contribute  any  money  toward  carrying  out  the 
enterprise,  it  seems  that  defendant  Johnston,  some  time  after 
the  purchase,  called  upon  him  and  suggested  that  inasmuch 
as  Mr.  Smith  was  carrying  his  part  of  the  burden,  the  latter 
desired  as  an  evidence  of  good  faith  on  his  part  that  he  should 
give  him  a  note  for  two  thousand  dollars,  at  the  time  stating 
that  he  would  not  be  called  upon  for  the  payment  thereof. 
Plaintiff  gave  the  note  as  requested  and  this  note  was  at  all 
times  retained  by  defendants  and  produced  at  the  trial,  and 
defendants  at  all  times  retained  possession  of  the  certificate 
for  a  two  twenty-seconds  interest  in  the  property  for  which, 
according  to  their  testimony,  the  note  was  given.  At  the  time 
of  the  purchase,  real  estate  of  the  character  purchased  was 
quite  active  in  the  vicinity  of  Los  Angeles,  and  it  was  believed 
by  all  parties  concerned  that  a  quick  turn  thereof  would  be 
made  at  a  profit.  In  1907,  however,  there  was  a  cessation  of 
such  activity  and  the  carrying  of  the  property  became  a  bur- 
den, which  it  appears  was  assumed  by  defendant  H.  B.  Smith. 
At  no  time  was  plaintiff  called  upon  to  contribute  anything 
toward  the  carrying  charges,  nor  the  payment  of  the  note. 
That  an  agreement  was  entered  into  to  form  a  partnership 
for  the  purchase  of  property,  the  parties  thereto  to  share  in 
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the  profits,  the  consideration  of  which,  so  far  as  plaintiff  was 
concerned,  was  his  knowledge,  counsel,  and  advice,  and  that 
thereafter  the  parties  joined  in  selecting  for  purchase  and 
did,  in  accordance  with  the  agreement  to  share  in  the  profits 
of  the  joint  adventure,  acquire  in  the  name  of  Johnston  the 
property  in  question,  clearly  appears  from  the  evidence 
offered  by  plaintiff.  That  the  undissolved  relationship  and 
transaction  had  thereunder  entitled  plaintiff  to  relief,  is  sup- 
ported by  Koyer  v.  WiUmon,  150  Cal.  785,  [90  Pac.  135], 
Daudell  v.  Shoo,  20  Cal.  App.  224,  [129  Pac.  478],  Whitley  v. 
Bradley,  13  Cal.  App.  721,  [110  Pac.  596],  Coward  v.  Clan^ 
ion,  79  Cal.  26,  [21  Pac.  359],  Bates  v.  Babcock,  95  Cal.  484, 
[29  Am.  St.  Rep.  133,  16  L.  R.  A.  745,  30  Pac.  605],  and 
Arnold  v.  Loomis,  170  Cal.  95,  [148  Pac.  518].  Moreover, 
while  conceding  that  plaintiff  acquired  such  one-eleventh  in- 
terest in  the  profits  of  the  deal  for  which  he  gave  his  prom- 
issory note,  defendants  insist  that  he  voluntarily  sur- 
rendered the  same  by  returning  the  certificate  issued  in 
evidence  thereof.  But  plaintiff's  testimony  is  that  the  certifi- 
cate was  never  delivered  to  him,  nor  did  he  even  know  of  its 
existence,  and  hence  he  could  not  and  did  not  return  it.  The 
fact  that  defendants  retained  his  note,  producing  it  at  the 
trial,  showing  that  it  had  never  been  returned  to  him,  taken 
in  connection  with  plaintiff's  testimony,  suflSciently  estab- 
lishes the  fact  that  plaintiff  never  at  any  time  surrendered 
the  interest  conceded  by  defendants  to  have  been  acquired  by 
him,  nor  agreed  to  a  release  of  such  interest.  Hence,  if  the 
transaction,  as  claimed  by  defendants,  be  deemed  to  have 
created  a  trust  wherein  plaintiff  to  the  extent  of  a  one- 
eleventh  interest,  was  a  beneficiary  in  the  profits  arising  there- 
from, he  was  entitled  to  have  an  accounting  made  by  defend- 
ants as  to  their  management  of  the  property  and  to  receive 
the  interest  which  the  decree  awarded  him.  As  we  view  the 
record,  it  is  immaterial  whether  the  transaction,  in  a  technical 
legal  sense,  constituted  a  partnership  or  a  trust,  since  in 
either  case  plaintiff  was  entitled  to  at  least  a  one-eleventh  in- 
terest in  the  net  profits  derived  from  the  property  and  for 
an  accounting  by  defendants  of  their  management  thereof. 
The  language  used  in  Bedolla  v.  Williams,  15  Cal.  App.  741, 
[115  Pac.  748],  is  peculiarly  applicable  here.  It  is  there 
said:  **We  think  it  unnecessary  in  this  case  to  decide  whether 
or  not  the  agreement  between  the  parties  constituted  them 
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copartners,  or  provided  for  such  a  joint  venture  as  would  en- 
title either  of  them  to  an  accounting  from  the  other,  because 
the  allegations  of  the  complaint  show  that  the  plaintiff  is  en- 
titled to  some  remedy,  either  legal  or  equitable.  In  such  a  case, 
where,  as  here,  an  answer  has  been  filed,  the  court  may  grant 
plaintiff  any  relief  consistent  with  the  case  made  out  by  him 
and  embraced  within  the  issues."  The  evidence  received  on 
behalf  of  plaintiff  and  considered  in  connection  with  the 
testimony  of  defendants,  together  with  the  reasonable  infer- 
ences to  be  drawn  therefrom,  clearly  shows  that  as  to  the 
property  described  in  the  complaint  a  fiduciary  relation, 
never  dissolved,  nor,  until  shortly  before  the  commencement 
of  the  action,  repudiated,  was  in  fact  established,  from  which 
it  follows  that,  whatever  its  technical  nature,  plaintiff  was 
entitled  to  an  accounting  by  defendants  of  their  management 
of  the  property  involved,  and,  as  found  by  the  court,  to  not 
less  than  a  one-eleventh  interest  in  the  net  profits  arising 
therefrom. 

Thus  viewed,  appellants  insist  that  any  right  of  action  on 
the  part  of  plaintiff  would  be  obnoxious,  not  only  to  the  stat- 
ute of  frauds,  but  to  the  statute  of  limitations.  In  reply  to 
this  we  may  say  that  the  statute  of  frauds  does  not  prevent 
parol  proof  for  the  purpose  of  showing  an  interest  in  the 
profits  to  be  derived  from  the  sale  of  lands,  but  declares  that 
an  agreement  by  which  an  estate  or  interest  in  lands  is  to  be 
created  must  be  in  writing.  {Bates  v.  Bahcock,  supra.)  To 
the  same  effect  are  DaudeU  v.  Shoo,  supra,  and  Bond  v.  Tay- 
lor, 68  W.  Va.  317,  [69  S.  B.  1004].  Appellants  failed  to 
plead  the  statute  of  limitations.  However,  it  sufficiently 
appears  that  if  the  transaction  constituted  a  trust,  it  was  a 
voluntary  trust,  against  which  the  statute  of  limitations  could 
not  begin  to  run  until  the  trustee  repudiated  it  {Arnold  v. 
Loomis,  supra),  and  this  from  the  record  appears  to  have 
been  a  short  time  before  the  commencement  of  the  action. 

We  deem  it  unnecessary  to  notice  a  number  of  alleged 
errors  predicated  upon  rulings  of  the  court  in  the  admission 
and  rejection  of  evidence.  As  appellants  in  their  brief  say, 
these  are  minor  matters,  and  an  examination  of  them  shows 
that,  under  our  view  of  the  case,  they  could  in  no  event  have 
prejudiced  the  substantial  rights  of  defendants.  In  this  con- 
nection, suffice  it  to  say  that  the  record,  taken  as  a  whole, 
shows  tiie  case  to  be  one  for  the  application  of  section  4^  of 
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article  VI  of  the  constitution,  and,  conceding  the  existence  of 
technical  errors,  they  have  not  resulted  in  a  miscarriage  of 
gustice;  and,  conceding,  further,  a  conflict  in  the  evidence  and 
inconsistencies  in  the  testimony  of  plaintiff  himself,  it  was  the 
duty  of  the  court,  so  far  as  possible,  to  reconcile  such  con- 
flicts and  inconsistencies,  and  in  determining  the  weight 
thereof  it  might  accept  plaintiff's  evidence  in  part  and  dis- 
credit it  in  part. 
The  judgment  and  order  are  affirmed* 

Conrey,  P.  J.,  and  James,  J.,  concurred. 


[CSv.   No.   2316.    TiTst  Appellate  District.— September  20,  1918.] 

PRANK  J.  KLIMM  et  al..  Respondents,  v.  HENRY 
COWELL  LIME  AND  CEMENT  COMPANY  (a  Corpo- 
ration), Appellant. 

MzcHAKics'  LncNS — Failure  to  Fh^e  Notice  of  Completion — Time  job 
FiLiNQ  Claim  of  Lien. — Under  section  1187  of  the  Code  of  Civil 
Procedure  where  no  notice  of  completion  was  filed,  lien  claimants 
bad  ninety  days  after  actual  completion  within  which  to  file  their 
claims. 

to. — ^FOKECLOSURE— Pleading — Time  of  Completion  Unceetain — Ef- 
fect of  Stipulation. — Although  an  allegation  in  a  complaint  for 
the  foreclosure  of  a  mechanic's  lien  that  the  building  was  completed 
on  or  about  a  day  mentioned  renders  the  pleading  open  to  demurrer 
for  uncertainty,  yet  in  view  of  the  fact  that  at  the  trial  it  was  stipu 
lated  by  all  the  parties  that  the  building  was  in  fact  completed  on 
that  day,  the  defendant  cannot  be  said  to  have  been  prejudiced  in 
any  substantial  right  by  the  overruling  of  the  demurrer,  nor  by  the 
form  of  the  finding  in  which  the  court  found  the  completion  on  or 
about  that  date. 

Id. — ^Interest. — In  an  action  for  the  foreclosure  of  m  mechanic's  lien, 
interest  is  allowable  from  the  date  of  completion. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    James  M.  Troutt,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 
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Hatch  &  Hatch,  for  Appellant 

Daniel  A.  Ryan,  H.  K.  Eells,  B.  T.  Cooper,  Pillsbury, 
Madison  &  Sutro,  A.  B.  Both,  Adams  &  Adams,  Nowlin, 
Fassett  &  Little,  Lent  &  Humphrey,  and  Adolph  Cahen,  for 
Respondents. 

BEASLY,  J.,  pro  tern. — This  is  a  consolidated  action  for 
the  foreclosure  of  certain  mechanics'  liens  against  the  prop- 
erty of  defendant  Henry  Cowell  Lime  and  Cement  Company. 
It  resulted  in  a  judgment  in  favor  of  the  lien  claimants  for 
the  amounts  of  their  respective  claims,  with  interest  at  the 
legal  rate  from  November  15,  1914,  the  date  found  by  the 
court  to  be  the  date  of  completion,  and  for  the  foreclosure  of 
the  liens  as  prayed.    The  defendant  appeals. 

The  liens  were  all  perfected  according  to  law  and  filed  in 
time.  Some  outstanding  facts  of  the  case  are  of  interest. 
The  defendant,  Henry  Cowell  Lime  and  Cement  Company, 
entered  into  a  contract  with  Day  &  Sons  to  erect  and  com- 
plete a  building  for  seventy  thousand  dollars.  At  the  trial  of 
this  action  it  was  agreed  by  all  the  parties  that  the  building 
was  completed  on  November  15,  1914,  and  the  court  found 
that  the  building  was  in  fact  completed  on  or  about  that  date. 
SuflScient  funds  were  due  to  the  contractor  from  the  defend- 
ant at  the  time  of  the  trial  to  pay  all  these  claims,  with  thje 
interest  allowed  by  the  court.  The  contractor  did  not  defend 
against  the  claims  but  defaulted.  It  was  proven  at  the  trial 
that  Day  &  Sons  did  not  dispute  the  claims  at  all,  and  it  does 
not  appear  that  the  Cement  Company  disputes  any  of  the 
foregoing  facts.  It  appeared  at  the  trial,  also,  that  Day  & 
Sons  gave  a  general  order  to  the  Cement  Company  to  settle 
all  of  these  claims.  At  the  outset  of  the  triid  its  attorney 
stated  to  the  court  that  he  had  placed  the  matter  before  his 
client,  and  advised  it  that  the  trial  was  to  be  had  on  that  day, 
and  that  his  client  had  furnished  him  with  no  defense  to  the 
action. 

In  face  of  this  rather  extraordinary  record  it  is  now 
claimed  by  the  Cement  Company  that  the  claims  of  lien  were 
not  filed  in  time,  as  they  were  filed  more  than  thirty  days 
after  completion;  but  no  notice  of  completion  was  filed,  so  the 
lien  claimants  had  ninety  days  after  actual  completion  within 
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which  to  file  their  daiins,  and  the  claims  were  on  file  within 
this  period.     (Code  Civ.  Proc,  sec.  1187.) 

Another  ground  urged  for  reversal  is  that  it  was  averred  in 
the  complaints  and  found  by  the  court  that  the  building  was 
completed  on  or  about  the  fifteenth  day  of  November,  1914; 
and  it  is  contended  that  this  averment  is  not  sufficiently  cer- 
tain, but  that  the  exact  date  of  completion  should  have  been 
alleged  and  found.  The  defendant  raised  this  point  by  de- 
murrer to  the  complaints,  and  cites  CoKn  v.  Wright,  89  Cal. 
86,  [26  Pac.  643],  in  support  of  his  position.  But,  in  view 
of  the  facts  above  stated,  and  especially  of  the  stipulation  of 
the  defendant  as  to  the  time  of  completion,  which  stipulation 
was  sought  from  two  of  the  plaintiffs  by  defendant's  counsel 
himself  at  the  trial,  the  defendant  cannot  be  said  to  have  been 
prejudiced  in  any  substantial  right  by  the  ruling  on  de- 
murrer, nor  by  the  form  of  the  finding,  and  this  case  will  not 
be  reversed  on  that  ground,  although  the  case  of  Cohn 
V.  WrigJU  supports  the  contention  of  defendant's  counsel. 

It  is  also  contended  by  defendant  that  no  interest  can  be 
allowed  in  mechanics'  lien  cases;  and  counsel  cites  section 
1183  of  the  Code  of  Civil  Procedure,  in  support  of  this  con- 
tention; but  the  point  is  decided  against  him  in  Hubbard  v. 
Jurian,  35  Cal.  App.  757,  [170  Pac.  1093].  It  will  be  noted 
that  it  is  not  contended  that  any  of  the  several  amounts  of  in- 
terest allowed  was  too  large,  but  only  that  no  interest  what- 
ever should  have  been  allowed  in  the  case. 

The  other  points  made  for  reversal  here  are  all  equally 
technical  with  those  to  which  we  have  called  attention,  except 
that  in  the  case  of  the  plaintiff  Klimm  judgment  was  entered 
for  $60  more  than  called  for  in  the  findings.  We  have  no 
doubt  that  this  excess  would  have  been  conceded  had  attention 
been  called  to  it  before  this  appeal  was  taken ;  but  as  it  is  an 
undeniable  error,  though  evidently  caused  by  oversight,  the 
judgment  must  be  modified  by  reducing  the  amount  awarded 
to  Elimm  by  the  sum  of  $60,  and  this  the  superior  court  is 
directed  to  do. 

In  all  other  respects  the  judgment  is  affirmed. 

We  are  almost  persuaded,  from  a  consideration  of  this 
entire  record,  that  the  appeal  was  taken  for  delay  only,  and, 
therefore,  his  costs  on  appeal  will  be  allowed  Klimm  as  well 
as  the  other  respondents. 

Lennon,  P.  J.,  and  Sturtevant,  J.,  pro  tern,,  concurred, 

88  OftL  App.— 16 
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[CHt.  No.   2449.    First  AppeHato  District.— September  21,  1918.] 

D.   C.  BROWN,   Respondent,  v.  JAMES   A.  LEE  et  al.. 

Appellants. 

Tbusteb— Action  po&  Services — Aooountino. — ^In  this  action  to  reeoTer 
for  services  rendered  bj  one  who  daring  the  minoritj  of  the  defend- 
ants had  collected  and  disbursed  the  monthly  allowance  made  by  tho 
probate  court  through  the  guardian  of  their  estates,  and  also  rents, 
profits,  and  sales  moneys,  and  had  also  paid  taxes,  insurance,  and 
repairs,  it  is  held  that  the  plaintiif  was  not  bound  by  an  account  ren- 
dered by  the  guardian  of  the  minors. 

Id. — CdicPENSATiON. — In  such  case  the  plaintiif  was  entitled  to  the  samo 
compensation  for  his  services  aa  an  executor. 

Id. — Pleading — ^Answer  Demanding  Accountino. — An  answer  in  such 
case  setting  up  as  an  affirmative  defense  that  tho  plaintiif  had  re* 
ceived  and  expended  large  sums  of  money  for  the  defendants,  that 
an  accounting  had  been  asked  and  not  rendered,  and  praying  for 
a  complete  and  full  accounting,  was  tantamount  to  a  cross-complaint 
for  an  accounting. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Mateo  County.    George  H.  Buck,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

N.  E.  Wretman  and  Houghton  &  Houghton,  for  Appellants. 

E.  S.  Belly  B.  M.  Jackson,  and  Michael  Brown,  for  Re- 
spondent. 

STURTEVANT,  J.,  pro  fern.— This  is  an  action  brought  by 
the  plaintiff  to  recover  for  services  rendered.  The  plaintiff 
had  judgment  in  the  lower  court,  the  defendants  appealed 
therefrom,  and  have  brought  up  a  bill  of  exceptions  contain- 
ing a  part  of  the  evidence.  The  defendants  contend  that  the 
services  rendered,  if  any,  were  the  services  of  a  trustee,  and 
that  no  recovery  should  have  been  had  till  the  plaintiff  ren- 
dered to  the  defendants  an  account  of  his  stewardship.  To 
ascertain  the  exact  questions  presented  and  how  they  arise,  it 
is  necessary  to  consider  the  following  facts :  On  February  20, 
1908,  the  Central  Trust  Company  was  appointed  guardian  of 
the  estates  of  the  defendants^  who  were  at  that  time  minor 
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orphans.  On  May ,  1910,  P.  J.  Foote  was  appointed  guard- 
ian of  the  persons  of  the  defendants.    September ,  1910, 

the  probate  court  made  a  monthly  allowance  of  $75  per  month 
in  favor  of  each  minor.  Commencing  on  that  date,  the  plain- 
tiff received  for  the  defendants  the  allowance  money  and  con- 
tinued to  receive  it  during  the  life  of  the  probate  order. 
Both  minors  attained  their  majorities  October  18,  1911.  The 
Central  Trust  Company  rendered  its  final  account  February 
19,  1912.  The  plaintiff  thereafter  collected  not  only  the  said 
allowances,  but  also  the  rents,  profits,  and  sales  moneys ;  and 
expended  moneys  necessary  to  cover  the  personal  expenses  of 
the  defendants  and  paid  the  taxes,  insurance,  and  repairs  on 
the  properties  of  the  defendants.  These  relations  continued 
till  about  April  1,  1914.  On  that  date  a  disagreement  arose 
between  the  parties  and  this  action  followed.  The  plaintiff 
framed  his  complaint  into  two  counts:  In  the  first  one  he 
claimed  $4,789.38  as  a  balance  upon  a  mutual,  open,  and 
current  account  for  moneys  expended  between  September  1, 
1910,  and  April  1,  1914 ;  and  in  the  second  count,  he  claimed 
six  thousand  dollars  for  services  rendered  ''as  fiscal  agent  for 
the  defendants,"  within  two  years  prior  to  June  8,  1914. 
The  defendants  answered  by  interposing  proper  denials  as  to 
each  count  and  by  alleging,  among  other  things,  that  the  de- 
fendants were  minors  prior  to  October  18, 1911 ;  that  a  guard- 
ian of  their  persons  was  appointed  April ,  1910;  that  the 

Central  Trust  Company  was  appointed  guardian  of  their 
estates  on  February  29,  1912 ;  that  before  the  commencement 
of  this  action  the  plaintiff  received  for  the  account  of  the  de- 
fendants large  sums  of  money  totaling  over  fifty  thousand 
dollars;  that  during  the  same  time  the  plaintiff  had  expended 
large  sums  in  behalf  of  the  defendants;  that  the  defendants 
had  asked  an  accounting  and  none  had  been  rendered.  The 
defendants  then  prayed  that  the  plaintiff  be  required  to  make 
a  full  and  complete  accounting  of  all  of  his  transactions  and 
for  general  relief.  The  trial  court  made  findings :  (1)  against. 
t^e  plaintiff  on  his  first  count;  (2)  in  favor  of  the  plaintiff 
on  his  second  count,  and  (3)  in  favor  of  the  plaintiff  on  the 
affirmative  defense.  The  trial  court  excluded  proof  of,  and 
found  against  the  plaintiff  on  his  first  count,  because  an 
account  had  been  rendered  and  settled  in  the  probate  court 
on  the  application  of  the  Trust  Company.  At  first  glance 
these  rulings  would  seem  to  be  in  favor  of  the  appellants. 
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But,  on  close  consideration,  we  think  the  rulings  had  a  double 
eflPect.  The  plaintiflP  was  not  bound  by  the  account  rendered 
by  the  Trust  Company.  He  was  not  chargeable  with  the 
allowance  moneys  until  he  received  them.  Having  received 
moneys  for  the  account  of  these  defendants,  the  plaintiff 
should  have  been  charged  therewith;  later  he  should  have 
accounted  therefor;  and  he  was  entitled  to  be  compensated 
for  all  moneys  for  which  he  had  so  accounted.  And,  con- 
versely, these  defendants  were  bound  to  bear  such  burdens, 
but  at  the  same  time  they  were  entitled  to  be  confronted  with 
proper  accounts,  vouchers  to  support  the  same,  and  to  be  paid 
any  balance  that  might  be  ascertained  to  be  due  them. 

As  the  record  stands,  the  merits  or  demerits  of  plaintiff's 
first  count  have  not  been  ascertained  from  the  point  of  view 
of  either  the  plaintiff  or  the  defendant. 

The  second  count  was  tried  on  the  theory  that  it  presented 
the  whole  controversy  between  the  parties  litigant.  But  it 
will  be  noted  that  the  pleading,  by  its  express  terma,  was 
limited  to  the  period  described  as  "within  two  years  prior  to 
June  8,  1914."  This  allegation  split  the  plaintiff's  cause  of 
action. 

When,  prior  to  October  18,  1911,  such  moneys  were  paid  by 
the  Trust  Company,  it  is  conceded  by  both  litigants  that  this 
plaintiff  received  and  disbursed  the  same,  but  that  he  has  not 
since  accounted  for  the  same.  Neither  has  he  accounted  for 
moneys  received  after  the  Trust  Company  rendered  its  ac- 
count. He  wrote  out  such  a  paper,  but  his  counsel  told  him 
not  to  deliver  it,  and  they  did  not  even  offer  to  bring  it  for- 
ward on  the  trial,  although  the  defendants  were  constantly 
demanding  the  same. 

The  trial  court  allowed  the  plaintiff  two  thousand  five  hun- 
dred dollars  for  his  services.  He  was  entitled  to  the  same 
compensation  as  an  executor.  (Civ.  Code,  sec.  2274;  Code 
Civ.  Proc,  sec.  1618.)  He  received  and  can  probably  account 
for  about  thirty  thousand  dollars.  Measured  by  the  provi- 
sions of  section  1618  of  the  Code  of  Civil  Procedure,  his  com- 
pensation would  have  been  about  one  thousand  dollars.  It 
appears  that  he  has  already  received  one  thousand  eight  hun- 
dred dollars  as  compensation,  and,  as  the  record  now  stands, 
he  has  apparently  been  overpaid. 

The  affirmative  defense  was  tantamount  to  a  cross-complaint 
for  an  accounting.     (1  Ency.  PI.  &  Pr.  98,  99;  1  C.  J.  633- 


Digitized  by 


Google 


Sept.  1918.]  Bond  v.  Walters.  245 

635.)     The  accounting  should  have  been  had  for  the  whole 

period  from  September ,  1910,  till  April  1,  1914.    After 

the  accounting  had  been  had,  the  account  would  have  shown 
on  its  face  (1)  whether  the  balance  for  the  whole  period  was 
in  favor  of  the  plaintiff  or  in  favor  of  the  defendants;  (2) 
the  ultimate  facts  on  which  the  trial  court  could  have  esti- 
mated the  plaintiff's  claim  for  services,  and  (3)  the  dimen- 
sions of  the  book  account  relied  on  by  the  plaintiff  in  his  first 
eount.  As  the  case  must  go  back  for  a  new  trial,  we  think  it 
advisable  to  suggest  that  each  party  be  allowed  to  so  amend 
his  pleadings  as  he  may  be  advised.  The  judgment  is  re- 
versed. 

Lennon,  P.  J.,  and  Beasley,  J.,  pro  tern.,  concurred. 


[Ot.  Nob.  2535,  2536.    first  Appellate  IMstriet.— 8epteml)eT  23,  1918.] 

BENJAMIN    BOND,    Appellant,    v.    AUGUSTA    B, 
WALTERS,  Respondent 

VERA  MULLER,  Appellant,  v.  AUGUSTA  B.  WALTERS, 

Respondent 

PuBUo  Itkmm — Action  to  Declabb  Tbust  Against  Patented— Plead- 
ings AND  Pitoor. — ^In  an  action  to  obtfetin  a  deeree  that  persons  who 
have  received  and  hold  United  States  patents  to  land  hold  the  same 
in  tmst  for  another  who  claims  to  be  the  tnie  owner,  facts  must 
be  distinctly  alleged  and  proven,  showing  that  the  plaintiff  is  en- 
titled to  the  relief  sought,  that  he  occupies  such  a  status  as  entitles 
him  to  eontrol  the  legal  title,  and  that  the  officers  who  awarded  the 
title  to  another  were  imposed  upon  and  deceived  bj  the  fraudulent 
practices  of  him,  in  whose  favor  the  judgment  was  given. 

ID^— iNsurnasNT  Oohplaint. — In  this  action  to  obtain  such  a  decree, 
where  the  complaint  alleged,  among  other  things,  a  contest  be- 
tween plaintiff  and  defendant  before  the  land  office  and  a  hearing 
before  the  land  department,  in  which  the  decision  of  the  register 
and  receiver  was  filed,  holding  that  the  defendant  in  the  instant 
action  had  the  legal  title  to  the  land,  an  affirmance  of  that  action 
on  appeal  to  the  general  land  office,  an  affirmance  again  on  appeal 
to  the  Secretary  of  the  Interior,  under  whose  decision  the  homestead 
entrj  of  the  plaintiff  was  canceled,  because  of  the  prior  right  of 
defendant  to  the  lands  and  patent  was  issued  to  the  defendant, 
■ueh  eomplaini  was  iBsufflcient,  in  the  absence  of  anj  allegatioa 
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showing  that  the  plaintiif  in  his  contest  before  the  land  department 
had  introduced  anj  evidence  that  he  had  complied  with  the  rules 
and  regulations  of  the  department  entitling  him  to  the  land  in  ques- 
tion, and  there  being  also  no  allegation  of  anj  fraud  or  misrepre- 
sentation practiced  by  the  defendant. 
[d. — ^Decisions  or  Land  Department— Reviiw. — The  decisions  of  the 
land  department  upon  questions  of  fact,  in  the  absence  of  a  show- 
ing that  they  were  procured  hj  fraud  or  imposition,  are  not  sub- 
ject to  review  hj  the  courts. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Mendocino  County.    J.  Q.  White,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Charles  Easch,  for  Appellant. 

Preston  &  Preston,  for  Respondent 

LENNON,  P.  J. — ^These  suits  were  brought  to  have  a  trust 
declared  in  certain  lands.  The  complaints  are  identical  in 
every  respect  except  the  names  of  the  plaintiflEs  and  the  de- 
scription of  the  real  property  involved;  and  from  a  stipula- 
tion contained  in  the  transcript  it  appears  that  it  is  agreed 
that  the  decision  in  one  case  shall  be  determinative  of  the 
other. 

Plaintiffs  have  appealed  from  the  judgment  of  dismissal 
entered  by  the  trial  court  after  the  entry  of  the  default  of 
the  plaintiffs,  which  in  each  instance  was  for  failure  on  their 
part  to  amend  the  complaint  after  the  sustaining  of  general 
demurrers  to  the  same. 

In  the  complaint  in  the  Bond  case  plaintiff  seeks  to  obtain 
a  decree,  adjudging  that  the  defendant,  to  whom  a  United 
States  patent  for  the  lands  described  in  the  complaint  was 
issued,  holds  the  title  to  such  land  in  trust  for  the  plaintiff, 
and  prays  for  a  decree  directing  the  defendant  to  execute  a 
proper  conveyance  to  him  of  the  land  in  question. 

While  it  is  true  that  courts  of  equity  will  entertain  proceed- 
ings to  decree  that  persons  who  have  received  and  hold  pat- 
ents to  land  hold  the  same  in  trust  for  the  true  owner, 
a  plaintiff  in  such  action  must  show  by  his  complaint  that  he 
is  entitled  to  the  relief  sought ;  that  he  occupies  such  a  status 
as  entitles  him  to  control  the  legal  title;  that  the  ofScers  who 
awarded  the  land  to  another,  to  whom  the  title  was  issued 
pursuant  to  the  judgment,  were  imposed  upon  and  deceived 
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by  the  fraudulent  practices  of  him  in  whose  favor  the  judg- 
ment was  given.  Such  facts  must  be  distinctly  alleged  and 
proven  {Kent field  v.  Hayes,  57  Cal.  409;  Aurreocoechea  v. 
Sinclair,  60  Cal.  532).  No  such  allegations  are  here  pre- 
sented. The  complaint  alleges,  among  other  things,  that  in  a 
contest  for  the  lands  between  plaintiff  and  defendant  filed 
before  the  land  office,  and  at  a  hearing  had  before  the  Land 
Department,  the  register  and  receiver  of  the  United  States 
land  office  filed  their  decision,  holding  that  the  defendant 
herein  had  the  legal  title  to  the  land  in  question;  that  after 
the  entry  of  such  opinion  plaintiff  appealed  to  the  general 
land  office,  where  the  action  of  the  register  and  receiver  was 
affirmed;  that  thereafter  the  plaintiff  appealed  to  the  Secre- 
tary of  the  Interior,  where  such  action  was  again  affirmed, 
and  the  homestead  entry  of  plaintiff  was  canceled  as  to  the 
lands  in  question  because  of  the  prior  right  of  defendant 
thereto  and  a  patent  issued  to  her.  As  pointed  out  by  de- 
fendant, there  is  no  allegation  in  the  complaint  that  plaintiff 
in  his  contest  before  the  Land  Department  introduced  any 
evidence  whatever  showing  that  he  had  complied  with  the 
rules  and  regulations  of  the  Department  of  the  Interior  en- 
titling him  to  the  lands  in  question  but  for  the  adverse  claim 
and  contest  instituted  by  the  defendant.  Nor  does  the  plain- 
tiff in  his  complaint  claim  that  defendant  practiced  any  fraud 
or  misrepresentation  on  the  government  in  her  contest  nor  in 
any  of  the  proceedings  had  by  her  in  obtaining  the  patent  to 
the  lands  in  question.  The  allegation  that  defendant  was  not 
entitled  to  receive  the  land  does  not  suffice.  Plaintiff  must  go 
farther  and  show  that  he  occupied  such  a  status  as  entitled 
him  to  control  the  legal  title  {Jameson  v.  James,  155  Cal.  275, 
[100  Pac  700]).  And  mere  conclusions  on  hifi  part  to  this 
effect  are  insufficient  for  this  purpose. 

The  decisions  of  the  Land  Department,  in  the  absence  of 
such  showing,  upon  questions  of  fact,  are  not  subject  to  re- 
view by  the  courts  {Powers  v.  Leith,  53  Cal.  711;  Elliott  v. 
Bobbins,  33  Cal.  App.  577,  [165  Pac.  1042].) 

The  judgment  in  each  case  is  affirmed. 

Beasly,  J.,  pro  tern.,  and  Sturtevant,  J.,  pro  tern.,  con- 
eurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  November  21,  1918, 
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[Orim.  No.  427.    Third  Appellate  District.--8eptember  24,  1918.] 

THE   PEOPLE,   Respondent,  v.   LEE   GOW  and   CHOW 
SOON,  Appellants. 

GuiiiNAL  Law  —  Mubdeb  —  Defense  or  Alibi — iDENTinc^TioN  or  Ds> 
rENDANTS  —  CoKFUGT  OP  EVIDENCE.  —  Although  witnesses,  botk 
Chinese  and  Caucasians,  including  prominent  members  of  the  police 
force  of  the  citj  of  Stockton,  testified  positively  that  the  defendants 
were  in  that  city  at  the  time  the  murder  with  which  they  were 
charged,  and  of  which  they  were  found  guilty,  was  committed  in 
the  cotmty  of  Butte,  nevertheless,  there  having  been  abundant  evi- 
dence for  the  prosecution  of  the  identification  of  the  defendants  and 
that  they  committed  the  crime,  the  identification  of  the  defendants, 
and  the  disposition  of  the  witnesses  to  tell  the  truth,  were  con- 
siderations entirely  for  the  determination  of  the  jury,  and  an  appel- 
late court  is  not  permitted  to  hold  that  the  verdict  of  conviction 
is  unsupported. 

Id. — Claim  or  Inoompetbnct  or  Jubob  —  Misundebstakding  of  Im- 
STBUcnoNS — Waiveb. — Where  on  m  trial  of  a  prosecution  for  mur- 
der, after  the  case  had  been  submitted,  but  before  verdict,  a 
eolloquy  took  place  between  the  court  and  one  of  the  jurors  indi- 
cating that  the  latter  had  not  at  first  understood  all  the  instruc- 
tions given  by  the  court,  whereupon  by  direction  of  the  court  th« 
instructions  were  again  read  to  the  jury,  the  defendants,  by  failing 
to  request  permission  to  question  the  juror  further  to  ascertain  the 
extent  of  his  misunderstanding,  that  he  might  be  enlightened,  and 
by  not  even  asking  that  the  jurors  be  polled  when  they  returned 
with  the  verdict  of  conviction,  waived  all  privilege  thereafter  to  urge 
the  incompetency  of  the  juror. 

lb. — Bedibeot  Examination. — ^The  defendants  were  not  prejudiced  by 
the  sustaining  of  an  objection  to  a  question  asked  in  their  behalf 
on  redirect  examination  of  one  of  their  witnesses,  when  the  witness 
had  already  answered  the  same  question  on  cross-examination. 

Id.  —  Inoompetbnct  of  Defendant's  Coitnsel.  —  Where  on  appeal  in 
such  case  it  is  argued  as  a  ground  for  reversal  of  a  judgment  of 
conviction  that  defendants'  counsel  was  mentally  unfit  to  conduct 
the  trial,  and  in  support  of  such  ground  it  is  urged  that  the  eounsel 
referred  to  committed  suicide  about  one  month  after  the  conviction 
of  the  defendants,  the  appellate  court  cannot  take  judicial  notice 
of  the  death  of  such  counseL 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
County  of  Butte,  and  from  an  order  denying  a  new  trial* 
H.  D.  Gregory,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Digitized  by  VjOOQ IC 


Sept.  1918.]  People  v.  Lee  Gow.  249 

George  E.  Gardner,  George  J.  McDonough,  and  Danna  P.| 
Eicke,  for  Appellants.  I 

U,  S.  Webb,  Attorney-General,  and  J.  Clias.  Jones,  Deputy 
Attorney-General,  for  Respondent 

BURNETT,  J.— The  defendants  were  convicted  of  murder 
in  the  first  degree  and  the  jury  fixed  the  punishment  at  im- 
prisonment for  life.  The  appeal  is  from  the  judgment  and 
the  order  denying  a  motion  for  a  new  trial.  That  a  foul 
murder  was  committed  is  not  disputed.  It  was  deliberate, 
premeditated,  and  malicious.  It  was  one  of  a  series  of  bloody 
episodes  that  attended  what  is  known  as  a  ''tong  war"  be- 
tween rival  societies  of  Chinese.  The  principal  contention  in 
the  case  is  in  reference  to  the  defense  of  "alibi/'  upon  which 
appellants  relied.  It  must  be  admitted  that  their  claim  in 
that  regard  was  strongly  supported.  Not  only  Chinese  wit- 
nesses, but  several  Caucasians,  including  prominent  members 
of  the  police  force  of  the  city  of  Stockton,  testified  positively 
that  the  defendants  were  in  said  city  on  the  very  day  and  at 
the  very  hour  when  the  oflfense  was  committed  near  Gridley, 
in  the  county  of  Butte.  Their  testimony  was  entirely  incon- 
sistent with  the  theory  of  the  guilt  of  the  defendants,  as  the 
time  of  the  murder  was  definitely  fixed.  But  the  jury, 
pi-obably  believing  that  some  of  the  witnesses  were  mistaken 
and  that  others  were  falsifying,  rejected  their  said  state- 
ments, and  based  their  verdict  upon  the  evidence  offered 
by  the  people.  We  can  readily  understand  how  the  testimony 
in  support  of  the  "alibi"  might  have  led  the  jury  to  acquit 
the  defendants,  but  after  a  careful  reading  of  the  entire 
record,  we  are  compelled  to  say  that  there  is  abundant  evi- 
dence of  the  identification  of  these  men  as  the  murderers  of 
the  deceased,  and  that  under  the  familiar  rule  we  are  not  per- 
mitted to  hold  that  the  verdict  is  unsupported.  Many  wit- 
nesses, including  white  men,  testified  unreservedly  that  the 
defendants  were  in  the  vicinity  of  the  scene  of  the  crime  at  or 
near  the  time  it  was  committed,  and  one  Chinese  testified  un- 
equivocally that  he  was  at  the  home  of  the  deceased  and  wit- 
nessed the  perpetration  of  the  deed.  His  testimony,  if  fully 
credited,  compels  the  conclusion  that  the  crime  was  deliberate 
murder  and  that  the  defendants  committed  it.  Nor  can  it 
be  accepted  for  a  moment  that  the  testimony  of  these  wit- 
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nesses  for  the  people  is  inherently  improbable.  Of  course, 
the  possibility  of  a  mistake  as  to  the  identification  of  an  in- 
dividual under  such  circumstances  is  ever  present,  and  inno- 
cent men  may  be  unjustly  convicted,  but  it  is  hardly  necessary 
to  add  that  the  accuracy  of  the  memory  of  the  witnesses  as  to 
the  identification  of  the  parties,  and  the  disposition  of  said 
witnesses  to  tell  the  truth  were  considerations  entirely  for  tho 
determination  of  the  jury. 

Of  course,  it  is  plain  that,  in  a  criminal  case,  the  verdict  must 
be  unanimous,  but  there  is  no  ground  for  holding  that  the 
requirement  was  violated  herein.  Such  contention,  however, 
is  made  in  view  of  a  certain  colloquy  that  occurred  between 
the  judge  and  the  jurors  after  the  case  had  been  submitted 
but  before  a  verdict  had  been  reached.  A  juror,  Mr.  Beck, 
asked  this  question :  ''When  these  jurors  swore  to  try  this  case 
by  the  law  and  the  evidence,  did  it  imply  the  unwritten  law 
as  well!"  The  court  answered:  "By  consent  of  the  defend- 
ants I  state  this :  All  of  the  law  by  which  you  will  be  governed 
in  this  case  is  contained  in  the  instructions  given  you  here  by 
the  court.  The  court  will  now  read  all  the  instructions  again 
if  you  desire."  Mr.  Beck  then  said:  "If  I  take  it  right,  then, 
it  implied  the  unwritten  law  because  it  did  not  state  that  it 
was  only  the  written  law.  It  that  right,  your  Honor? "  The 
transcript  proceeds:  "The  Court  (to  Reporter).  Read  the 
statement  again.'  (At  this  time  the  reporter  reads  the  state- 
ment again.)  Mr.  Beck.  We  were  asked  if  we  would  try  the 
case  by  the  law  and  the  evidence.  Why  didn't  they  give  us 
those  instructions  at  the  beginning  of  the  case  so  we  could 
know  if  the  unwritten  law  was  not  implied?"  The  answer 
clearly  implies  that  his  delusion  as  to  the  unwritten  law  had 
been  allayed  by  the  repetition  of  the  statement  of  the  court, 
but  he  was  disposed  to  criticise  the  procedure  as  to  the  time  of 
giving  the  instructions.  But,  manifestly,  his  opinion  as  to 
that  matter  is  of  no  moment  here,  and  it  does  not  constitute  a 
cause  of  complaint  by  appellants.  The  court  then  asked  each 
of  the  jurors  if  he  desired  the  instructions  to  be  read  again. 
They  all  said,  "No,"  some  of  them  supplementing  their  an- 
swers with  the  explanation:  "I  understand  them."  Mr. 
Beck,  however,  answered:  "No,  I  don't  understand  them." 
Finally,  as  to  this  the  record  shows:  "The  Court.  'Do  you 
all  understand  that  these  were  the  instructions  that  I  read  to 
you  at  the  dose  of  the  trial.    This  is  the  close  of  the  casa 
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You  may  retire  to  your  room.*  (At  this  time  the  jurors 
retire  to  their  jury-room.)"  If  appellants  were  dissatisfied 
with  the  situation  they  should  have  manifested  it  in  the 
proper  manner.  They  should  have  requested  permission  to 
question  the  juror  further  to  ascertain  the  extent  of  his  mis- 
understanding of  the  instructions  that  he  might  be  enlight- 
ened, but  they  were  apparently  content  and  made  no  objec- 
tion to  the  further  consideration  of  the  case  by  said  juror. 
Indeed,  when  the  jury  returned  with  a  verdict  of  conviction, 
appellants  were  mute  and  did  not  even  ask  that  the  jurors  be 
polled.  Their  conduct  signified  an  acquiescence  in  the  course 
pursued,  and  they  waived  all  privilege  thereafter  to  urge  the 
incompetency  of  the  said  juror.  It  may  be  added  that  this 
consideration  was  not  presented  at  all  on  the  motion  for  a 
new  trial,  and  seems  not  to  have  been  regarded  seriously  by 
appellants  until  they  filed  their  brief  in  this  court. 

Moreover,  some  of  the  instructions  given  were  quite  com- 
plicated and  contained  technical  expressions  that  would  not  be 
easily  understood  by  the  lay  mind.  These  were  not  essential 
to  a  proper  determination  of  the  cause  by  the  jury,  and  we 
have  a  right  to  assume  that  such  portion  of  the  charge  was 
what  the  juror  had  in  mind  in  such  statement.  Besides,  we 
must  presume  that  the  other  jurors  were  able  to  explain  the 
instructions  to  the  satisfaction  of  Mr.  Beck,  and  that  during 
the  four  hours  they  were  deliberating  after  returning  again, 
they  succeeded  in  removing  any  misapprehension,  at  least  as 
to  the  material  portions  of  law  involved. 

It  is  claimed  that  the  court  erred  in  sustaining  the  district 
attorney's  objection  to  the  question  asked  on  redirect  exam- 
ination of  witness,  Lawrence  Moore:  **Is  there  anything  that 
fixes  this  particular  date  in  your  memory,  Mr.  Moore  t"  The 
witness  had  testified  on  direct  examination  that  he  saw  the  de- 
fendants on  March  6th  at  about  ten  minutes  after  12  o'clock 
noon  at  131  South  Hunter  Street,  Stockton.  On  cross- 
examination,  the  district  attorney  asked  the  witness  questions 
as  to  his  memory  of  diflferent  times  and  places,  when  and 
where  he  had  seen  the  defendants,  the  object  being,  of  course, 
to  discredit  his  testimony  as  to  this  particular  date,  and  to 
leave  the  impression  on  the  minds  of  the  jury  that  it  was  im- 
possible for  the  witness  to  be  certain  that  he  saw  the  defend- 
ants on  March  6th,  as  he  claimed.  Appellants  indulo:e  in  an 
interesting  discussion  of  the  scope  and  purpose  of  redirect 
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examination,  quoting  from  section  871  of  volume  5  of  Jones' 
Commentaries  on  Evidence.  We  agree  generally  with  what 
is  stated  by  counsel  as  to  the  admissibility  of  such  explana- 
tion. And  it  may  be  added,  that  the  court  subsequently 
allowed  similar  questions  addressed  to  the  other  witnesses. 
However,  the  ruling  here  was  clearly  without  prejudice,  since 
the  witness  had  answered  the  question  on  cross-examination. 
The  district  attorney  asked  him:  **How  do  you  fix  the  time 
in  your  mindt"  and  he  answered:  "I  hired  a  boat  to  him  on 
that  day."  He  went  on  to  explain  that  he  hired  the  boat  to 
Chew  Chung,  and  a  memorandum  was  made  of  it,  and  the  de- 
fen  danl3  were  present  and  "that  is  why  I  remember  it."  If 
there  had  been  any  other  circumstance  to  aid  his  memory  he 
had  ample  opportunity  to  state  it.  The  repetition  of  his  an- 
swer to  the  question  would  have  added  nothing  to  the  force 
and  effect  of  his  testimony. 

One  of  the  most  singular  points  made  by  appellants  is  stated 
by  them  as  follows:  **We  now  approach  the  third  point  upon 
which  we  claim  reversal  should  be  granted.  George  Mc- 
Donough,  Esq.,  leading  counsel  for  the  defense  was  mentally 
unfit  to  conduct  a  trial  such  as  this,  or,  in  fact,  any  oth'en 
trial.  It  is  regrettable,  indeed,  that  we  are  forced  to  call  the 
court's  attention  to  the  fact,  but  we  feel  justified  in  doing  so 
because  of  the  gravity  of  the  offense  with  which  Lee  Gow  and 
Chow  Soon  are  charged.  George  J.  McDonough,  a  man  of 
wide  experience  in  the  legal  profession,  unfortunately  met 
with  reverses,  and  as  an  officer  of  this  court  it  is  believed 
your  Honors  will  take  judicial  notice  of  the  fact  that  he  com- 
mitted suicide  about  one  month  after  these  appellants  were 
convicted." 

It  can  hardly  be  seriously  argued  that  we  can  take  judicial 
notice  of  Mr.  McDonough 's  death.  But,  aside  from  that,  an 
insurmountable  objection  to  our  attaching  any  importance 
to  this  contention  is  found  in  the  fact  that  there  is  no  evi- 
dence whatever  in  the  record  that  Mr.  McDonough  was  in- 
competent. As  far  as  we  can  determine  from  a  reading  of 
the  transcript  he  seemed  quite  capable  of  protecting  the  in- 
terest of  his  clients.  We  may  add  that  two  other  attorneys 
were  associated  with  him,  and  neither  of  them  nor  the  judge 
of  the  court,  apparently,  discovered  anything  in  the  conduct 
of  said  attorney  to  create  an  impression  that  he  was  mentally 
unbalanced. 
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In  the  foregoing  we  have  covered  all  the  contentions  made 
by  appellants,  and  it  must  be  plain  that  no  sufficient  reason 
has  been  advanced  for  an  interference  with  the  verdict  of  the 
jury.    The  judgment  and  order  are  therefore  affirmed. 

GhipmaUy  P.  J.,  and  Hart,  J.,  concurred. 


[Grim.  No.  485.    Tbird  Appellate  ]>i8triet.~43eptember  84,  1918.] 
THE  PEOPLE,  Respondent,  v.  PONG  SING,   Appellant. 

KiriDENGiE — ^Heabsat— Bes  Gestae— -What  Admissible  as. — ^Under  the 
doctrine  of  r&s  gestae,  evidenee  is  admissible  of  extra  judicial 
declarations,  tending  to  explain  or  show  the  character,  motivei  or 
purpose  or  intent  of  a  transaction,  itlself  in  dispute,  which,  under 
other  or  ordinary  circumstances,  would  be  excluded  as  hearsay  ov 
•elf -serving. 

iDw—LiMiTATiON  ON  BuLS. — Since  the  rule  relating  to  res  gestae  con- 
stitutes an  exception  to  the  general  rule  excluding  hearsay,  it 
must  be  confined  in  its  application  strictly  to  the  circumstances  or 
conditions  giving  rise  to  the  reasons  for  the  recognition  of  that 
class  of  testimony  as  a  legal  method  of  proving  a  fact. 

Criminal  Law — Mubdeb— Defense  of  Alibi — Exolusion  of  Deolaba- 
TiON  OF  Defendant. — In  a  prosecution  for  murder,  where  the  de- 
fendant relied  upon  an  alibi  as  a  defense,  the  exclusion  of  evidence 
of  a  declaration  of  the  defendant,  a  Chinese,  of  his  intention  of 
going  to  a  certain  place,  although  such  evidence  was  admissible 
under  the  rule  of  res  gestae,  did  not  warrant  the  reversal  of  a  judg- 
ment of  conviction  in  view  of  section  4^  of  article  YI  of  the  con- 
stitution, when  the  appellate  tribunal  could  not  perceive  how  the 
excluded  testimony  could  have  added  any  more  support  to  the  alibi 
theory  than  it  derived  from  the  testimony  of  an  unimpeached  white 
witness  whose  testimony  had  been  received. 

li),— Witness  fob  Defendant — Conducting  Unlawful  Business  — 
Cboss-examination  Unpbejudiciau — ^Where  a  witness  for  the  de- 
fendant in  such  case  had  testified  on  his  direct  examination  that 
he  was  conducting  a  laundry,  cross-examination  as  to  whether  he 
had  ever  conducted  a  lottery  business  was  not  ground  for  objection 
in  an  appellate  court,  especially  in  view  of  the  fact  that  no  objec- 
tion to  the  first  question  on  that  line  of  cross-examination  was  made 
at  the  trial,  and  that  later  an  objection  to  the  last  question  on  the 
same  line  was  sustained,  and  it  appearing,  moreover,  that  the  de- 
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fendant  was  not  prejudiced,  since  the  witness  had  denied  positivelj 
that  he  had  ever  conducted  a  lottery  business. 
Id. — Receivino  Evidencb  Out  of  Couet — Newspaper  Publication  of 
BuMORS — Motion  for  New  Trial. — The  trial  court  did  not  err  in 
denying  a  motion  for  a  new  trial  made  on  the  ground  that  the  jury 
received  evidence  out  of  court,  where  the  affidavit  of  the  defendant 
in  support  of  the  motion  stated  on  his  "information  and  belief" 
that  the  jury  heard  and  took  notice  of  a  common  rumor  published 
in  a  newspaper  and  read  newspaper  articles  to  the  effect  that  the 
defendant  intended  to  plead  guilty,  but  there  was  no  positive  show- 
ing that  the  jurors  or  any  of  them  read  the  articles,  or  that  they 
were  prejudiced  or  influenced  to  find  against  the  defendant  by  rea- 
son thereof. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Sau 
Joaquin  County,  and  from  an  order  denying  a  new  trial. 
D.  M.  Young,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Samuel  M.  Shortridge  and  Webster  &  Blewett,  for  Appel- 
lant. 

U.  S.  Webb,  Attorney-General,  and  J.  Chas.  Jones,  Deputy 
Attorney-General,  for  Respondent. 

HART,  J. — The  defendant  and  two  other  Chinese,  Charlie 
Suey  and  Sam  Mie,  were  jointly  charged  by  information  filed 
in  the  superior  court  of  San  Joaquin  County  with  the  crime 
of  murder  in  the  alleged  willful,  deliberate,  and  malicioua 
killing  of  a  fellow-countryman  named  Ching  Sing.  The  de- 
fendant was  given  a  separate  trial  and  the  jury  convicted  him 
of  murder  of  the  first  degree,  fixing  his  punishment,  however, 
at  imprisonment  for  life.  He  has  brought  the  case  to  this 
court  on  appeals  from  the  judgment  and  the  order  denying 
him  a  new  trial. 

The  homicide  occurred  in  the  city  of  Stockton,  in  the 
county  above  named,  on  the  fifth  day  of  March,  1917,  between 
the  hours  of  1  and  2  o'clock  P.  M.  There  is  no  claim  that 
the  evidence  is  insufficient  to  support  the  verdict,  but  it  ia 
vigorously  insisted  that  prejudicial  error  was  committed  by 
the  trial  court  in  certain  of  its  rulings  whereby  certain  evi- 
dence offered  by  the  defendant  was  excluded  from  the  record, 
that  the  district  attorney  and  the  attorney  specially  employed 
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to  assist  in  the  prosecution  of  the  accused  were  guilty  of  mis- 
conduct at  the  trial  which  so  seriously  prejudiced  the  rights  of 
the  defendant  as  to  have  prevented  a  fair  and  impartial  trial 
of  the  question  of  his  guilt  or  innocence,  and  that  the  court 
erred  in  denying  the  accused  a  new  trial  upon  the  ground, 
predicated  upon  an  affidavit  by  the  defendant,  that  the  jury 
received  out  of  court  evidence  the  effect  of  which  was  greatly 
to  prejudice  the  jury  against  the  defendant. 

The  killing  of  the  deceased,  by  whomsoever  done,  involved 
a  deliberate  and  malignant  murder.  He  was  either  standing 
on  the  sidewalk  in  front  of  a  building  situated  on  one  of  the 
streets  of  what  is  known  as  "Chinatown,''  in  the  city  of 
Stockton,  or  had  just  stepped  to  the  sidewalk  from  a  building, 
when  he  was  viciously  attacked  by  several  young  Chinese 
(some  of  the  witnesses  said  three  and  others  thought  there 
were  four)  and  shot  to  death.  The  attacking  Chinese  fired 
upon  the  deceased  simultaneously,  thus  disclosing  a  precon- 
certed arrangement  to  kill  him,  and  after  he  fell  to  the  side- 
walk, probably  lifeless,  the  murderers,  or  some  of  them, 
stepped  up  to  where  he  lay  and  fired  several  shots  into  his 
body.  The  physician  who  held  the  autopsy  at  the  posU 
mortem  examination  testified  that  he  found  in  the  body 
twenty-three  wounds,  of  which  thirteen  were  entrance  wounds. 

After  the  shooting  ceased,  the  Chinese  committing  the 
crime  ran  from  the  scene  of  the  shooting,  at  least  two  of  them 
throwing  the  weapons  with  which  they  shot  the  deceased  to 
the  sidewalk  near  where  the  homicide  occurred  and  where 
they  were  a  few  minutes  after  the  shooting  found  and  picked 
up  by  an  officer.  The  homicide  was  witnessed  by  several 
Chinese  and  partly  seen  by  some  white  men.  Several  of  the 
witnesses,  both  Chinese  and  white,  positively  identified  Fong 
Sing,  the  defendant,  as  one  of  the  Chinese  who  did  the  shoot- 
ing. 

A  short  time  after  the  tragedy,  Fong  Sing  and  Charlie 
Suey  were  apprehended  and  placed  under  arrest  several  j 
blocks  from  the  place  at  which  the  deceased  was  killed.  It  / 
appears  that  J.  E.  McFarland,  a  constable  of  Stockton,  heard 
the  shooting  and  thereupon  hastened  to  the  street  from  which 
direction  the  sound  of  the  shooting  seemed  to  him  to  come. 
On  reaching  the  northeast  comer  of  Washington  and  Center 
Streets,  he  looked  east  or  in  the  direction  of  the  comer  of 
Washington  and  El  Dorado  Streets,  and  there  observed  a 
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large  number  of  people  running  in  different  directions.  He 
saw  three  young  Chinese  running  from  the  scene  of  the  shoot- 
ing on  Washington  Street  in  a  westerly  direction,  going  as 
far  as  the  comer  of  Washington  and  Center  Streets.  One  of 
the  three  Chinese,  Sam  Mie,  disappeared  or  left  the  other  two, 
Fong  Sing  and  Charlie  Suey,  and  went  in  a  different  direc- 
tion. McFarland  ran  after  Pong  Sing  and  Charlie  Suey,  but 
the  Chinese  outsprinted  the  officer  and  soon  got  out  of  his 
sight.  McParland  kept  up  the  pursuit,  inquiring  of  different 
people  he  met  on  the  streets  whether  they  had  seen  the  fleeing 
Chinese,  and  finally  he  espied  the  defendant  and  Charlie  Suey 
walking  together  at  a  point  on  Madison  Street,  near  Lafay- 
ette, and  in  near  proximity  to  a  lumber-yard.  The  officer 
commanded  the  men  to  halt,  but  they  started  to  separate  and 
go  in  different  directions,  when  McParland  drew  his  revolver 
and  threatened  to  shoot  unless  they  surrendered.  The  two 
men  thereupon  stepped  up  to  the  officer,  who  placed  them 
under  arrest.  Just  as  the  officer  was  about  to  start  to  jail 
with  his  prisoners,  one  Zuiver  (who  testified  for  the  people) 
called  out  to  McParland  and  stated  to  the  officer  that  he  saw 
Pong  Sing,  just  before  he  started  toward  the  officer,  throw 
some  article,  the  exact  character  of  which  he  did  not  then 
know,  into  a  vacant  lot,  and  at  about  the  same  time  Zuiver 
went  to  the  spot  where  the  article  was  thrown,  found  a  pistol, 
and  delivered  the  same  over  to  the  possession  of  McFarland. 
Upon  examination,  the  pistol  was  found  to  contain  four 
empty  and  two  loaded  shells.  McParland  testified  that  from 
the  condition  of  the  empty  shells  and  the  odor  from  the 
weapon  he  was  of  the  opinion  that  the  pistol  had  been  dis- 
charged very  shortly  before  it  came  into  his  possession. 

The  defendant  claimed  that  he  was  not  present  at  the  scene 
of  the  homicide  at  the  time  of  the  commission  thereof,  but 
that  when  the  shooting  took  place  he  and  Charlie  Suey  were 
at  the  lumber-yard  of  the  Stockton  Lumber  Company,  located 
on  the  comer  of  Sonora  and  Commerce  Streets,  in  the  city  of 
Stockton,  several  blocks  from  where  the  deceased  was  slain. 
Accordingly,  the  defendant  set  up  and  undertook  to  sustain 
an  alibi  and  it  is  the  ruling  of  the  court  disallowing  certain 
testimony  offered  by  the  defendant  in  support  thereof  which  \ 

constitutes  the  point  first  urged  in  the  briefs  as  a  sufficient  ( 

ground  for  a  reversal,  and  it  arose  in  this  way:  The  defend- 
ant claimed  and  attempted  to  prove  at  the  trial  that,  at  about 
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the  noon  hour  on  the  day  of  the  killing,  he  went  to  and  was 
at  the  laundry  of  one  Gong  Sue,  a  Chinese  laundryman, 
whose  place  of  business  was  on  the  easterly  side  of  Center 
Street,  between  Washington  and  Lafayette  Streets;  that, 
when  he  arrived  at  the  laundry.  Gong  Sue  and  Charlie  Suey, 
the  defendant's  codefendant,  were  there  and  then  eating 
lunch ;  that,  after  lunch  was  finished,  the  three  Chinese  were 
engaged  in  and  carried  on  a  conversation  for  some  time,  and 
that  very  shortly  after  1  o'clock  the  defendant  and  Charlie 
Sucy  started  to  go  to  the  lumber-yard  of  the  Stockton  Lum- 
ber Company,  which,  as  above  stated,  is  situated  several 
blocks  from  the  place  where  the  homicide  occurred,  for  the 
purpose  of  procuring  some  lumber  for  Gong  Sue;  that  they 
arrived  at  the  lumber-yard  at  about  1 :20  or  1 :30  P.  M.,  and 
there  met  one  Alfred  Love,  a  building  contractor  of  the  city 
of  Stockton,  who  spoke  to  Charlie  Suey,  with  whom  he  was 
personally  acquainted;  that,  while  they  were  at  the  lumber- 
yard, the  sounds  of  shooting,  apparently  coming  from  the 
direction  of  Chinatown,  were  heard.  The  witness,  Love, 
above  referred  to,  testified  to  having  seen  Charlie  Suey  and 
Fong  Sing  in  the  street,  near  the  lumber-yard,  on  the  day  and 
at  about  the  hour  above  mentioned,  and  further  testified  that 
he  at  that  time  spoke  to  Charlie  Suey.  In  further  support 
of  the  alibi,  the  defendant  sought  to  prove  by  Gong  Sue  that, 
on  the  day  of  the  homicide,  and  shortly  after  1  o'clock  P.  M. 
of  that  day,  he  sent  Charlie  Suey  to  the  lumber-yard  to  get 
some  lumber  and  that  the  defendant  was  then  and  had  been 
for  some  minutes  previously  at  the  laundry,  and  started  with 
Charlie  Suey  to  the  lumber-yard.  An  attempt  was  furthei 
made  to  have  Gong  Sue  testify  as  to  whether  defendant  him- 
self at  that  time  stated  that  he  was  going  to  accompany 
Charlie  Suey  to  the  lumber-yard.  To  all  that  testimony  the 
people's  objections  were  sustained  by  the  court  on  the  ground 
that  it  was  immaterial.  The  theory  upon  which  it  is  con- 
tended that  the  testimony  thus  sought  to  be  brought  before  the 
jury  was  competent  and  proper  is  that  it  was  a  part  of  the ' 
res  gestae — that  is  to  say,  that  it  related  to  and  tended  to  ex- 
plain the  transaction  embracing  the  alibi  of  the  defendant  or 
the  acts  and  movements  on  his  part  at  the  precise  time  of  the 
homicide  which  were  inconsistent  with  and  contradictory  to 
the  claim  that  he  was  present  at  the  place  where  the  deceased 
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was  killed  at  the  time  he  was  shot  to  death  and  participated 
in  the  act  of  destroying  the  latter 's  life. 

The  doctrine  of  res  gestae  is  so  well  understood  that  it  is 
hardly  necessary  to  remark  that  under  that  rule  evidence  is 
admissible  of  extrajudicial  declarations  tending  to  explain 
or  show  the  character  or  motive  or  purpose  or  intent  of  a 
transaction,  itself  a  fact  in  dispute,  which  would  under  other 
or  ordinary  circumstances  be  excluded  as  hearsay  or  self- 
serving.  The  rule,  in  other  words,  recognizes  the  competency 
of  certain  hearsay  testimony,  and  is  an  exception  to  the  gen- 
eral rule  of  exclusion  as  to  that  class  of  proof.  Our  Code  of 
Civil  Procedure,  section  1850,  thus  states  the  rule:  *' Where, 
also,  the  declaration,  act,  or  omission  forms  part  of  a  trans- 
action, which  is  itself  the  fact  in  dispute,  or  evidence  of  that 
fact,  such  declaration,  act,  or  omission  is  evidence,  as  part  of 
the  transaction." 

The  propriety  of  such  testimony,  and,  indeed,  the  theory 
upon  which  it  is  taken  out  of  the  general  rule  against  hearsay 
testimony,  proceeds  from  the  supposition  that  the  declarant, 
without  an  opportunity  deliberately  to  concoct  a  false  state- 
ment or  story  concerning  the  transaction  for  the  express  pur- 
pose of  exonerating  himself  from  censure  or  culpability  in 
connection  therewith,  has  spontaneously  made  some  statement 
which  tends  to  explain  the  nature,  quality,  motive,  or  intent 
of  the  transaction.  In  other  words,  it  is  a  statement  or  declara- 
tion explanatory  of  the  character  of  the  transaction,  its  qual- 
ity, purpose,  or  motive,  given  under  such  circumstances  as  to 
preclude  the  idea  that  it  involved  a  falsehood  deliberately 
meditated  and  conceived  and  given  expression  for  the  benefit 
or  advantage  of  the  declarant  himself. 

There  are  many  cases  which  have  sanctioned  testimony  of 
extrajudicial  declarations  where  a  defendant  in  a  criminal 
case  or  a  party  to  a  civil  action  has  made  some  statement  as 
to  some  matter  arising  in  connection  with  a  transaction  con- 
stituting the  principal  fact  in  dispute.  Declarations  in  such 
cases,  however,  have  generally  been  admitted,  not  altogether 
under  the  rule  of  res  gestae,  or  because  they  were  deemed  as 
strictly  a  part  of  the  principal  transaction  in  dispute,  but  be- 
cause they  were  regarded  as  indicative  of  the  frame  of  mind 
of  the  declarant  as  to  some  act  growing  out  of  the  principal 
transaction,  and  exhibited  under  such  circumstances  or  condi- 
tions as  to  make  it  reasonably  certain  that  it  was  not  the  re- 
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suit  of  a  premeditated  design  to  prepare,  pro  re  ruita,  a  state- 
ment of  the  fact;  and  it  is  generally  upon  this  latter  theory, 
rather  than  upon  the  theory  that  it  is  a  part  of  the  transaction 
in  dispute,  that  the  declaration  of  a  person  as  to  his  destina- 
tion on  leaving  his  home  or  some  other  place  is  receivable  as 
evidence  of  his  intention  or  purpose  where  such  declaration 
hag  a  material  bearing  upon  his  connection  or  want  of  connec- 
tion with  the  principal  question  in  issue. 

In  his  treatise  on  the  **Law  of  Evidence,"  section  108,  Mr. 
Greenleaf  thus  states  the  rule:  "When  a  person  .  .  .  leaves 
his  house  ...  his  declarations,  made  at  the  time  of  the  trans- 
action, and  expressive  of  its  character,  motive  or  object,  are 
regarded  as  verbal  acts,  indicating  a  present  purpose  and  in- 
tention, and  are,  therefore,  admitted  in  proof  like  other 
material  facts." 

The  rule  has  been  applied,  under  varying  conditions,  in 
many  cases,  both  civil  and  criminal,  and,  without  examining 
them  in  detail  herein,  we  may  cite  the  following  cases 
in  which  the  application  of  the  principle  involved  in  the  rule 
is  exemplified:  State  v.  Mortenson,  26  Utah,  312,  [73  Pac. 
562,  569] ;  State  v.  Power,  24  Wash.  34,  [63  L.  B.  A.  902,  63 
Pac.  1112] ;  State  v.  Howard,  32  Vt.  380;  State  v.  Dickinson, 
41  Wis.  299 ;  United  States  v.  Craig,  25  Fed.  Cas.  682 ;  Terri- 
tory V.  ConJc,  2  Dak.  188,  [47  N.  W.  395] ;  LakesJiore  &  M.  S. 
B.  Co.  V.  Herrick,  49  Ohio  St.  25,  [29  N.  E.  1052] ;  State  v. 
Jones,  64  Iowa,  349,  [17  N.  W.  911,  20  N.  W.  470] ;  Denver  & 
R.  0.  B.  Co.  V.  Spencer,  25  Colo.  9,  [52  Pac.  211] ;  Grimes  v. 
State,  68  Ind.  193. 

But,  since  the  rule  constitutes  an  exception  to  the  general 
rule  excluding  the  admission  of  hearsay  testimony,  it  must,  of 
course,  be  confined  in  its  application  strictly  to  the  circum- 
stances or  conditions  giving  rise  to  the  reason  for  the  recogni- 
tion of  that  class  of  testimony  as  a  legal  method  of  proving 
a  fact,  and  hence  we  do  not  believe  that  the  scope  of  the  rule 
can  reasonably  be  so  far  extended  as  to  justify  the  admission 
in  evidence  of  the  declaration  of  a  third  party  to  the  defend- 
ant in  either  a  criminal  or  civil  action  involving  a  request  by 
the  former  that  the  latter  go  to  some  particular  place,  unless 
tfuch  declaration  is  accompanied  or  followed  by  a  declara- 
tion by  the  party  himself  that  he  intends  to  go  to  such 
place.  Therefore,  referring  to  the  present  case,  the  fact 
that  Gong  Sue  might  have  requested  Charlie  Suey  to  go 
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to  the  lumber-yard  and  get  some  lumber,  of  itself,  or  in  the 
absence  of  some  statement  by  the  defendant  in  response  to 
such  request  indicating  his  intention  to  accompany  Suey  to 
the  lumber-yard,  would  not  be  admissible.  The  rule  contem- 
plates some  utterance  by  the  party  to  the  action  himself  and 
not  that  of  a  third  party  for  the  very  obvious  reason  that  the 
declaration  is  admissible  only  because  it  is  supposed  to  be  ex- 
pressive of  what  is  in  the  declarant's  own  mind  with  respect 
to  the  intention  as  to  his  destination,  which,  manifestly^ 
could  not  be  determined  from  what  some  other  person  might 
have  said,  unconnected  with  any  declaration  in  that  partic- 
ular by  the  party  himself.  If,  however,  as  is  the  claim  here, 
the  witness,  Gong  Sue,  would  have  testified  that  the  defend- 
ant, upon  the  request  being  made  by  Gong  Sue  of  Ch^Lrlie  Suey 
that  the  latter  go  to  the  lumber-yard  for  the  purpose  of  getting 
lumber,  declared  that  he  intended  to  accompany  Charlie  Suey 
to  the  lumber-yard,  then  we  think  the  entire  conversation 
might  properly  have  been  given  in  evidence  under  the  rule 
above  explained.  The  court  below  should,  therefore,  have  ad- 
mitted the  testimony ;  but  we  cannot  say  that  the  ruling  ex- 
cluding it  was  prejudicial  in  view  of  considerations  to  which 
we  will  now  refer. 

The  witness,  Alfred  Love,  an  American  and  a  building  eon- 
tractor  and  a  citizen  of  Stockton,  presumably  of  reputable 
standing  in  that  community,  testified  that  he  saw  Charlie 
Suey  and  another  Chinese  in  the  street,  about  forty  feet  from 
the  lumber-yard,  on  the  day  of  the  homicide,  near  the  hour 
of  1  o'clock  P.  M.  The  precise  moment  of  time  when  the  de- 
ceased was  shot  no  witness  pretended  to  state,  but  it  was  given 
as  approximately  at  1  o'clock — ^that  is,  at  some  point  of  time 
between  1  and  1 :30  P.  M.  Nor  did  Love  pretend  to  be  able  to 
fix  or  state  the  precise  moment  of  time  at  which  he  saw  the 
two  Chinese  near  the  lumber-yard.  His  fixing  of  the  time 
amounted,  as  must  be  so  in  a  majority  of  such  cases,  to  a  mere 
approximation.  There  is  nothing  to  show  that  there  was  any 
occasion  for  him  to  ascertain  or  fix  the  exact  moment  when  he 
saw  them. 

There  was  testimony,  as  seen,  that  the  Chinese  committing 
the  act,  after  doing  so,  ran  from  the  scene  thereof,  and  that 
two  of  them  went  in  the  direction  of  the  lumber-yard — ^that 
is,  in  that  general  direction.  The  defendant  and  Charlie 
Suey  were  arrested  near  the  lumber-yard,  and  in  their  con- 
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versations  with  the  oflScers  after  their  arrest  made  no  claim 
that  they  had  been  at  the  lumber-yard  for  the  purpose  of  get- 
ting lumber.  Thus,  it  is  manifest,  Love's  statement  that  he 
saw  Suey  and  the  defendant  at  the  lumber-yard  at  about  the 
hour  of  1  o'clock  P.  M.  might  have  been  true,  and  it  might 
have  been  also  true  that  the  two  Chinese  stopped  where  Love 
saw  them  in  their  flight  from  the  scene  of  the  shooting. 
Either  such  was  the  theory  upon  which  the  jury  decided  the 
question  of  alibi  or  else  they  entirely  repudiated  the  testi- 
mony of  Love,  which,  he  not  being  impeached,  is  not  probable. 
But  in  any  event,  we  cannot  see  how  the  declaration  of  the  de- 
fendant as  to  the  point  of  his  destination  when  he  left  the 
laundry  or  the  testimony  of  Qong  Sue  as  to  such  declaration 
could  have  gone  any  further  in  support  of  the  alibi  than  was 
derived  from  the  testimony  of  the  witness,  Love.  Testimony 
of  the  declaration  of  the  defendant  himself,  although  admis- 
sible under  the  exception  to  the  general  rule,  was  in  the  fullest 
sense  hearsay  and  self-serving,  and  if  the  jury  did  not  believe 
Love,  a  white  man,  or  concluded  that  he  was  mistaken  as  to 
the  part  of  the  day  he  saw  Suey  and  the  defendant  near  the 
lumber-yard,  or,  if,  accepting  Love's  testimony  as  to  the  ap- 
proximate time  he  saw  the  two  Chinese  near  the  lumberyard, 
the  jury  were  persuaded  that  the  circumstance  so  testified  to 
was  not  inconsistent  with  the  theory,  which  is  by  no  means 
without  support  from  the  evidence,  that  Suey  and  the  defend- 
ant were  among  the  perpetrators  of  the  homicide  and  imme- 
diately upon  its  commission  fled  to  the  place  where  they  were 
seen  by  Love,  then  we  may  safely  assume  that  the  jury  would 
have  attached  no  probative  value  to  the  testimony  of  Qong 
Sue  revealing  a  declaration  by  the  defendant  indicating  his 
intention  of  going  to  the  lumber-yard.  In  other  words,  and 
in  brief,  we  cannot  perceive  how  the  excluded  testimony  could 
have  added  any  more  support  to  the  alibi  theory  than  it  de- 
rived from  the  testimony  of  an  unimpeached  white  witness. 
We  think,  therefore,  that  section  4Vi  of  article  VI  of  the  con- 
stitution applies  here. 

It  is  next  urged  that  error  prejudicial  to  the  defendant  fol- 
lowed from  asking  Gong  Sue,  on  cross-examination,  if  it  was 
not  a  fact  that  he  was  engaged  in  the  business  of  selling  lot- 
tery tickets,  he  having  on  direct  examination  stated  that  he 
was  conducting  a  laundry  business.  That  question  was  not 
objected  to,  and  the  witness  replied  that  lottery  tickets  were 
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not  sold  at  his  place  and  that  the  only  business  carried  on  at 
his  place  was  that  of  a  laundry.  He  was  then  asked:  ** Don't 
anybody  sell  lottery  tickets  in  there?"  To  that  question 
objection  was  interposed  by  the  defendant  and  sustained  by 
the  court.  It  is  contended  that  the  injury  resulting  to  the  de- 
fendant from  the  above  questions  to  his  witness  by  the  dis- 
trict attorney  was  in  the  insinuation  with  which  they  were 
pregnant  that  said  witness  was  engaged  in  carrying  on  a  busi- 
ness prohibited  and  penalized  by  the  law. 

Generally,  the  purpose  which  an  attorney  has  in  view  in 
asking  his  witnesses  as  to  the  business  in  which  they  are  en- 
gaged is  to  bolster  the  reliability  of  their  testimony,  and  we 
cannot  conceive  of  any  just  reason  why,  in  such  a  case,  it  is 
not  proper  for  the  party  against  whom  or  whose  interests  a 
witness  testifies  to  show,  on  cross-examination,  that,  as  a 
matter  of  fact,  the  witness  is  not  conducting  the  business  in 
which  he  has  said  he  is  engaged,  or,  if  he  is,  that  in  connection 
therewith  he  is  also  carrying  on  a  traffic  of  a  less  reputable 
character.  But,  at  any  rate,  no  objection  was  made  to  the 
first  of  the  several  questions  propounded  on  that  line  of  cross- 
examination,  and  the  objection  to  the  last  question  was  sus- 
tained, and,  therefore,  no  review  of  the  complaint  in  that  re- 
spect is  justified,  not  even  upon  the  theory  that  the  objection 
goes  to  the  question  of  the  misconduct  of  the  district  attorney, 
since  the  objection  was  solely  upon  the  ground  that  it  was  not 
cross-examination  and  no  specific  objection  or  exception  to  the 
alleged  misconduct  of  the  prosecuting  officer  made.  More- 
over, the  witness  positively  denied  that  he  ever  conducted  a 
lottery  business,  and  we  are  not  to  assume  that  the  jury  con- 
cluded that  he  lied  in  that  particular,  no  other  testimony  hav- 
ing been  received  relating  to  that  matter. 

Much  that  is  said  in  the  foregoing  applies  with  equal  force 
to  objections  to  a  similar  character  of  questions  propounded 
on  cross-examination  to  defendant's  witness,  Tee  Won. 

It  is  next  urged  that  the  district  attorney  was  guilty  of  mis- 
conduct seriously  militating  against  the  substantial  rights  of 
the  accused  by  referring  in  his  argument  to  a  matter  wbich  it 
is  claimed  was  not  brought  out  in  the  testimony  and  which 
tended  to  show  a  conflict  between  the  testimony  of  the  wit- 
ness, Love,  and  that  of  the  defendant  upon  a  material  fact  in 
connection  with  the  proof  received  in  support  of  the  alibi. 
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It  appears  that  the  stenographic  reporter  caused  it  to  ap- 
pear in  his  notes  that  Love  shook  hands  with  Charlie  Suey 
when  they  met  near  the  lumber-yard,  whereas  Love  testified 
that  Charlie  Suey  was  a  distance  of  some  forty  feet  from  him 
when  he  greeted  the  Chinese  and  did  not  say  that  he  shook 
hands  with  Suey.  Counsel  for  the  defendant  interrupted  the 
district  attorney  when  he  was  making  the  point  arising  from 
the  alleged  conflict  upon  that  proposition,  and  called  his  atten- 
tion to  the  alleged  fact  that,  during  the  progress  of  the  trial, 
when  it  developed  that  the  reporter  had  made  the  defendant 
say  that  Love  and  Suey  had  shaken  hands  on  the  occasion 
mentioned,  it  was  shown  and  agreed  between  counsel  on  both 
sides  that,  in  point  of  fact,  the  defendant  gave  no  such  testi- 
mony, and  that  its  appearance  in  the  reporter's  notes  of  the 
testimony  was  solely  the  result  of  error  on  the  part  of  the  re- 
porter— ^that  the  latter,  in  other  words,  misunderstood  the 
testimony  of  the  defendant  as  it  was  translated  by  the  inter- 
preter, and  so  made  him  say  that  Suey  shook  hands  with  Love, 
when  he  in  fact  made  no  such  statement.  But  the  district  at- 
torney, in  effect,  insisted  that  the  defendant  did  testify  that 
Suey  shook  hands  with  Love,  and  that  the  record  disclosed  that 
he  so  testified,  and  said  nothing  about  an  understanding  or 
stipulation  between  counsel  that  the  reporter  had  erred  in  so 
reporting  the  defendant,  nor  did  he  reply  to  the  statement  of 
defendant's  counsel  that  any  such  an  understanding  was  had 
or  that  any  correction  was  made  in  the  particular  referred  to 
of  defendant's  testimony.  The  court  remarked,  referring  to 
this  controversy  between  counsel,  that  "the  jury  must  remem- 
ber the  testimony ;  they  will  have  to  determine  what  the  testi- 
mony is." 

The  above  is  all  that  the  record  discloses  relative  to  the 
matter  under  consideration — ^that  is  to  say,  with  the  exception 
of  the  above-explained  colloquy  between  counsel,  the  record 
does  not  show,  or  at  least  our  attention  has  not  been  directed 
to  any  part  of  the  record  where  it  is  shown,  that  there  waft 
any  correction  made  of  the  testimony  of  the  defendant  in  the 
respect  indicated  above  or  agreed  to  by  counsel  on  both  sides, 
and  in  the  absence  of  a  proper  showing  in  that  regard,  this 
^ourt  cannot  say  upon  the  record  that  the  special  prosecutor 
was  not  justified  in  making  the  point  to  which  objection  is 
here  made.  In  other  words,  admittedly  the  reporter's  notes 
showed  that  the  defendant  did  testify  that  Suey  shook  hands 
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with  Love,  but  the  record  does  not  show  that  the  reporter 
made  a  mistake  in  so  reporting  the  defendant's  testimony  or 
that  it  was  stipulated  at  the  trial  that  any  such  an  error  was 
made  by  the  reporter,  or  that  there  was  any  correction  of  the 
defendant's  testimony  in  that  respect.  Therefore,  as  stated, 
there  is  before  us  no  record  upon  which  we  can  base  the  con* 
elusion  that  the  special  prosecutor  went  beyond  the  record 
when  he  pointed  out  the  inconsistency  between  the  testimony 
of  Love  and  that  of  the  defendant  as  to  the  manner  in  which 
the  former  met  and  greeted  Charlie  Suey. 

The  last  point  pressed  upon  us  for  a  reversal  is  that  the 
court  erred  in  refusing  to  grant  the  defendant  a  new  trial  on 
the  ground  that  the  jury  "received  evidence  out  of  court 
other  than  that  resulting  from  a  view  of  the  premises." 
(Pen.  Code,  sec.  1181,  subd.  2.)  The  motion  for  a  new  trial 
on  said  ground  was,  as  above  stated,  supported  by  the  affi- 
davit of  the  defendant,  setting  forth  the  following  facts: 
That,  originally,  attorneys  Seymour  and  Eicke  represented 
the  defendant  as  attorneys  in  the  case ;  that,  for  some  reason, 
the  specific  nature  of  which  is  not  disclosed  by  the  record, 
Messrs.  Seymour  and  Eicke,  after  the  jury  was  impaneled  and 
sworn,  and  before  the  taking  of  testimony  was  proceeded 
with,  asked  and  were  granted  permission  to  withdraw  from 
further  participation  in  the  case  as  representatives  of  the  ac- 
cused; that,  thereafter,  the  ''Independent,"  a  daily  news- 
paper published  in  the  city  of  Stockton,  in  reporting  the  with- 
drawal of  Seymour  and  Eicke  from  the  case,  stated,  among 
other  things,  that  it  was  rumored  that  the  defendant  intended 
to  change  his  plea  of  not  guilty  to  that  of  guilty;  that  the^ 
''affiant  is  informed  and  believes  that  the  jury  so  impaneled 
and  sworn  to  try  said  cause  heard  and  took  cognizance  of  said 
common  rumor  that  affiant  intended  to  and  was  about  to  plead 
guilty  and  read  the  articles  indicated  above  and  that  in  this 
regard  the  said  jurors  took  evidence  out  of  court  in  said  cause 
or  were  biased  and  prejudiced  against  the  defendant  by  rea- 
son thereof."  Attached  to  said  affidavit  was  the  newspaper 
article  referred  to  therein,  and  also  attached  thereto  was  an 
article  published  in  the  same  newspaper  the  following  day, 
stating  that  the  defendant,  through  a  friend,  positively  denied 
any  intention  of  pleading  guilty,  and  containing  a  statement 
from  Mr.  Seymour,  one  of  the  attorneys  who  withdrew  from 
the  defense  of  the  defendant,  that  "the  Chinese  and  their 
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friends  maintained  their  absolute  innocence  of  the  crime 
charged,  and  that  a  difference  of  opinion  having  arisen  in  the 
conduct  of  the  case,  the  attorneys  for  the  defense  had  with- 
drawn in  the  best  interests  of  their  clients,  a  friendly  interest 
still  being  maintained." 

It  will  be  observed  that  all  that  the  affidavit  contains  as 
showing  that  the  defendant  was  prejudiced  by  the  publication 
referred  to  is  the  mere  inference  to  be  drawn  from  the  state- 
ment therein  made,  on  the  information  and  belief  of  the 
affiant,  that  the  jurors  saw  and  read  the  said  article.  There 
IS  no  positive  showing  that  the  jurors,  or  any  of  them,  read 
the  article  or  that  they  were  prejudiced  against  the  defend- 
ant or  influenced  to  find  against  him  by  reason  thereof.  Even 
if  such  a  publication  had  been  made  before  the  jury  were 
called  to  the  jury-box  and  it  developed  that  any  juror  had  read 
the  article,  it  would  not  per  se  have  disqualified  him  from  sit- 
ting in  the  case.  To  have  disqualified  him,  it  would  have  been 
necessary  further  to  show  that  his  mind  had  been  by  the 
article  so  affected  relative  to  the  case  as  that  he  could  not  give 
the  defendant  a  fair  and  impartial  trial,  according  to  law. 
Moreover,  if  it  may  be  assumed  that  the  jury  read  said  article, 
it  may  with  equal  propriety  be  assumed  that  they  also  read 
the  subsequent  article  correcting  the  statement  of  the  first 
that  the  defendant  contemplated  entering  a  plea  of  guilty,  and 
thus  it  may  be  assumed  (assuming  that  both  articles  were  read 
by  the  jurors)  that  the  effect  of  the  first  article  was  overcome 
by  the  last.  But,  however  that  may  be,  without  something 
more  positive  than  is  shown  here  that  the  jurors  read  and  were 
affected  or  influenced  against  the  accused  by  the  first  article, 
it  must  be  assumed  that,  even  if  they  perused  the  article,  they 
were  intelligent  enough  to  know  their  sworn  duty  and  honest 
enough  to  have  confined  themselves  in  the  determination  of 
the  very  serious  question  of  the  guilt  or  innocence  of  the  ac- 
cused entirely  to  a  consideration  of  the  evidence  as  it  was 
allowed  to  go  before  them  under  the  rules  of  law  submitted  to, 
them  by  the  court  for  their  enlightenment  and  guidance  in 
the  discharge  of  that  all-important  function. 

We  have  discovered  no  legal  reason  for  disturbing  the 
verdict,  and,  for  the  reasons  herein  given,  the  judgment  and 
the  order  appealed  from  are  affirmed. 

ChipmaJii  P.  J.,  and  Burnett,  J.,  concurred. 
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A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  October  24,  1918,  and  the  following 
opinion  then  rendered  thereon : 

HART,  J. — In  a  characteristically  able  argument^  the 
senior  counsel  for  the  defendant  urges  a  rehearing  of  this 
cause.  There  is  nothing  we  can  add  to  what  has  been  said  in 
the  former  opinion  filed  herein,  except  to  express  hearty  con- 
currence in  the  general  animadversion  of  the  learned  lawyer 
upon  the  practice  too  often  resorted  to  in  criminal  cases  by 
public  prosecutors  of  lugging  into  their  cases  in  argument 
matters  having  vital  bearing  upon  the  case  which  have  not 
been  brought  in  by  evidence  and  which  are  calculated  to  de- 
prive an  accused  of  that  fair  and  impartial  trial  which  is 
guaranteed  to  him  by  the  constitution  and  the  statute  laws  of 
the  state.  A  public  prosecutor  should  be  equally  as  solicitous 
of  the  protection  of  the  rights  of  a  citizen  or  other  person  on 
trial  for  his  life  or  his  liberty  as  the  judge  who  presides  at  the 
trial,  and  it  is  obviously  an  egregiously  erroneous  notion  if 
that  public  officer  conceives  it  to  be  his  duty  to  convict  every 
person  against  whom  a  crime  has  been  charged,  regardless  of 
whether  he  is  or  is  not  guilty  or  of  whether  the  proof  he  is  able 
to  produce  against  one  so  accused  is  or  is  not  sufficient  to  jus- 
tify his  conviction.  And  it  is  equally  a  mistake  for  such  an 
officer  to  suppose  that  it  is  proper  for  him  to  present  to  the  jury 
anything  but  strictly  legal  evidence  in  support  of  the  charge, 
or  that  it  is  within  the  sphere  of  legitimate  argument  to  preju- 
dice the  standing  of  the  accused  in  the  minds  of  those  who  are 
to  determine  an  issue  so  serious  to  him  by  insinuating  in  the 
course  of  his  address  that  some  fact  bearing  strongly  against 
the  accused  which  has  not  been  proved  by  proper  evidence  in 
reality  exists.  This  court  has  on  a  number  of  previous  occa- 
sions in  a  number  of  cases,  notably  in  People  v.  n<Ul,  25  Cal. 
App.  342,  [143  Pac.  803],  condemned  such  practice.  In  the 
present  case,  however,  as  is  stated  in  the  former  opinion,  there 
is  no  such  record  as  justifies  us  in  reviewing  the  point  that  the 
special  prosecutor  was  guilty  of  nusconduct  in  referring  to  a 
matter  in  his  argument  which,  it  is  claimed,  was  not  brought 
into  the  case  through  the  evidence.  As  explained  in  the  former 
opinion,  all  that  the  record  shows  is  that  a  controversy  arose 
during  the  course  of  the  prosecutor's  argument  as  to  whether 
it  was  conceded  by  counsel  representing  the  people  that  the 
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court  reporter  Iiad  made  a  mistake  in  reporting  that  the  de- 
fendant had  testified  that  he  shook  hands  with  the  witness 
Love  at  the  lumber-yard,  counsel  for  the  defendant  claiming 
that  such  concession  had  been  made  and  that  the  mistake  so 
made  by  the  reporter  had  been  corrected  before  the  argument 
of  the  case  was  begun.  Nowhere  else  in  the  record  is  it  made 
to  appear  that  a  correction  of  the  defendant's  testimony  in 
the  particular  referred  to  was  made  or  that  there  was  any 
suggestion  by  counsel  that  the  reporter  had  made  a  mistake 
in  any  respect  or  particular  in  reporting  his  testimony.  The 
prosecutor,  when  interrupted,  did  not  admit  that  any  such 
mistake  had  been  conceded  or  that  a  correction  of  any  such 
mistake  had  been  made.  He  simply  replied  to  the  interrup- 
tion: '*If  you  didn't  like  the  record,  why  didn't  you  correct 
itt"  from  which  observation,  and  from  the  fact  that  he  did 
not  admit  that  a  mistake  in  defendant's  testimony  had  been 
conceded,  or  that  any  such  mistake  had  been  corrected,  we  felt 
justified  in  declaring,  as  we  did  declare  in  the  former  opinion, 
but  which  declaration  counsel  say  we  were  not  warranted  by 
the  record  in  making,  that  the  special  prosecutor  'Sn  effect 
insisted  that  the  defendant  did  testify  that  Suey  shook  hands 
with  Love,  and  that  the  record  disclosed  that  he  so  tes- 
tified," etc. 

As  above  stated  in  the  outset  hereof,  the  learned  attorney, 
as  always  he  does,  makes  a  forceful  plea  for  a  rehearing,  but 
we  do  not  thus  feel  persuaded  that  the  conclusion  we  arrived 
at  upon  each  of  the  points  urged  for  a  reversal,  and  from 
which  conclusion  necessarily  followed  the  final  result  of  the 
consideration  of  the  record  by  this  court,  is  erroneous. 

The  petition  is  denied. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred* 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  November  21, 1918« 
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[dr.  No.  2452.    Fint  AppeDate  Distriet.— Septomber  24,  1918.] 

ZAR  Z.  BRANDON,  AppeUant,  ▼.  SULLIVAN  TRACTOR 
COMPANY  (a  Corporation),  et  al..  Respondents. 

Judgment  bt  DDAui;r— Bklibp— Mistaki  ov  Law. — ^The  ooart  below 
did  not  err  in  vacating  a  default  judgment,  entered  for  failure  either 
to  file  a  special  demurrer  or  an  answer,  after  a  general  demurrer  had 
been  overruled,  with  permission  to  the  defendant  to  file  a  special  de- 
murrer, where  it  appeared  from  the  record  that  the  defendant's  at- 
torney, whose  neglect  had  permitted  the  default  to  be  taken,  had 
labored  under  a  mistake  of  law,  that  his  delaj  was  for  a  period  of 
onlj  two  weeks,  and  that  he  moved  promptly  when  he  discovered  that 
a  default  had  been  entered. 

APPEAL  from  an  order  of  the  Superior  Court  of  Alameda 
County.    William  H,  Waste,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Ramsey  Probasco  and  Sapiro  &  Ehrlich,  for  Appellant 

,    De  Lancey  C.  Smith,  for  Respondents. 

STURTEVANT,  J.,  pro  fern.— This  is  an  appeal  from  an 
order  of  the  superior  court  of  Alameda  County  setting  aside  a 
default  judgment  which  had  been  entered  against  the  re- 
spondents and  permitting  them  to  file  an  answer. 

The  plaintiff  filed  a  complaint  against  the  defendants,  and 
on  August  17,  1916,  the  superior  court  overruled  a  general 
demurrer  to  this  complaint,  but  in  doing  so  granted  the  de- 
fendants permission  to  file  a  special  demurrer  within  five  days 
thereafter.  On  the  twenty-eighth  day  of  August,  1916,  no 
special  demurrer  or  answer  having  been  filed,  the  default  of 
the  defendant  Sullivan  Tractor  Company,  a  corporation,  was 
entered  by  the  clerk  upon  the  request  of  the  plaintiff;  on  the 
eighth  day  of  September  the  clerk,  upon  plaintiff's  request, 
entered  the  default  of  the  remaining  defendants,  and  on  the 
same  day  the  court  ordered  judgment  as  prayed  against  all 
of  the  defendants.  Thereafter,  and  on  the  eleventh  day  of 
September,  1916,  the  defendants  gave  notice  that  they  would 
move  to  set  aside  their  default  and  the  judgment  entered  pur- 
suant thereto;  that  said  motion  would  be  made  under  see- 
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tion  473  of  the  Code  of  Civil  Procedure,  upon  the  ground 
that  these  proceedings  were  taken  against  them  by  reason 
of  excusable  neglect.  They  supported  this  notice  and  a  mo- 
tion subsequently  made  and  granted  pursuant  thereto  by 
certain  afSdavits.  One  of  these  affidavits  was  by  the  Honor- 
able Milton  T.  Farmer,  the  judge  who  overruled  the  gen- 
eral demurrer,  in  which  he  stated  that  had  he  been  requested 
at  the  time  the  demurrer  was  overruled  to  grant  the  de- 
fendants time  in  which  to  answer,  he  would  have  granted 
them  at  least  ten  days  for  such  purpose.  The  other  ma- 
terial affidavit  is  by  Mr.  De  Lancey  C.  Smith.  Mr.  Smith 
deposes  that  his  failure  to  ask  for  time  in  which  to  answer 
was  due  entirely  to  inadvertence  and  excusable  neglect  by 
reason  of  the  fact  that  at  the  time  the  general  demurrer  was 
overruled  it  was  his  intention  to  demur  specially,  as  suggested 
by  the  court;  and,  if  he  had  done  so,  the  necessity  for  fil- 
ing an  answer  would  not  have  arisen  for  some  time  thereafter; 
that  this  neglect  of  his  arose  from  the  fact  that  it  is  the  com- 
mon practice  and  usage  in  the  superior  court  of  Alameda 
County  for  the  prevailing  party  to  serve  upon  the  adverse 
party  notice  of  tJie  ruling  of  the  court  upon  such  demurrer, 
and  the  party  served  with  such  notice  computes  his  time 
for  his  next  appearance  from  the  date  of  the  service  of  such 
notice;  and,  in  accordance  with  this  practice,  he  had  a  con- 
versation with  Ramsey  Probasco,  one  of  the  attorneys  for  the 
plaintiff,  on  or  about  the  twenty-sixth  day  of  August,  dur- 
ing which  he  discussed  with  Probasco  the  fact  that  up  to 
the  time  of  that  conversation  plaintiff  had  not  served  the 
defendants  with  notice  of  the  court's  ruling  on  the  demurrer, 
and  that  Probasco  during  that  conversation  stated  that  he 
thought  notice  had  been  served,  and,  if  it  had  not  been,  he 
would  serve  it  immediately.  In  this  affidavit,  Mr.  Smith 
admits  that  he  was  negligent  in  not  asking  the  court  for 
time  in  which  to  answer  if  he  should  conclude  not  to  file 
the  special  demurrer  suggested;  and  states  in  addition  to 
the  foregoing  facts  that  it  was  due  to  his  excusable  neg- 
lect in  not  so  requesting  the  court  for  time  for  that  pur- 
pose and  that  he  overlooked  the  necessity  of  answering  within 
ten  days. 

The  lower  court,  after  hearing  the  motion,  granted  it,  and 
the  plaintiff  appeals  from  this  order  on  the  ground  that  the 
neglect  of  Mr.  Smith  was  inexcusable  under  the  authorities. 
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The  appellant  claims  that  the  trial  court  erred  in  making 
its  order  vacating  the  default,  and  the  appellant  relies  in  this 
hehalf  on  the  rule  as  stated  in  TTiomton  v.  Borland,  12  Cal. 
439 ;  SYmth  v.  Yreka  Co,,  14  Cal.  201 ;  Williamson  v.  Joyce, 
140  Cal.  669,  [74  Pac.  290] ;  Barron  v.  Deleval,  58  Cal.  95; 
Wall  V.  Heald,  95  Cal.  365,  [30  Pac.  551] ;  BeU  v.  Thompson, 
8  Cal.  App.  483,  [97  Pac.  158] ;  Estate  of  Keating,  158  Cal. 
109,  [110  Pac.  109].  Those  cases  were  based  on  facts  that  are 
not  closely  in  point.  We  think  the  facts  in  this  case  bring  it 
within  the  rule  as  stated  in  O'Brien  v.  Leach,  139  Cal.  220,  [96 
Am.  St.  Rep.  105,  72  Pac.  1004] ;  Berri  v.  Rogero,  168  Cal. 
736,  [145  Pac.  95] ;  Hagenkamp  v.  Equitable  Life  Assur.  Soc, 
29  Cal.  App.  713,  [156  Pac.  520]. 

The  record  shows  that  the  defendant's  attorney  labored 
under  a  mistake  of  law;  that  his  delay  was  for  a  period  of 
only  two  weeks;  and  that  he  moved  promptly  when  he  dis- 
covered that  a  default  had  been  entered.  The  order  is 
aflSrmed. 

Lennon,  P.  J.,  and  Beasly,  J.,  pro  tern.,  concurred. 


[CfiT.  No.  1698.    Third  Appellate  Distriet.— September  25,  1918.] 

W.    R.    HENDERSON,    Respondent,   ▼.   W.   F.    FISHER, 

Appellant. 

Chattel  Moktoagb  —  Sale  of  Property  —  Manner  of  Sale. — ^Under 
sections  2967  and  3005  of  the  Ciril  Code  a  sale  of  property  under 
a  chattel  mortgage  must  be  had  at  public  auction  in  the  manner 
and  upon  the  notice  of  sale  of  personal  property  under  execution. 

Id. — Sale  bt  Mortgagee  Through  Agent — Purchase  by  Mortgagee. — 
Where  the  mortgagee  in  a  chattel  mortgage  conducted  the  sale  of 
the  mortgaged  property  through  his  agent,  and  himself  became  a 
purchaser,  his  position  was  analogous  to  that  of  a  sheriff  bidding 
at  his  own  execution  sale,  and  such  sale  would  be  at  least  Yoidable, 
if  not  void. 

Id. — ^Unfair  and  I^udulent  Sals  —  Action  to  Set  Aside  —  Finding 
Justified. — In  an  action  to  set  aside  the  sale  by  a  mortgagee  of 
mortgaged  personal  property,  the  fact  that  at  the  sale  all  the  prop- 
trtj  was   sold  en  masse   that    the   plaintiff    (the    mortgagor)  was 
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present  and  made  reasonable  effort  to  have  the  property  sold  in 
parcels  to  suit  the  convenience  of  bidders  present,  but  that  such 
efforts  were  ignored,  that  bidders  who  were  present  offered  the 
defendant  and  his  agent  conducting  the  sale  to  bid  reasonable  sums 
on  certain  portions  of  the  property,  but  these  offers  were  also 
ignored,  that  the  character  of  the  property  was  such  that  it  would 
probably  have  brought  more  if  sold  in  parcels  than  en  masse,  and 
that  the  property  was  sold  for  $506,  although  its  value  was  two 
thousand  five  hundred  dollars,  justified  a  finding  by  the  court  that 
the  sale  was  unfairly  and  fraudulently  conducted  by  the  defendant 
with  intent  to  foreclose  the  plaintiff's  equity  of  redemption,  and  to 
purchase  it  for  his  own  benefit  for  less  than  the  actual  value. 

Id. — Essentials  to  Kffegtivs  Sals  bt  Mobtqaose. — To  be  effective, 
a  sale  by  a  mortgagee  must,  in  all  respects,  be  fairly  and  honestly 
conducted,  and  the  property  must  not  by  any  unfairness  be  sacrificed 
for  less  than  its  fair  market  value. 

Id. — Right  or  Mobtoaqes  to  Purchase. — Aa  a  general  rule,  the  mort- 
gagee cannot  purchase  at  his  own  sale  under  the  power  in  the 
mortgage,  in  the  absence  of  an  agreement  in  the  mortgage  or  statu- 
tory provision  to  that  effect. 

Id. — Liabilitt  of  Mobtgaoeb. — Bj  purchasing  at  his  own  sale  in  the 
absence  of  such  agreement  or  statutory  provision,  the  mortgagee 
becomes  liable  to  the  mortgagor  for  the  actual  value  of  the  property 
at  the  time  of  the  sale,  without  reference  to  the  amount  bid. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Modoc 
County.    Clarence  A.  Baker,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Jamison  &  Wylie,  for  Appellant. 

G.  S.  Baldwin,  for  Respondent. 

BURNETT,  J.— The  action  involved  the  validity  of  a  sale 
of  certain  horses  and  mules  under  chattel  mortgage  of  the 
same  given  in  connection  with  a  real  estate  mortgage  to  secure 
the  payment  of  a  promissory  note  of  four  thousand  dollars 
and  interest.  The  sale  of  said  personal  property  was  set 
aside  by  the  court  by  reason  of  irregularity  in  the  proceedings 
connected  with  said  sale  and,  also,  because  the  court  found 
that  said  sale  was  unfairly  and  fraudulently  conducted  by  the 
defendant  with  the  "intent  and  design  on  his  part  to  foreclose 
plaintiff's  equity  of  redemption  in  and  to  the  mortgaged  per- 
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Bonal  property  and  to  purchase  the  same  thereat  for  himself 
and  for  his  own  use  and  benefit  at  a  sum  far  less  than  the 
actual  value  thereof." 

The  irregularity  in  said  sale  consisted  in  the  fact  that  the 
defendant  was  a  purchaser  of  the  property  and  that  he  dis- 
regarded the  directions  of  plaintiff  as  to  the  order  in  which 
the  property  should  be  sold. 

There  can  be  no  doubt  that  the  findings  of  the  court  in 
these  particulars  are  amply  supported  by  the  evidence,  and 
that  the  said  findings  warrant  the  judgment  that  was  entered 
in  favor  of  plaintiff  for  the  recovery  of  the  sum  of  $1,941.66. 

As  to  the  sale,  the  law  provides  that  it  must  be  had 
at  ''public  auction  in  the  manner  and  upon  the  notice  of  sale 
of  personal  property  under  execution."  (Civ.  Code,  sees. 
2967,  3005.) 

Section  694  of  the  Code  of  Civil  Procedure  prescribes  the 
manner  of  sale  under  execution,  and  the  portions  of  this  sec- 
tion particularly  applicable  to  the  case  at  bar  are  as  follows : 
''Neither  the  ofiScer  holding  the  execution  nor  his  deputy  can 
become  a  purchaser  or  be  interested  in  any  purchase,  at  such 
sale.  When  the  sale  is  of  personal  property,  capable  of  man- 
ual delivery,  it  must  be  within  view  of  those  who  attend  the 
sale,  and  be  sold  in  such  parcels  as  are  likely  to  bring  the 
highest  price."  Furthermore,  "the  judgment  debtor,  if 
present  at  the  sale,  may  also  direct  the  order  in  which  the 
property,  real  or  personal,  shall  be  sold,  when  such  property 
consists  of  several  known  lots  or  parcels,  or  of  articles  which 
can  be  sold  to  advantage  separately,  and  the  sheriff  must  fol- 
low such  directions." 

Since  it  appears,  both  from  the  pleadings  and  the  evidence, 
that  the  mortgagee,  through  his  agent,  conducted  the  sale  and 
became  a  purchaser  of  the  mortgaged  property  at  such  sale 
the  position  of  appellant  was  analogous  to  the  sheriff  in  con- 
ducting an  execution  sale,  and,  hence,  the  effect  as  to  appel- 
lant of  said  sale  would  be  the  same  as  if  the  sheriff  had  bid 
at  an  execution  sale.  But,  in  the  latter  instance,  under  the 
decisions,  there  can  be  no  doubt  that  the  sale  would  be,  at 
least,  voidable,  if  not  void.  {WickUff  v.  Robinson,  18  IlL 
145 ;  Price  v,  Thompson,  84  Ky.  219,  [1  S.  W.  408] ;  Carr  v. 
Houser,  48  Ga.  417.) 

The  case  of  Wright  v.  Ross,  36  Cal.  442,  is  cited  by  appd- 
lant  in  support  of  the  position  that  the  mortgagee  may  become 
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a  purchaser  of  the  mortgaged  property.  It  is  to  be  observed, 
however,  that  this  case  related  to  a  judicial  sale  and  was  had 
before  section  3005  of  the  Civil  Code  was  amended  in  1909. 
That  decision  is  not  in  point  upon  the  proposition  before  us. 

As  to  the  manner  of  sale  the  court  found:  ''That  at  said 
sale  all  of  said  property  was  sold  en  masse ;  that  plaintiff  was 
present  at  said  sale  and  made  a  reasonable  effort  to  have  said 
property  sold  iu  parcels  to  suit  the  convenience  of  bidders 
present  at  said  sale,  and  that  his  efforts  in  that  behalf  were 
ignored  by  defendant  and  his  agent  who  conducted  said  sale; 
that  bidders  present  at  said  sale  offered  to  defendant  and  to 
his  agent  who  conducted  said  sale  to  bid  reasonable  sums  for 
certain  portions  of  said  property  less  than  the  whole,  but  that 
said  offers  were  ignored  by  defendant  and  his  agent  who  con- 
ducted the  sale,  and  that  the  character  of  said  personal  prop- 
erty is  such  that  it  would  probably  bring  more  if  sold 
in  parcels  than  if  sold  en  nuMse/' 

As  before  stated,  this  finding  is  supported  by  the  evidence. 
It  further  appears  from  the  evidence  and  the  court  found  that 
the  value  of  said  mortgaged  property  was  at  the  time  of  said 
sale  and  ever  since  has  been  of  the  amount  of  two  thousand 
five  hundred  dollars.  It  was  all  sold,  however,  for  the  sum  of 
$506.  It  was  upon  that  fact  in  connection  with  the  manner 
in  which  the  sale  was  conducted  that  the  court  based  its  de- 
cision that  this  sale  was  unfairly  and  fraudulently  conducted 
by  defendant,  which  finding  we  have  hereinbefore  sufSciently 
recited.  We  think  that  this  finding  was  justified  by  the  facts 
to  which  we  have  hereinbefore  alluded. 

As  to  the  principles  of  law  applicable  to  the  facts  of  the 
case  there  can  be  little  dispute  and  we  may  briefly  state  them. 

To  be  effective  a  sale  by  a  mortgagee  must  in  all  respects  be 
fairly  and  honestly  conducted,  and  he  has  no  right  by  any 
unfairness  to  sacrifice  the  property  for  anything  less  than  its 
fair  market  value.  The  conduct  and  fairness  of  a  sale  of 
chattels  by  a  mortgagee,  and  the  rights  acquired  under  such 
sale  will  always  be  open  to  investigation  at  the  instance  of  the 
mortgagor.  As  a  general  rule,  the  mortgagee  cannot  purchase 
at  his  own  sale  under  the  power  in  the  mortgage  in  the 
absence  of  an  agreement  in  the  mortgage  or  of  statutory  pro- 
visions to  that  effect.  His  purchase  may  invalidate  the  sale 
and  does  not  bar  the  mortgagor  of  his  equity  of  redemption. 
By  such  act,  a  mortgagee  becomes  liable  to  the  mortgagor  for 
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the  actual  value  of  the  property  at  the  time  of  the  sale  with- 
out reference  to  the  amount  bid.  His  liability,  in  such  cases, 
is  for  the  difference  between  the  market  and  the  actual  value 
of  the  property  sold,  notwithstanding  he  was  not  guilty  of 
actual  fraud. 

Where  the  mortgaged  property  consists  of  many  parcels, 
and  the  mortgagee  offers  the  whole  for  sale  in  a  lump,  instead 
of  offering  it  in  such  lots  as  would  suit  the  convenience  of 
buyers,  this  is  considered  an  unfair  manner  of  sale. 

The  foregoing  principles  of  law  applicable  to  the  situation 
are  enunciated  in  a  note  to  the  case  of  Wygal  v.  Bigelow,  16 
Am.  St.  Rep.  495,  to  which  we  may  refer  for  a  comprehensive 
discussion  of  the  whole  subject.  Many  cases  are  therein  con- 
sidered which  have  an  important  bearing  upon  the  position  of 
respondent  herein  and  are  in  harmony  with  the  decision  of  the 
trial  court. 

It  may  be  remarked  in  conclusion  that  the  court  allowed 
appellant  credit  for  the  balance  due  on  his  note,  and  gave 
plaintiff  judgment  for  the  difference  between  that  and  the 
actual  value  of  the  stock  as  shown  by  the  evidence.  We  can 
see  no  merit  in  the  claim  of  appellant,  and  we  presume  he  prob- 
ably concluded  that  there  was  no  valid  answer  to  respondent's 
contention,  as  he  has  filed  no  final  brief  in  the  case  and  did 
not  appear  for  oral  argument. 

The  judgment  is  affirmed. 

Chipman,  P.  J.,  and  Hart,  J.,  concurred. 


[dy.  No.  1545.    Third  Appellate  Distriet.— September  25,  1918.] 

BYRON  A.  BEARCB  et  al.,  Appellants,  v.  J.  ML  DAVIS. 

Respondent 

Pbomissobt  Note — Action  Aoainst  Maker — ^Denial  or  EzsoonoN — 
Conflict  of  Evidence. — In  this  action  bj  the  holder  against  the 
maker  of  a  promissory  note,  the  execution  of  which  was  denied,  there 
being  a  conflict  of  evidence,  and  there  being  substaDtial  evidence 
to  support  the  verdict  for  the  pl&lntifl,  the  reviewing  court  would 
not  interfere. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of 
Merced  County.    E.  N.  Rector,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 
James  D.  Meredith,  for  Appellant. 
F.  W.  Henderson,  for  Respondent. 

CHIPMAN,  P.  J. — ^The  transcript  on  appeal  in  this  ease 
was  filed  April  30,  1916.  The  time  for  filing  opening  brief 
by  appellants  expired  May  22, 1916,  and  on  that  day  the  time 
for  filing  appellants'  brief  was  extended  thirty  days.  No 
further  extension  of  time  was  asked  and  none  granted.  The 
cause  was  placed  upon  the  September  calendar,  1918,  and  due 
notice  thereof  given  to  the  attorneys  for  the  respective  par- 
ties. At  the  call  of  the  calendar  there  was  no  appearance  by 
either  party  and  the  cause  was  ordered  submitted  on  the 
record.  We  have  before  us  nothing  but  the  clerk's  tran- 
script, showing  the  judgment-roll  and  the  reporter's  tran- 
script of  the  proceedings  at  the  trial.  We  might,  with  pro- 
priety, afSrm  the  judgment  on  the  assumption  that  the  appeal 
has  been  abandoned.  We  have,  however,  examined  the  record. 
The  nature  of  the  action  and  the  defense  thereto  will  be  seen 
from  the  following  instruction  given  by  the  court: 

"This  is  an  action  in  which  plaintiff  seeks  to  recover  judg- 
ment against  defendant  J.  M.  Davis  upon  a  promissory  note 
alleged  to  have  been  executed  by  defendant  and  thereafter- 
wards  indorsed  by  him  and  delivered  to  B.  H.  Payne,  who 
plaintiff  claims  subsequently  sold  and  assigned  said  promis- 
sory note  to  plaintiff.  Plaintiff  alleges  that  said  promissory 
note  is  for  the  principal  sum  of  one  thousand  dollars,  together 
with  interest  on  said  sum  from  January  12,  1915,  until  paid 
at  the  rate  of  six  per  cent  per  annum.  Plaintiff  contends 
that  the  promissory  note  sued  on  herein  was  executed  on  the 
twelfth  day  of  January,  1915,  by  defendant  J.  M.  Davis,  and 
sold  and  assigned  before  the  maturity  thereof  by  B.  H.  Payne, 
defendant's  indorsee,  to  plaintiff  for  a  valuable  consideration. 
Plaintiff  alleges  that  no  part  of  the  principal  sum  nor  any  of 
the  interest  thereon  has  ever  been  paid  by  defendant. 
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"By  way  of  defense  defendant  denies  the  execution  of  the 
note  pleaded  in  plaintiff's  complaint,  denies  that  he  ever 
signed  the  same  or  that  he  ever  indorsed  it  or  delivered  it  to 
B.  H.  Payne." 

The  cause  was  tried  by  a  jury  and  defendant  had  the 
verdict,  and  judgment  followed  in  his  favor. 

Defendant  testified  to  the  circumstances  surrounding  the 
execution  and  delivery  to  Payne,  in  1914,  a  note  for  like 
amount,  but  positively  denied  the  execution  of  any  other  note 
or  of  the  note  in  suit  Payne  testified  quite  as  positively  that 
this  note  was  executed  by  defendant  and  delivered  to  him  by 
defendant  on  the  day  of  its  date.  Upon  the  question  of  execu- 
tion and  delivery  of  the  note  the  evidence  seems  in  conflict. 

The  court  instructed  the  jury  as  follows: 

"Plaintiff  alleges  that  on  the  twelfth  day  of  January,  1915, 
defendant  executed  the  note  pleaded  in  its  complaint  and  de- 
fendant denies  this.  I  instruct  you  that  the  date  of  said  in- 
strument as  alleged  is  material  and  you  must  find,  if  you  find 
in  favor  of  the  plaintiff,  that  on  the  twelfth  day  of  January, 
1915,  or  thereabouts,  defendant  executed  a  note  for  the  prin- 
cipal sum  of  one  thousand  dollars,  bearing  date  January  12, 
1915,  as  alleged  in  plaintiff's  complaint. 

**  Defendant  admits  that  on  or  about  the  twenty-fifth  day 
of  July,  1914,  he  executed  a  promissory  note  for  the  principal 
sum  of  one  thousand  dollars  bearing  date  on  said  day  and 
delivered  the  same  to  B.  H.  Payne.  I  instruct  you  that  proof 
of  or  admission  of  the  execution  by  defendant  of  the  last- 
mentioned  note  is  no  proof  of  the  execution,  if  any,  of  the  note 
sued  on  in  this  action. 

"In  order  for  plaintiff  to  recover,  among  other  things,  it 
must  be  proved  that  defendant  executed  and  delivered  the 
identical  note  pleaded  in  its  complaint;  proof  of  the  execution 
of  another  note  will  be  of  no  avail. '* 

The  issues  were  thus  very  clearly  placed  before  the  jury. 
There  was  testimony  as  to  the  circumstances  under  which 
Payne  received  the  note  given  by  defendant  in  1914  and  their 
subsequent  relations  which  we  do  not  think  it  necessary  to  set 
forth,  but  which  may  have  influenced  the  jury  in  reaching 
their  verdict.  However,  there  was  a  conflict  in  the  testimony 
upon  the  main  issue.  The  jury  accepted  the  defendant's 
testimony  as  true,  and  having  done  so  the  verdict  for  defend- 
ant necessarily  followed.    Under  the  rule,  where  there  is  sub- 
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stantial  evidence  sufficient  to  support  the  yerdict,  the  review- 
ing court  will  not  interfere. 
The  judgment  is  affirmed. 

Hart|  J.y  and  Burnett,  J.,  concurred. 


[€!▼.  No.  2510.    FInl  Appellate  Dirtriet. — September  25,  1918.] 

W.    H.    WRIGHT    et   ux.,    Respondents,    v.    YOSEMITB 
TRANSPORTATION  COMPANY,  Appellant 

NiouoENCi — ComcoM  Cabkieb  —  Duty  to  Passenoes. — A  earner  of 
persons  for  reward  must  use  the  utmost  care  and  diligence  for  their 
safe  carriage. 

Id. — ^Injury  to  Passbnoeb — Stags  Goino  Dry  Geadi  —  Bubdem  or 
PBOor.— In  an  action  against  a  common  carrier  for  damages  sus- 
tained by  a  passenger  on  defendant's  stage,  which  went  off  the 
grade,  the  burden  of  preying  itself  free  from  negligence  rested  on 
the  defendant  after  the  plaintiff  had  introduced  evidence  showing 
the  cirenmstances  surrounding  the  injury  to  the  passenger. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Mari- 
posa County.    J.  J.  Trabucco,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Myrick  &  Deering,  Jamea  Walter  Scott,  and  F.  P.  Tuttle, 
for  Appellant. 

R.  G.  Gortner  and  John  A.  Wall,  for  Respondents. 

BEASLY,  J.,  pro  tern, — This  was  an  action  in  which  the 
plaintiffs,  who  are  husband  and  wife,  obtained  a  judgment 
against  the  defendant,  Yosemite  Transportation  Company, 
for  three  thousand  five  hundred  dollars  for  injury  to  the  wife 
suffered  in  an  accident  by  which  one  of  the  defendant's  stages 
went  off  the  grade  between  Camp  Curry  and  El  Portal,  in  the 
Merced  Canyon,  in  Yosemite  Valley,  on  the  tenth  day  of  July, 
1910.  As  will  be  indicated  by  the  length  of  time  since  the 
accident,  the  case  has  a  history.  Thie  and  a  companion  case  by 
Wright  against  the  company  for  the  injuries  to  his  wife  were 
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tried  originally  before  a  jury  in  the  superior  court  of  Mariposa 
County,  Judge  Trabucco  presiding,  and  resulted  in  a  judg- 
ment in  favor  of  the  company  in  the  case  we  are  now  discuss- 
ing. The  plaintiffs  moved  for  a  new  trial  on  various  grounds, 
and  the  trial  judge  granted  the  motions,  whereupon  an  appeal 
was  taken  from  the  order,  and  the  matter  was  decided  in  the 
district  court  of  appeal  for  the  third  district  in  the  case  en- 
titled as  above,  and  reported  in  28  Cal.  App.  279,  [152  Pac 
54],  It  was  contended  on  that  appeal  by  the  Wrights  that  the 
trial  court  was  warranted  in  granting  the  new  trial  upon  the 
ground  that  from  the  evidence  the  jury  should  have  found  a 
verdict  in  their  favor.  Necessarily  this  involved  passing 
upon  the  question  of  whether  the  evidence  was  sufficient  to 
warrant  such  a  verdict ;  and  in  that  case  Mr.  Justice  Hart,  in 
an  elaborate  opinion,  held  that  the  trial  court  was  justified  in 
granting  the  new  trial  upon  that  ground,  and  therefore  sus- 
tained the  order  appealed  from.  The  case  was  returned  to 
the  superior  court  of  Mariposa  County  for  a  second  trial,  and 
was  tried  before  Judge  Trabucco  sitting  without  a  jury,  and 
the  judgment  from  which  this  appeal  is  taken  was  in  due 
course  given  by  him. 

We  have  examined  the  evidence  upon  the  second  trial  with 
care.  While  stated  in  different  language  from  that  of  the 
opinion  of  Mr.  Justice  Hart,  above  referred  to,  the  evidence  at 
the  second  trial  does  not  in  effect  differ  from  the  evidence  as 
recited  by  him,  and  we  are  not  disposed  to  quarrel  with  the 
conclusion  which  he  reached.  The  only  point  insisted  upon 
here  is  that  the  findings  of  negligence  on  the  part  of  the  stage 
company  are  not  supported  by  the  evidence.  **A  carrier  of 
persons  for  reward  must  use  the  utmost  care  and  diligence  for 
their  safe  carriage.''  (Civ.  Code,  sec.  2100.)  The  burden  of 
proving  itself  free  from  negligence  rested  upon  the  defendant 
In  this  case  after  plaintiffs  had  introduced  their  evidence 
showing  the  circumstances  surrounding  Mrs.  Wright's  injury; 
and  even  if  we  were  disposed  to  question  the  conclusion 
reached  by  the  appellate  court  for  the  third  district  on  that 
point,  we  are  still  not  convinced  that  the  defendant  estab- 
lished its  freedom  from  negligence  by  a  preponderance  of  the 
evidence. 

The  judgment  is  affirmed. 

Lennon,  P.  J.,  and  Sturtevant,  J.,  pro  tern.,  concurred. 
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A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  October  25,  1918,  and  a  petition  to 
have  the  cause  heard  in  the  supreme  court,  after  judgment 
in  the  district  court  of  appeal,  was  denied  by  tlie  supreme 
eourt  on  November  21,  1918. 


[Civ.  No.  1782.    Tliird  Appellate  District.— September  26,   1918.] 

B.  LA  PLEUB,  Respondent,  v.  M,  A.  BURNS  LUMBER 
COMPANY  (a  Corporation),  Appellant. 

Bmployeb  and  Emplotzs— ITNSArE  Machinery — Injuby  to  Foreman 
— ^Action  fob  Damages — ^Finding  Sustained  by  Evidence. — In  this 
action  bj  an  employee  against  his  employer  to  recover  damages  for 
injuries  sustained  through  the  imperfect  and  unsafe  construction 
of  certain  lumber-mill  machinery,  which  he  was  employed  to  operate 
and  oversee,  a  finding  that  the  machinery  in  question  was  imper- 
fectly and  improperly  constructed,  and  was  defective  and  unsafe, 
is  held  to  be  sustained  by  the  evidence. 

Id.— Defendant  Warned  by  Plaintiff  of  Unsafe  Condition — Pbomisb 
ro  Bepaib. — In  the  same  case  it  is  also  found  that  the  evidence 
supports  a  finding  that  the  defendant  was  warned  by  the  plaintiff 
of  the  unsafe  condition  of  the  machinery  and  promised  to  repair 
the  same,  but  failed  to  do  so. 

Id. — ^Pacts  Wabeantino  Conclusion  of  Employee's  Liability. — 
Where,  in  such  case,  the  plaintiff  was  employed  by  the  defendant 
to  oversee  and  keep  the  mill  running,  he  was  furnished  with  defec* 
tive  and  unsafe  machinery  which  he  had  no  authority  to  correct;  he 
asked  permission  to  make  necessary  changes,  which  was  denied, 
although  he  was  promised  that  these  defects  would  be  remedied; 
and  he  was  at  work  in  connection  with  said  machinery  in  discharge 
of  his  duty  when  he  received  a  serious  injury  by  reason  of  such 
defective  construction,  these  factls  warranted  the  conclusion  that 
the  defendant  was  legally  responsible  for  the  damage  suffered  by 
the  plaintiff. 

Id.— Employees'  Liability  Aot  of  1911  —  Assumption  of  Risk  and 
Gontbibutoby  Neouoenob  —  Employee's  Knowledge  of  Defects. 
Under  the  Employers'  Liability  Act  of  1911  (Stats.  1911,  p.  796), 
which,  at  the  time  of  the  accident  involved  in  this  action,  was  in 
force,  and  which  changed  the  rule  theretofore  existing  as  to  assump- 
tion of  risk  and  contributory  negligence,  the  obligation  of  the  em- 
ployer was  not  neutralized  nor  affected  in  any  manner  by  the  plaiii- 
tiff's  knowledge  of  the  defects  in  the  machinery. 
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Id. — OoNTiNinNa  in  Employment  With  Knowudoi  of  Dxncrs  in 
Machinebt  —  Notice  by  Employee  to  Employer — Employee's 
Promise  to  Remedy. — In  a  case  where  the  employee  notifies  an 
employer  of  the  defects,  in  machinery  on  which  the  employment  of 
the  former  requires  him  to  work,  and  the  employer  promises  to 
remedy  such  defects  the  employee  is  justified  in  continuing  in  the 
employment  upon  the  faith  of  the  promise,  and  the  employer  is 
deemed  to  haTe  assumed  the  risk  of  the  work,  unless  the  danger 
arising  therefrom  is  so  glaringly  obvious  that  no  prudent  man  would 
undertake  it,  even  under  the  direction  and  promise  of  the  employer. 

Id. — CoNTRiBUTOEY  NEGLIGENCE — BuRDEN  OP  Pboof. — Even  where  con- 
tributory negligence  is  pleaded  and  may  be  considered  as  a  defense, 
the  burden  of  proof  is  on  the  defendant  to  establish  it. 

lo. — ^DuTY  TO  Corbect  DEFECTS. — ^Under  the  facts  shown  and  found 
in  this  action,  it  was  not  the  duty  of  the  plaintiff  to  correct  the 
defects  in  the  machinery,  and  he  was  not  authorized  to  do  so. 

Id. — ^DuTY  OP  Foreman — ^Pebporming  Work  of  Absent  Employee. — 
It  is  a  fair  inference  from  the  testimony  of  the  plaintiff  (the  fore- 
man) "that  it  was  his  duty  to  see  that  the  mill  continued  to  operate, 
and  that  if  he  observed  the  work  being  neglected  in  any  way,  it 
was  incumpbent  upon  him  to  see  that  it  was  properly  attended  to," 
that  he  was  "in  the  discharge  of  his  duty"  at  the  time  of  the  acci- 
dent, although  he  was  then  performing  the  work  of  the  "slasher- 
man,"  who  was  absent. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Shasta 
County,  and  from  an  order  denying  a  new  trial  J.  E. 
Barber,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

John  Ralph  Wilson  and  Gillett  &  Cutler,  for  Appellant. 

Dean  &  Carter,  for  Respondent 

BURNETT,  J. — The  action  was  for  damages  caused  by  an 
injury  in  a  lumber-mill.  The  cause  was  tried  without  a  jury, 
and  the  court  found  in  favor  of  plaintiff  in  the  sum  of  three  ^ 
thousand  dollars.  The  appeal  is  from  the  judgment  and  the 
order  denying  the  motion  for  a  new  trial.  The  only  claim- 
for  a  reversal  is  that  the  evidence  is  insufficient  to  support 
certain  material  findings.  Of  them,  the  first  one  assailed  is 
as  follows: 

**That  at  the  time  aforesaid,  to  wit,  on  or  about  the  fifteenth 
day  of  November,  1913,  and  while  plaintiff  was  employed  by 
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defendant  as  aforesaid,  certain  machinery  in  said  mill  which 
the  plaintiff  was  required  to  operate  and  oversee  was  im- 
perfectly and  improperly  constructed  and  was  defective  and 
unsafe ;  said  imperfection  and  unsaf eness  was  caused  by  live 
chains  rising  above  live  rollers,  which  said  chains  and  said 
rollers  were  revolving  and  rotating  at  right  angles  with  each 
other;  that  by  reason  of  said  live  chains  rising  above  said  live 
rollers  said  machinery  was  dangerous  and  unsafe  in  this,  that 
said  chains  would  come  in  contact  with  and  catch  upon  the 
lumber  and  other  sawed  materials  which  were  rolled  out  on 
said  live  rollers,  and  said  chains  would  forcibly  throw  said 
lumber  or  other  sawed  material  off  of  said  live  rollers,  said 
rollers  being  too  short  to  properly  convey  the  timbers  which 
were  usually  rolled  out  on  same."  As  to  this  finding  it  may 
be  said  that  it  is  not  disputed  that,  on  said  date,  plaintiff  was 
employed,  as  foreman,  by  defendant,  to  operate  and  oversee 
said  machinery.  That  the  said  machinery  was  improperly 
constructed  and  that  it  was  dangerous  to  operate,  as  specified 
in  said  finding,  is  abundantly  supported  by  the  testimony. 
There  was  strong  evidence  to  the  contrary,  but  with  that,  of 
course,  we  cannot  be  concerned.  How  is  it  possible  to  main- 
tain that  the  trial  court  was  not  legally  justified  in  its  con- 
clusion as  to  the  character  of  the  said  machinery  when  we  re- 
eall  the  following  statements  of  witnesses!  The  plaintiff 
testified:  "Basing  my  opinion  upon  my  experience  as  a  mill- 
wright, I  would  say  that  machinery  as  shown  by  the  model  is 
not  properly  constructed.  The  top  of  these  chains  ought  to 
be  under  the  surface  of  these  rolls,  and  the  rolls  are  too  short 
for  the  timber  they  saw;  they  are  twenty-four  inches  long  and 
they  should  be  thirty  inches,  or  three  feet  long,  anyway.  The 
purpose  of  having  the  rolls  along  there  is  so  you  can  run  any- 
thing wide  across  it.  The  live  skids  and  chains  rise  above  the 
live  rolls  at  a  point  almost  halfway  across.  When  the  timber 
is  caught  by  the  live  chains  it  pulls  it  off  into  the  slasher-saws. 
We  had  to  have  a  man  standing  there  with  a  bar  at  the  north 
end  of  that  truss  to  keep  crowding  the  timbers  clear  over  on 
this  side,  in  order  to  get  them  through,  and  lots  of  times  they 
would  have  to  crowd  them  on  and  follow  them  clear  through 
in  order  to  get  them  over  ...  No  mill  is  properly  constructed 
that  has  the  skids  above  the  surface  of  the  rolls.  That  skid 
should  be  below  the  surface." 
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The  witness,  O.  B.  Jones,  an  experienced  millwright,  also 
testified  that  in  order  to  be  properly  constructed,  *'the  skids 
must  be  below  the  rollers  and  the  rollers  ought  to  be  longer." 

Witness  W.  E.  Lane  testified  that  the  machinery  was  de- 
fective for  the  same  reason,  and  'Hhe  rolls  that  were  put  into 
the  truss  in  said  mill  were  two  feet  long.  We  put  in  these 
rolls  at  the  order  of  Mr.  Broadwell.  They  were  furnished  to 
us.**  Furthermore,  that  the  purpose  of  these  live  chains  is 
to  "throw  the  slabs  off  the  live  rolls  into  the  edger  pits"  and 
that  the  proper  construction  of  a  skid  is  ''to  have  clearance 
from  the  rolls  so  the  timber  can  pass  over  without  catching. 
I  mean  below  the  live  rolls." 

W.  H.  Gusha  also  testified  to  the  same  effect  and  declared : 
•*In  the  operation  of  the  mill,  the  result  would  be  that  timber 
came  along  there  and  would  strike  these  things  there  like  it 
does  there  now,  that  wouldn't  go  over  the  thing.  That  would 
carry  it  over  here  into  these  saws.  Anything — don't  make 
any  difference  what  it  is  slabs,  boards,  timbers  or  anything 
else." 

We  may  quote  this  from  Charles  Noble's  testimony:  "That 
transfer  skid  is  too  high,  too  high  to  let  your  timbers  come 
down,"  and  as  to  the  rolls  he  said  they  should  be  three  feet 
long,  **so  that  the  machinery  won't  drop  off.  They  don't 
always  come  down  the  rolls  straight.  If  it  is  narrow  rolls, 
they  drop  off." 

There  is  no  controversy  as  to  the  competency  of  these  wit 
nesses,  nor  is  it  pretended  that  the  subject  is  not  a  matter  of 
expert  testimony.  If  the  foregoing  does  not  justify  the 
court's  finding  as  to  the  character  of  the  machinery,  then  we 
are  at  a  loss  to  understand  what  should  be  required. 

Nor  is  there  any  more  doubt  as  to  the  legal  support  for  this 
finding:  "That  said  defendant  was,  shortly  prior  to  the  said 
fifteenth  day  of  November,  1913,  warned  by  plaintiff  of  the 
defective  and  unsafe  condition  of  the  machinery  in  said  saw- 
mill, in  the  particulars  hereinabove,  in  paragraph  IV,  set 
forth,  and  said  defendant  had,  after  being  so  warned  by 
plaintiff,  promised  to  repair  said  machinery,  and  to  put  the 
same  in  good  repair  and  in  a  safe  condition,  but  defendant 
despite  said  warning,  and  contrary  to  said  promise,  did  fait 
and  ncoflcct  to  do  so;  that  plaintiff  had  shortly  prior  to  said 
fifteenth  day  of  November,  1913,  requested  of  defendant  per- 
mission to  repair  said  defective  machinery,  and  to  put  the 
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same  in  a  safe  condition  and  had  requested  defendant  for  per^ 
mission  to  place  and  keep  the  same  in  good  repair,  but  defend- 
ant did  at  all  times  refuse  to  permit  plaintiff  and  did  fail  to 
authorize  plaintiff  to  put  said  machinery  in  a  good  and  safe 
condition ;  that  at  no  time  was  it  the  duty  of  plaintiff,  nor  did 
plaintiff  have  the  authority  or  permission,  nor  had  he  at  any 
time  been  delegated  by  defendant  to  put  said  machinery  in 
good  repair  or  in  a  perfect  condition,  nor  did  plaintiff  at  any 
time  have  in  his  charge  or  under  his  control  the  assistance  or 
supplies  or  tools  necessary  to  enable  him  to  keep  said  machin- 
ery  in  good  repair  and  in  a  safe  and  perfect  condition  or 
working  order." 

Every  material  fact  contained  therein  is  asserted  by  the 
plaintiff  in  his  testimony.  He  testified  that  after  becoming 
fireman  he  directed  the  attention  of  Mr.  Danforth,  the  man* 
bger  of  the  company,  to  these  defects  and  asked  permission  to 
overhaul  the  machinery,  but  Mr.  Danforth  said:  "We  might 
do  it  some  time  but  we  can't  do  it  now."  As  to  the  repairs 
he  desired  to  make,  the  plaintiff  testified:  "I  was  to  build  that 
truss  over  and  I  wanted  to  get  rolls  the  same  length  that  came 
from  the  head  saw  right  straight  through.  I  wanted  to  tear 
that  slasher  table  out  and  shove  it  ahead,  so  that  when  the  slab 
pulls  through  it  won't  catch  in  the  conveyer  and  break  the 
saws;  I  wanted  twelve-inch  rolls,  so  it  would  run  above  those 
skids,  and  get  longer  skids;  the  chains  would  run  the  same 
way  only  they  would  be  under  the  surface  of  the  rolls."  As 
to  his  authority  to  make  changes,  he  testified  positively  that 
he  had  no  such  authority  ''without  receiving  orders  from  the 
managing  ofScers.  I  had  to  make  the  application  to  Mr.  Dan- 
forth; if  anything  broke  I  had  to  go  to  Mr.  Danforth  and  get 
an  order  to  get  it.  I  couldn't  do  any  repairs  excepting  keep 
the  mill  moving";  that  he  could  not  take  down  anything  and 
put  in  new  machinery  without  asking.  "The  change  I 
really  wanted  to  make  was  to  get  longer  rolls  and  bigger  rolls 
and  make  a  new  truss  that  would  hold  up  the  weight  right 
straight  through." 

It  is,  however,  contended  by  appellant  that  the  trouble  was 
with  these  slasher  chains,  that  they  performed  no  useful  func- 
tion, that  they  should  have  been  removed  by  respondent,  and, 
since  he  failed  to  do  so,  he  is  responsible  for  any  damage  re- 
sulting from  their  presence.  There  is  testimony  on  behalf  of 
appellant  supporting  this  theory,  but  it  is  flatly  contradicted 
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by  respondent's  showing.  The  plaintiff  testified:  ^' There  is  a 
man  working  all  of  the  time  here  at  the  end  of  this  truss, 
whose  duty  it  is  to  take  a  pickeroon  when  slabs  come  along,  and 
throw  them  off  the  truss  on  to  the  table.  He  moves  them  over 
80  that  they  catch  the  chains  and  as  soon  as  they  catch  the 
chains,  then  the  chains  carry  them."  It  is  a  fair  inference 
from  his  testimony  and  other  evidence  in  the  record  that  these 
chains,  if  properly  placed,  were  necessary  for  the  efficient  and 
successful  operation  of  the  machinery,  and  that,  without 
them,  the  output  of  the  mill  would  have  been  impaired.  That 
the  chains  were  useful  is  also  strongly  confirmed  by  the  cir- 
cumstance that  the  mill  was  never  operated  for  a  day  without 
them.  Even  while  Mr.  Bums  was  foreman,  during  the  sum- 
mer of  1914,  the  chains  were  left  on  the  truss  and  they  were 
not  removed  until  after  the  mill  was  closed  down.  Nor  is  the 
situation  affected  by  the  consideration  of  the  ''automatic 
bumper"  that  was  in  use  at  one  time.  There  is  evidence  that 
it  did  not  remedy  the  said  defective  construction  of  the  truss 
and  that  it  was  discontinued  before  plaintiff  took  charge  of 
the  mill  as  foreman.  As  to  this  he  testified:  ''Well,  we  had  a 
lot  of  trouble  with  it  Sometimes  we  would  use  it,  sometimes 
we  couldn't  use  it.  It  was  simply  a  spring  that  was  put  on 
there;  it  was  just  a  common  little  spring  that  came  off.  It 
would  be  broken  all  the  time,  and  it  was  almost  impossible  to 
keep  it  going  and  sometimes  it  was  in  use  and  sometimes  it 
wasn't.  It  wasn't  in  use  when  Mr.  Broadwell  left,  I  am 
pretty  sure."  It  also  appears  from  the  testimony  of  Mr. 
Broadwell  that,  when  the  bumper  was  in  use,  it  was  necessary 
to  keep  a  man  at  the  north  end  of  the  truss  to  guide  the  lum- 
ber and  timbers  away  from  the  chains  and  over  said  truss. 
We  may,  therefore,  regard  the  bumper  as  a  feature  of  no 
moment  in  the  determination  of  the  cause. 

The  other  important  points  are  involved  in  the  comddera- 
tion  of  whether  plaintiff  was  engaged  in  the  performance  of 
his  duty  at  the  time  he  claims  to  have  received  his  injury, 
whether  he  was  actually  injured,  and  if  so,  whether  it  can  be 
said  to  be  the  result  of  the  unsafe  condition  of  said  machinery. 

That  he  was  doing  work  in  the  line  of  what  was  required  of 
him  under  the  circumstances  as  detailed  by  him  is  not  dis- 
puted, and,  therefore,  we  need  not  quote  testimony  to  support 
the  proposition. 
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As  to  the  fact  of  the  injury  and  how  it  occurred,  plaintiff 
testified:  ''I  was  on  the  slasher-table  and  there  was  a  timber 
16x16  which  was  4  pieces  of  8x8  which  came  down  the  live 
rolls  and  the  chains  on  the  live  rolls  truss  pulled  it  off  and 
struck  me  in  the  back  and  crowded  me  toward  the  saw,  and  I 
swung  around  the  end,  and  I  had  to  crowd  them  back 
against  the  live  chain  and  shove  them  clear  back  on  the  live 
chains  and  let  them  go  through.  As  I  done  that  I  felt  like 
I  had  been  cut  open  in  the  groin.  I  had  a  pain  all  the  time. 
I  didn't  know  what  it  was,  until  I  went  and  saw  the  doctor. 
It  was  the  end  of  the  timber  that  struck  me  .  .  .  When  I  was 
struck  I  was  standing  some  place  halfway  between  the  truss 
and  the  saws.  The  blow  didn't  knock  me  down  because  I 
braced  myself.  I  could  not  have  walked  on  ahead  because  I 
was  too  close  to  the  saws  to  walk  ahead;  it  crowded  me."  It 
appears,  further,  that  immediately  thereafter  he  told  Mr. 
Danforth  that  he  had  been  injured,  but  the  manager  walked 
away  and  did  not  answer  him.  There  is  testimony,  also,  that 
he  told  his  wife  about  it,  but  it  seems  that  he  mentioned  it  to 
no  one  else.  He  continued  to  work  for  the  company,  to  look 
after  the  operation  of  the  mill  for  two  weeks  thereafter,  until 
it  closed  down  on  December  2d.  He  went  to  see  Dr.  Cornish 
on  December  3d  following,  and  on  the  eighth  day  of  the  month 
he  was  operated  on  for  hernia.  It  may  be  admitted  that 
plaintiff's  story  appears  somewhat  strange,  singular,  and  sus- 
picious, but  we  cannot  say  that  it  is  inherently  improbable. 
Attention  is  devoted  by  appellant  to  certain  circumstances 
that  tend  to  discredit  his  account  of  the  occurrence,  but  they 
are  not  of  sufiScient  weight,  considered  either  separately  or  in 
the  aggregate,  to  compel  the  conclusion  that  plaintiff  was 
either  mistaken  in  any  material  point  or  was  fabricating  any 
portion  of  the  story.  The  circumstances  surrounding  the 
transaction  were,  no  doubt,  carefully  considered  by  the  trial 
judge,  who  concluded  that  plaintiff  realized  and  related  what 
happened,  and  his  finding  to  that  effect  is  not  to  be  over- 
turned here.  It  would  accomplish  no  good  to  comment  upon 
his  story,  as  we  find  no  sufficient  reason  to  take  it  out  of  the 
rule  that  commits  the  determination  of  the  weight  of  the  evi- 
dence and  the  credibility  of  the  witnesses  to  the  trial  judge 
when  passing  upon  questions  of  fact.  It  may  be  said,  also, 
to  be  a  reasonable  inference  from  plaintiff's  testimony  that 
the  accident  would  not  have  occurred  had  it  not  been  for  said 
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defects  in  the  constraction  and  operation  of  said  machinery. 
The  timbers  were  thrown  off  by  reason  of  the  extension  of  the 
chains  over  the  rolls.  The  circumstance  of  the  width  of  said 
rollers  was  probably,  also,  a  factor  in  the  movement  of  said 
timbers.  It  may  be  that  if  the  man,  whose  duty  it  was  to 
stand  near  the  truss  and  guide  with  a  "pickeroon"  the 
movement  of  the  lumber,  had  been  in  his  place,  the  accident 
would  not  have  happened,  but  we  must  accept  the  statement 
of  plaintiff  that  the  former  was  not  at  his  post.  Plaintiff  was 
not  responsible  for  this  condition,  and  it  does  not  and  cannot 
weigh  in  appellant's  favor. 

We  may  then  briefly  recapitulate  the  facts  as  follows: 
Plaintiff  was  employed  as  foreman  by  defendant  to  oversee 
and  keep  the  mill  running;  he  was  fimiished  with  imperfect 
and  unsafe  machinery  which  he  had  no  authority  to  correct} 
he  asked  permission  to  make  the  necessary  changes,  but  his 
request  was  denied,  although  he  was  promised  that  the  defects 
would  be  remedied;  he  was  at  work  in  connection  with  said 
machinery  in  discharge  of  his  duty  when  he  received  a  serious 
injury  by  reason  of  said  defective  construction. 

That  these  facts  warranted  the  conclusion  that  defendant 
was  legally  responsible  for  the  damage  suffered  by  plaintiff 
cannot  be  disputed.  The  duty  of  the  employer  to  provide  for 
the  employee  a  safe  place  and  safe  machinery  for  his  work  is, 
of  course,  well  settled.  This  obligation  was  not  neutralized 
nor  affected  in  any  manner  by  the  knowledge  of  the  defects 
on  the  part  of  respondent  At  the  time  of  the  accident,  the 
•* Employers'  Liability  Act  of  the  state  of  California"  of  1911 
was  in  force.  (Stats.  1911,  p.  796.)  That  statute  changed 
the  rule  theretofore  existing  as  to  assumption  of  risk  and  to 
contributory  negligence.  Moreover,  in  a  case  where  the  em- 
ployee notifies  an  employer  of  the  defects  and  the  latter  prom- 
ises to  remedy  them,  the  former  is  justified  in  continuing  in  the 
employment  upon  the  faith  of  the  promise;  and  the  employer 
is  deemed  to  have  assumed  the  risk  of  the  work,  unless  the 
danger  arising  therefrom  is  so  glaringly  obvious  that  no 
prudent  man  would  undertake  it  even  under  the  direction  and 
promise  of  the  employer.  (Anderson  v.  Seropian,  147  Cal. 
201,  [81  Pac.  521].)  It  cannot  be  said  that  such  obvious 
danger  existed  in  this  case.  The  court  below  was  justified  in 
concluding  that  by  reason  of  the  said  defects  the  danger  of 
the  work  was  augmented,  but  it  would  be  unreasonable  to  hold 
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that  it  was  thereby  rendered  so  perilous  as  to  terrify  and 
repel  the  man  of  average  caution. 

In  reference  to  ** contributory  negligence,"  it  may  be  said 
that  it  was  not  pleaded,  but,  if  we  may  consider  it,  the  burden 
of  proof  was  upon  the  defendant  to  establish  it,  and  there  is 
sufScient  ground  for  holding  that  plaintiff  was  not  so  charge- 
able. 

It  is,  however,  strongly  urged  by  appellant  that  it  was  the 
duty  of  respondent  to  correct  the  defects,  that  he  was  charged 
with  full  responsibility  to  keep  the  machinery  in  repair,  that 
he  was  authorized  to  do  whatever  was  necessary  for  the  suc- 
cessful operation  of  the  mill,  and  that  the  case  is  one  for  the 
application  of  the  doctrine  enunciated  in  Duffy  v.  Hobbs, 
Wall  &  Co,,  166  Cal.  210,  [L.  R.  A.  1916P,  806,  135  Pac. 
1093].  Therein  it  is  said:  ''Here  it  was  the  duty  of  Duffy  to 
take  care  that  the  railing  and  posts  alongside  the  conveyer 
were  kept  in  good  order  and  repair.  He  had  undertaken  to 
perform  that  obligation  for  and  on  behalf  of  the  defendant, 
who  relied  on  him  to  see  that  it  was  duly  performed.  The 
negligence,  if  any,  which  caused  the  injury  was  the  failure  to 
examine  the  post  to  ascertain  if  it  was  decayed  or  had  other- 
wise become  incapable  of  holding  nails  securely  and  the  failure 
to  replace  it  with  a  new  one,  a  tiling  which  Duffy  himself  was 
under  obligation  to  do.  The  neglect  was  his  own.  It  would 
be  unjust  to  hold  his  employer  liable  for  the  consequences  of 
his  own  want  of  care  and  circumspection." 

But  it  is  only  necessary  to  notice  two  vital  circumstances 
that  distinguish  this  ease  from  that.  Herein,  the  defect  was 
not  hidden  or  concealed.  It  was  obvious  and  well  known. 
Again,  the  court  found  upon  sufficient  evidence,  as  we  have 
already  seen,  that  it  was  not  the  duty  of  plaintiff  to  correct 
the  defect  and  he  was  not  authorized  to  do  so.  Manifestly, 
he  could  not  be  chargeable  with  negrligence  for  his  failure  to 
do  something  not  within  his  authority  and  which  it  was  the 
duty  of  defendant  to  perform. 

Of  course,  we  have  considered  the  case  upon  the  theory  sup- 
ported by  the  evidence  in  favor  of  plaintiff.  The  mistake 
made  by  appellant,  one  to  which  appellate  courts  often  have 
occasion  to  advert,  is  in  assuming  as  true  the  testimony  favor- 
able to  its  contention  and  ignoring  the  evidence  upon  which 
the  findings  are  based.  It  is  true  that  certain  statements 
made  by  respondent,  if  considered  alone,  lend  some  support 
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to  appellant  %  contention,  but  the  whole  of  his  testimony, 
when  fairly  regarded,  is  consistent  only  with  the  position  that 
it  was  not  the  duty  of  respondent  nor  was  he  authorized  to 
correct  said  defect. 

Some  other  matters  of  minor  importance  are  discussed  by 
counsel,  but  it  would  not  be  profitable  to  notice  them  further. 

The  judgment  and  order  are  affirmed. 

Chipman,  P.  J.,  and  Hart,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  October  26, 1918,  and  the  following 
opinion  then  rendered  thereon: 

THE  COUBT.— The  able  counsel  for  appellant  in  their 
petition  for  rehearing  lay  particular  stress  upon  the  point 
that  the  plaintiff  was  not  in  the  discharge  of  his  duty  at  the 
time  of  the  alleged  accident,  but  was  performing  the  work  of 
the  slasher-man,  who  was  absent.  Hence,  the  contention  is 
made  that  the  doctrine  of  the  Duffy  case  applies  to  the  facts 
herein.  The  proposition  was  not  elaborately  treated  in  the 
opinion,  but  it  was  considered  by  the  court,  and  it  was  deemed 
sufficient  to  make  the  general  statement,  based  upon  the  testi- 
mony of  plaintiff,  that  he  was  at  work  ''in  discharge  of  his 
duty."  It  was  a  fair  inference,  indeed,  from  his  testimony 
that  it  was  his  duty  to  see  that  the  mill  continued  to  operate 
and  that,  if  he  observed  the  work  being  neglected  in  any  way, 
it  was  incumbent  upon  him  to  see  that  it  was  properly 
attended  to.  He  was  not  required  to  stop  the  mill  and  go  in 
search  of  the  slasher-man,  but  he  was  authorized  to  take  his 
place  during  his  absence.  In  determining  the  matter  we 
must,  of  course,  regard  the  rule  that  leaves  the  credibility  of 
the  witnesses  to  the  jury  or  the  trial  court. 

This  case  has  received  our  very  careful  consideration,  and 
while  we  are  not  insensible  to  the  force  of  appellant's  argu- 
ment, we  are  constrained  to  hold  that  there  was  a  sufficient 
showing  within  the  established  controlling  principles  of  law  to 
warrant  a  finding  upon  the  merits  in  favor  of  plaintiff.  The 
petition  for  rehearing  is  denied. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  November  25, 1918, 
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[GiT.  No.  2456.    First  Appellate  District.— September  26,  1918.] 

J.    A.    WALDTEUFEL,    AppeUant,    t.    C.    H.    JONES, 

Bespandent. 

Bbokeb — AoTioN  ro&  Commission — Pbocubiko  Agbbement  vob  Lbasb — 
Finding. — In  this  action  to  recover  a  broker's  commission,  the  find- 
ing negativing  the  plaintiff's  allegation  that  the  defendant  employed 
the  plaintiff  "to  acquire  for  and  on  behalf  of  said  defendant  an 
option  to  purchase  said  property  and  to  lease  the  same,**  is  sus- 
tained bj  the  record. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Mendocino  County.    J.  Q.  White,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

W.  D.  L.  Held,  for  Appellant 

Robert  Duncan,  for  Respondent 

STURTEVANT,  J.,  pro  iem.— This  is  an  action  to  recover 
broker's  commissions  for  obtaining  interests  in  certain  real 
estate.  The  defendant  had  judgment  in  the  trial  court,  the 
plaintiff  has  appealed,  and  has  brought  up  the  record  under 
section  953a  of  the  Code  of  Civil  Procedure.  In  his  complaint 
the  plaintiff  alleged  that  the  defendant  employed  him  "to 
acquire  for  and  on  behalf  of  said  defendant,  an  option  to  pur* 
chase  said  property  and  to  lease  the  same."  The  trial  court 
made  a  negative  finding  on  the  above  allegation.  The  appel- 
lant claims  such  finding  is  not  supported  by  the  evidence. 

The  allegation  is  not  clear,  but  the  plaintiff  tried  the  case 
on  the  theory  that  the  allegation  of  his  complaint  was  to  the 
effect  that  he  was  employed  to  obtain  an  agreement  for  a  lease 
containing  an  option  to  purchase.  Taking  plaintiff's  theory 
sfl  to  the  meaning  of  his  pleading,  we  think  the  finding  com- 
plained of  is  sustained  by  the  record.  It  is  an  admitted  fact 
that  at  San  Francisco,  in  the  absence  of  the  plaintiff,  the  de- 
fendant leased  from  J.  A.  Ridemeyer  the  property  known  as 
Vichy  Springs;  that  the  lease  commenced  June  1,  1914,  and 
was  to  expire  March  1,  1917 ;  the  rental  was  fixed  at  two  thou- 
sand five  hundred  dollars  per  year,  payable  June  1,  1914, 
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March  1, 1915,  and  March  1, 1916 ;  the  property  leased  was  de- 
tscribed  (partly  by  government  subdivisions  and  partly  by 
metes  and  bounds)  as  "containing  in  the  neighborhood  of 
nine  hundred  acres,"  also  the  equipment  of  the  hotel,  consist- 
ing of  kitchen  range,  kitchen  and  dining-room  and  bedroom 
furniture,  and  linen;  the  lease  contained  an  option  to  pur- 
chase for  the  sum  of  fifty-five  thousand  dollars  the  above- 
mentioned  real  and  personal  property,  or  to  purchase  for 
seventy  thousand  dollars  that  property  and  adjacent  lands, 
one  thousand  four  hundred  acres  in  all.  The  plaintiff  did 
not  produce  any  evidence  that  he  ever  obtained  an  agreement 
for  a  contract  containing  such  terms.  The  lessor,  J.  A.  Ride- 
meyer,  testified  positively  that  he  never  gave  to  the  plaintiff 
any  agreement  for  any  lease.  The  record  shows  a  conflict  in 
the  evidence  on  the  quoted  finding,  if  not  a  failure  of  proof. 
The  judgment  should  be  afi&rmed,  and  it  is  so  ordered. 

Lennon,  P.  J.,  and  Beasly,  J.,  pro  tern.,  concurred. 


[GiT.  No.  2530.    Finrtf  Appellate  Di8trict.^Septemb6r  27,  1916.1 

MARY  V.  COWARD,  Plaintiff  and  Respondent,  v.  AGNES 
DE  CRAY,  as  Executrix,  etc.,  et  al..  Defendants  and  Ap- 
pellants; CATHERINE  L.  CODY  et  al..  Defendants  and 
Respondents. 

GiPT — Indoesembnt  of  Stock  Cektitioates — ^Delivert  to  Third  Per- 
son FOR  DoNEB— Instructions  to  Deliver  After  Death  of  Donor. 
Where  the  owner  of  bank  stoek  indorsed  the  eertificates  and  delivered 
them  to  her  attorney  with  directions  to  deliver  them  at  her  death  to 
the  indorsee,  the  delivery  to  the  attorney  vested  a  present  title  in 
such  indoreee,  subject  to  a  life  estate  in  the  donor. 

L).— Betaking  bt  Donor  Ineffkciivjb. — ^Where  the  donor  in  such  case 
obtained  possession  of  the  certificates  several  weeks  later  for  the 
asserted  purpose  of  surrendering  them  and  obtaining  new  certificates 
therefor,  the  gift  was  not  aifected,  since  no  subsequent  act  of  the 
donor  could  detraet  from  the  title  which  had  already  vested  in  the 
grantee. 

Id. — Evidence — Dxlivert  and  Becording  of  Other  Instruments  Exe- 
cuted BY  Donor. — It  wa*  not  error  to  admit  testimony  to  the  effect 
that  the  depositaiy  of  the  ttoek  certificates  had,  after  the  death 
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of  the  donor,  delivered  and  recorded  two  deedB,  which  were  deIiT« 
ered  to  him  bj  the  donor  at  the  same  time  as  the  stock  certificates^ 
and  as  a  part  of  the  same  transaction,  since  evidence  of  subsequent 
acts  of  the  depositary  under  such  circumstances  was  admissible  as 
throwing  light  on  the  intent  with  which  the  original  delivery  was 
made. 

APPEAL  from  a  jndgment  of  the  Superior  Court  of  Santa 
Cruz  County.    Benj.  E.  Knight,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  courL 

Charles  B.  Younger,  for  Appellant 

Wyckoff  &  Gardner,  for  Respondents. 

LENNON,  P.  J. — Catherine  A.  Wilkins  owned  certain  bank 
stock,  evidenced  by  two  certificates,  and  also  owned  two  ictniXs 
of  land.  On  the  evening  of  November  4,  1905,  Mrs.  Wilkins, 
who  was  suffering  from  a  dislocated  shoulder  at  the  time,  sent 
for  her  attorney,  one  Maher,  indorsed  the  bank  stock  to  the 
plaintiff,  her  niece,  and  made  two  deeds  of  the  land,  one  tract 
to  Agnes  De  Cray,  also  her  niece,  and  the  other  tract  to  Frank 
De  Cray,  the  husband  of  Agnes.  She  delivered  the  certifi- 
cates of  stock  and  the  deeds  to  her  attorney  for  the  indoi'see 
and  grantees  respectively,  and  directed  him  to  hold  them  until 
her  death,  and  then  to  give  them  to  said  indorsee  and  gran- 
tees. About  six  weeks  later  Mrs.  Wilkins  obtained  possession 
of  the  stock  certificates  from  Maher  for  the  purpose  of  sur- 
rendering the  certificates  and  obtaining  new  ones,  the  change 
being  necessary,  she  claimed,  because  the  bank  intended  to 
change  from  a  state  to  a  national  bank,  and  she  further  stated 
that  when  the  change  was  made  she  would  replace  the  certifi- 
cates with  Maher.  She  did  not  do  so,  but  kept  them  until  her 
death.  No  question  was  made,  either  in  the  lower  court  or  on 
this  appeal,  but  that  the  stock,  now  the  subject  of  this  litiga- 
tion, is  the  same  stock  indorsed  to  plaintiff  on  November  4, 
1905,  although  reissued  and  represented  by  different  certifi- 
cates. Mrs.  Wilkins  died  testate.  By  her  will  she  assumed 
to  give  plaintiff  but  a  small  part  of  the  stock  in  question,  and 
she  further  attempted  to  give  plaintiff  an  interest  in  the  tract 
of  land  which  had  been  the  subject  of  the  deed  to  Agnes  De 
Cray.    The  deeds  to  the  land  were  delivered  by  Maher  to  Mrs. 
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De  Cray  and  her  husband  after  Mrs.  Wilkins'  death,  but  he 
was  unable  to  deliver  the  certificates  of  stock  because  of  Mis. 
!Wilkins'  retention  of  them. 

The  lower  court  found  in  effect  that  by  the  indorsement  and 
delivery  by  Mrs.  Wilkins  of  the  stock  certificates,  title  to  the 
stock  vested  in  plaintiff;  and  the  question  upon  appeal  is 
whether  there  is  sufficient  evidence  to  support  that  finding. 

It  is  contended  that  the  delivery  of  the  certificates  on 
November  4, 1905,  was  a  gift  causa  mortis,  and  that  therefore 
it  could  be  and  was  afterward  revoked.  While  there  is  some 
evidence  that  Mrs.  Wilkins  thought  that  she  was  seriously  ill, 
there  is  other  evidence  which  strongly  points  to  the  conclusion 
ii^at  she  was  not  acting  in  fear  or  contemplation  of  speedy  or 
immediate  death.  Her  ailment,  a  dislocated  shoulder,  was  not 
such  as  would  reasonably  cause  expectation  of  death,  and,  in 
fact,  she  soon  recovered  from  it.  Although  a  Catholic,  she 
did  not  have  a  priest  called.  She  was  not  confined  to  her  bed, 
but  sat  up  throughout  the  transaction  with  her  attorney.  She 
did  not  tell  the  attorney  anything  about  being  in  fear  of 
death.  Her  only  remark  to  him  about  the  condition  of  her 
health  was  to  the  effect  that  she  was  suffering  considerably 
with  her  shoulder  and  that  she  could  not  use  her  hand  to 
write. 

Moreover,  the  evidence  shows  that  Mrs.  Wilkins  intended  to 
make,  and  did  make,  an  absolute  gift  inter  vivos  of  the  stock. 
She  told  her  attorney  that  she  wanted  to  give  the  stock  to 
Mary,  her  niece,  that  she  wanted  her  to  have  it  at  the  time  of 
her  death,  and  that  she  wanted  the  delivery  made  so  there 
would  be  no  administration.  Maher,  the  attorney,  testified 
that  he  advised  her  that  she  could  not  avoid  an  administration 
of  her  estate  unless  she  made  an  absolute  delivery  of  the  in- 
dorsed stock  certificates  during  her  lifetime,  such  delivery  to 
be  either  to  Mary  direct,  or  to  Maher  for  her,  with  the  under- 
standing that  the  delivery  must  be  beyond  recall.  She  there- 
upon proceeded  with  the  transaction  and  made  the  delivery  to 
Maher  for  Mary,  and  directed  him  to  give  the  certificates  to 
Mary  at  the  time  of  her  (Mrs.  Wilkins*)  death.  The  effect  of 
such  a  delivery  is  to  vest  a  present  title  in  the  grantee  subject 
to  a  life  interest  in  the  grantor  {Bury  v.  Young,  98  Cal.  446, 
[35  Am.  St.  Rep.  186,  33  Pac.  338] ;  Bviz  v.  Dow,  113  Cal. 
490,  [45  Pac.  867]),  and  no  subsequent  act  of  the  grantor, 
such  as  a  retaking  of  the  certificates,  can  detract  from  the 
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title  which  has  already  vested  in  the  grantee.  (Ruiz  v.  Dow, 
supra;  Estate  of  Cornelius,  151  Cal.  550,  [91  Pac.  329] ;  King 
V.  Fragley,  19  Cal.  App.  735,  [127  Pac.  813].) 

It  was  not  error  to  admit  in  evidence  testimony  to  the  effect 
that  the  depositary,  after  the  death  of  Mrs.  Wilkins,  delivered 
and  recorded  the  two  deeds.  The  deeds  were  delivered  by 
Mrs.  Wilkins  at  the  same  time  as,  and  as  a  part  of  the  same 
transaction  with,  the  delivery  of  the  stock  certificates.  Evi- 
dence of  subsequent  acts  of  the  depositary  under  such  circum- 
stances is  admissible  as  throwing  light  on  the  intent  with 
which  the  original  delivery  was  made.  (1  Devlin  on  Deeds, 
3d  ed.,  sec.  280a.)  Moreover,  it  appears  that  no  objection  was 
made  upon  the  trial  to  the  admission  of  the  evidence  in 
question. 

Judgment  affirmed* 

Beasly,  J.,  pro  tern.,  and  Sturtevant,  J.,  pro  iem,,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  November  25,  1918. 


[OIt.  No.  2457.    First  Appellate  Distriet.— ^September  28,  1918.] 

PACIFIC  TELEPHONE  AND  TELEGRAPH  COMPANY 
(a  Corporation),  Respondent,  v.  STANDARD  AMERI- 
CAN DREDGING  COMPANY  (a  Corporation),  et  al., 
Appellants. 

Tklegraphs  and  Telephones — Injttbt  to  Transbat  Gable — Negli- 
gence—Principal  AND  Agent — Joint  Liabilitt. — ^In  an  action  hj 
a  telegraph  and  telephone  eompanj  against  two  defendants  to 
reeoyer  damages  for  the  destmetion  of  its  cable,  laid  in  San 
Francisco  Baj,  where  it  appeared  that  the  plaintiff  had  marked  bj 
monnments  and  given  notice  of  the  location  of  the  cable  in  com- 
pliance with  sections  536-540  of  the  Civil  Code,  and  that  the  cable 
had  been  destroyed  bj  the  want  of  care  of  one  of  the  defendants, 
which  had  been  employed  by  its  codefendant  to  drive  certain  piles, 
a  judgment  against  both  defendants  should  be  affirmed,  the  em- 
ploying defendant  being  responsible  as  principal  for  the  act  of  its 
agent  under  section  2338  of  the  Civil  Code,  even  though  the  aet  was 
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wrongful  in  its  nature,  and  the  defendant  that  negligentlj  drere 
fhe  piles  being  also  liable  under  section  2343  of  the  Civil  Code, 
because  the  act  complained  of  was  wrongful  in  Its  nature. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    Daniel  C.  Deaay,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Ira  S.  Lillick,  James  S.  Spillman,  C.  Irving  Wright,  F.  B. 
Boland,  John  Douglas  Short,  A.  A.  Moore,  and  Stanley  Moore, 
for  Appellants. 

Pillsbury,  Madison  &  Sutro,  for  Respondent. 

STURTBVANT,  J.,  pro  tern.— The  plaintiff  sued  the  de- 
fendants for  damages  caused  by  injury  to  its  cable.  The  case 
was  tried  by  the  trial  court  without  a  jury,  a  jury  having  been 
expressly  waived.  The  plaintiff  had  judgment,  both  defend- 
ants appealed,  and  have  brought  up  the  judgment-roll  and  a 
bill  of  exceptions.  Each  defendant  claims  that  the  responsi- 
bility for  the  wrong  complained  of  rests  on  the  other  defend- 
ant. The  trial  court  made  findings  which  included,  among 
others,  findings  to  the  effect  that  at  the  time  of  the  injury 
complained  of,  the  plaintiff  was  the  owner  of  a  certain  tele- 
graph and  telephone  cable  resting  on  the  bottom  of  San  Fran- 
cisco Bay,  parallel  with  and  along  the  north  side  of  Long 
Wharf;  that  it  had  complied  with  the  provisions  of  sections 
536-540  of  the  Civil  Code  as  to  marking  by  monuments  and 
giving  notice  of  the  loctLS  of  said  cable;  that  the  defendants 
at  all  times  had  knowledge  and  notice  of  the  locus  of  said 
cable ;  that  on  July  14,  1912,  the  defendants  negligently  fail- 
ing to  take  any  precautions  or  take  proper  or  any  care  to 
avoid  striking  or  dama^ng  said  cable,  drove  certain  piles 
upon  said  cable  and  thereby  crushed,  severed,  and  damaged 
the  cable.  From  the  bill  of  exceptions  it  is  dear  that  on  July 
14,  1912,  one  of  the  defendants,  the  Dredging  Company,  was 
constructing  a  platform  adjacent  to  Long  Wharf;  that  it  em- 
ployed the  Southern  Pacific  Company  to  furnish  its  servants 
and  appliances  to  drive  the  piles  at  the  time  and  spot  desig- 
nated by  the  authorized  agent  of  the  Dredging  Company ;  that 
it  further  appears  that  the  act  complained  of  was  done  pur- 
suant to  sudi  engagement  by  the  servants  and  agents  of  the 
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respective  defendants  at  the  times  and  at  the  spots  so 
designated. 

Under  the  facts  found  by  the  court  and  the  uncontradicted 
testimony  which  we  have  cited,  the  act  complained  of  was 
wrongful  in  its  nature. 

The  defendant,  the  Southern  Pacific  Company,  was  acting 
within  the  scope  of  its  authority  in  doing  what  it  did,  and  for 
its  acts  its  principal  is  responsible,  even  though  such  act  is 
wrongful.  (Civ.  Code,  sec.  2338;  Shearman  &  Redfield  on 
Negligence,  sees.  150-175 ;  Stewart  v.  Calif omia  Imp.  Co.,  131 
Cal.  125,  [52  L.  R.  A.  205,  63  Pac.  177] ;  Trabing  v.  Cdu 
fornia  Nav.  Co.,  121  Cal.  137,  [53  Pac.  644] ;  Philadelphia  By. 
Co.  V.  Mitchell,  107  Md.  600,  [17  L.  R.  A.  (N.  S.)  974,  69  Atl. 
422] ;  CastrovUle  etc.  Co.  v.  Col,  6  Cal.  App.  533,  537,  [92 
Pac.  648].) 

As  the  act  complained  of  was  wrongful  in  its  nature,  the 
agent,  the  Southern  Pacific  Company,  was  also  liable  to  this 
plaintiff.  (Civ.  Code,  sec.  2343,  subd.  3;  Stewart  v.  Cali- 
fornia Imp.  Co.,  supra;  Shearman  &  Redfield  on  Negligence, 
sec.  175;  Hodgson  v.  St.  Pond  Plow  Co.,  78  Minn.  172,  [80 
N.  W.  956,  50  L.  R.  A.  644,  and  note].) 

It  follows  that  the  judgment  should  be  afi^med  as  against 
each  defendant,  and  it  is  so  ordered. 

Lennon,  P.  J.,  and  Beasly,  J.,  pro  tern.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  October  28,  1918,  and  a  petition  to 
have  the  cause  heard  in  the  supreme  court,  after  judgment  in 
the  district  court  of  appeal,  was  denied  by  the  supreme  court 
on  November  25,  1918. 
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[C3t.  No.  1871.    Third  Appellate  Di8trict.~September  30,  1918.] 

ELIZA    HOWARD,   Respondent,   y,   L.    R    STEPHENS, 

Appellant. 

Pabol  Gift  or  IiA.nd — Qxhetino  Titli— FiNDiNa  Sustained. — ^In  tlds 
action  to  quiet  title  to  a  traet  of  land,  alleged  to  have  been 
the  subject  of  a  parol  gift  by  the  former  owner  to  the  pIainti£F, 
and  to  cancel  a  deed  executed  bj  the  plaintiffs'  donor  to  the  de- 
fendant subsequent  to  the  gift  to  the  plaintiff,  the  evidence  is  ex- 
amined and  held  to  be  sufficient  to  sustain  findings  of  the  truth  of 
the  allegations  of  the  complaint. 

Id. — Claim  Madb  Aiteb  Death  of  Donob — £7videncb--<7leab  and  Con- 
vincing Proof — Question  fob  Tbial  COubt — Apfeat.. — Where  gifts 
are  first  asserted  after  the  death  of  the  donor,  they  must  be  estab- 
lished by  clear  and  convincing  proof,  and  whether  the  evidence  in  a 
given  case  is  clear  and  convincing  is  a  question  in  the  first  instance 
for  the  trial  court,  and  its  conclusion  is  not  to  be  disturbed  unless  the 
reviewing  court  can  saj,  after  an  examination  of  the  entire  record, 
and  all  the  circumstances  surrounding  the  transaction,  that  such  con- 
clusion is  dearlj  unwarranted  bj  the  evidence;  if  there  is  substantial 
evidence  to  support  the  conclusion  reached  below,  the  finding  is  not 
open  to  review  on  appeal 

Id. — ^Value  of  Impbovements. — In  this  case  it  Is  also  held  that  the 
proof  of  the  improvements  made  bj  the  plaintiff  was  sufficient  to 
bring  the  case  within  the  rule  that  where  the  donee  has  accepted 
the  promise,  entered  into  possession  of  the  land,  made  improve- 
mentlBi  on  the  faith  of  the  promise,  and  thus  changed  his  condition, 
the  donor  will  be  required  to  make  good  his  gift;  provided  the  ex- 
penditures were  made  upon  the  faith  of  the  promise  and  were  in 
the  nature  of  lasting  benefits  and  improvement  to  the  land  over 
and  above  the  value  of  the  use  of  the  property  to  the  plaintiff. 

Id. — Statute  of  Frauds — Pabt  Perfobmance  of  Oral  Contract. — ^The 
doctrine  that  verbal  contracts  for  the  sale  of  land,  if  part  per- 
formed by  the  party  seeking  the  remedy,  may  be  specifically  en- 
forced is  an  elementary  principle  in  equity  jurisprudence,  and  of 
general  application  throughout  the  American  states. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Tolo 
County.    W.  A.  Anderson,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court* 

Elmer  W.  Armfield   and  Arthur  B.  Eddy,  for  Appellant 

Arthur  C.  Huston,  for  Respondent 
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CHIPMAN,  P.  J.— The  action  is  to  quiet  plaintiff 's  title  to 
a  certain  forty-acre  tract  of  land  situated  in  Yolo  County,  to 
wit,  the  northeast  quarter  of  the  southeast  quarter,  section  20, 
township  10  north,  range  2  east,  M.  D.  B.  &  M.,  and  to  have 
canceled  a  certain  deed  to  the  same  land  under  which  defend- 
ant claims  title.  The  cause  was  tried  by  the  court  and  plain- 
tiff had  findings  and  judgment  in  her  favor.  Defendant 
appeals  from  the  judgment  under  the  alternative  method. 

It  is  alleged  in  the  complaint  that,  on  February  22,  1875, 
Bhoda  S.  Bonynge  was  the  owner  of  said  land  and  that  on 
said  day  she  ''made  a  parol  gift  of  the  said  tract  of  land  to 
the  said  plaintiff  herein,  and  stated  to  the  said  plaintiff  that 
the  said  land  should  then  and  there  be  her  property,  and  that 
she  should  immediately  occupy  the  same ;  that  acting  upon  the 
said  gift,  as  aforesaid,  the  said  plaintiff  immediately  took  pos- 
session of  the  said  tract  of  land,  and  ever  since  said  date  has 
been  and  now  is  in  the  exclusive  possession  thereof;  that  the 
said  plaintiff  so  entered  into  and  has  ever  since  remained  in 
the  possession  of  the  said  premises  with  the  knowledge,  con- 
sent, and  concurrence  of  the  said  Bonynge,  and  has  made  last- 
ing and  valuable  improvements  thereon,  and  paid  the  state 
and  county  taxes  thereon.  That  during  all  of  said  times 
herein  referred  to  said  plaintiff  has  been  in  the  open, 
notorious,  and  exclusive  possession  of  the  said  land;  that 
while  said  plaintiff  was  in  such  possession,  to  wit,  on  the 
seventh  day  of  March,  1914,  the  said  Rhoda  S.  Bonynge  con- 
veyed the  same  to  the  defendant,  L.  H.  Stephens;  that  the 
said  Stephens  knew  that  said  plaintiff  was  in  possession  of  the 
said  premises  at  the  time  of  said  conveyance,  and  also  knew 
that  the  said  plaintiff  had  been  in  the  possession  thereof  for 
many  years  previous  to  such  conveyance  to  him;  that  said 
Stephens  accepted  said  conveyance  with  full  notice  of  all  the 
legal  and  equitable  rights  of  the  said  plaintiff  in  and  to  said 
premises  and  in  subordination  to  those  rights ;  that  said  deed 
to  said  Stephens  was  made  without  any  consideration." 

As  a  second  cause  of  action  plaintiff  claims  ownership  by 
adverse  possession. 

A  general  and  special  demurrer  was  overruled  and  defend- 
ant answered,  specifically  denying  the  averments  of  the  com- 
plaint as  to  plaintiff's  alleged  ownership  and  means  of  acquir- 
ing the  same. 
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It  is  alleged  in  the  answer  as  follows:  "That  said  Rhoda  S. 
Bonynge  never  at  any  time  gave  to  said  plaintiff  the  title  to 
said  property  or  any  interest  therein,  and  never  at  any  time 
promised  to  give  to  said  plaintiff  the  said  title  to  said  prop- 
erty or  the  title  to  any  interest  therein ;  and  that  the  right  of 
said  plaintiff  in  said  premises  was  a  mere  tenancy  at  will  and 
disposition  thereof  was  at  all  times  subject  to  the  right  of  said 
Rhoda  S.  Bonynge  to  terminate  the  same;  that  said  convey- 
ance was  made  to  this  defendant  for  the  purposes  expressed  by 
said  Rhoda  S.  Bonynge  at  the  time  said  conveyance  was  made, 
to  wit,  that  the  legal  title  to  said  premises  should  be  conveyed 
to  this  defendant,  that  this  defendant  should  permit  the  plain- 
tiff in  this  action  to  retain  the  possession  thereof  or  the  right 
to  the  use  of  the  rents,  issues,  incomes,  and  profits  thereof  for 
and  during  the  term  of  her  natural  life,  and  that  upon  her 
death  this  defendant  should  sell  the  said  premises  and  dispose 
of  the  proceeds  thereof  by  distribution  to  certain  persons 
named  by  the  said  Rhoda  S.  Bonynge  at  the  time  the  convey* 
ance  was  so  made  to  this  defendant  as  aforesaid." 

The  court  made  the  following  findings  of  fact: 

''1.  That  all  of  the  allegations  of  the  said  complaint  are 
true. 

'^2.  That  all  of  the  allegations  of  the  first  cause  of  action  of 
said  complaint  are  true. 

''3.  That  all  of  the  allegations  of  the  second  cause  of  action 
of  the  said  complaint  are  true. 

''4.  It  is  not  true  that  during  all  of  the  time  mentioned  in 
the  plaintiff's  complaint  said  Rhoda  S.  Bonynge  did  permit 
said  plaintiff  to  occupy  said  premises  and  to  collect,  retain, 
and  keep  the  rents,  issues,  and  profits  thereof  for  the  support 
and  maintenance  of  the  plaintiff.  It  is  not  true  that  said 
Rhoda  S.  Bonynge  never,  at  any  time,  gave  to  said  plaintiff 
the  title  to  said  property  or  any  interest  therein.  It  is  not 
true  that  the  said  Rhoda  S.  Bonynge  never,  at  any  time, 
promised  to  give  to  said  plaintiff  the  said  title  to  said  prop- 
erty or  the  title  to  any  interest  therein.  It  is  not  true  that 
the  right  of  plaintiff  in  said  premises  was  or  is  a  mere  ten- 
ancy at  will;  it  is  not  true  that  the  control  and  disposition 
thereof  was  at  all  times,  or  at  any  time,  subject  to  the  right  o£ 
the  said  Rhoda  S.  Bonynge  to  terminate  the  same.  It  is  true 
that,  at  the  time  of  the  conveyance  from  Rhoda  S.  Bonynge  to 
the  def  endanti  she  stated  to  him  that  the  purpose  of  said  eon* 
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veyance  was  to  convey  the  legal  title  to  said  premises,  and 
that  said  Stephens  should  permit  the  plaintiff  to  retain  pos- 
session thereof,  or  the  right  to  the  use  of  the  rents,  issues,  in- 
come, and  profits  thereof  for  and  during  the  term  of  her  nat- 
ural life;  that  said  Bonynge  also  expressed  said  purpose  at 
the  time  of  the  making  of  the  said  conveyance  to  the  said  de- 
fendant, that  upon  her  death  the  defendant  should  sell  the 
said  premises  and  dispose  of  the  proceeds  thereof  by  distribu- 
tion to  certain  persons  named  by  said  Rhoda  S.  Bonynge  at 
the  time  the  said  conveyance  was  made  to  said  defendant. 
However,  in  this  respect,  the  court  finds  that  at  the  time  of 
the  conveyance  of  said  property  by  said  Bhoda  S.  Bonynge 
to  the  said  defendant  herein  she  was  not  the  owner  thereof, 
had  no  interest  whatever  in  the  same,  and  had  no  right,  title, 
or  interest  of  any  kind  or  character,  either  in  law  or  in  equity, 
in  or  to  the  said  property  or  any  part  thereof ;  that  at  said 
time  the  said  plaintiff  herein  was  the  owner  of  said  property. 

''5.  That  the  defendant,  L.  H.  Stephens,  did  not  acquire 
any  right,  title,  or  interest  in  and  to  said  property  by  virtue 
of  the  said  conveyance  made  to  him  by  the  said  Rhoda 
S.  Bonynge,  or  otherwise;  that  the  said  defendant,  Stephens, 
IB  not  and  never  has  been  the  owner  of  any  right,  title,  or  in- 
terest in  and  to  said  property,  or  any  part  or  parcel  thereof ; 
that  the  said  plaintiff,  Eliza  Howard,  is  the  owner  of  the  said 
lands  and  premises  described  in  said  complaint,  and  the  whole 
thereof,  and  is  entitled  to  the  possession  thereof/' 

Afl  conclusions  of  law  the  court  found  that  plaintiff  is  the 
owner  of  said  land  and  that  the  deed  executed  and  delivered 
to  defendant  be  annulled  and  canceled. 

In  his  opening  statement  counsel  for  defendant  said:  ''And 
so  that  your  honor  may  understand  the  situation  as  we  see  it, 
we  at  this  time  and  at  all  times  during  the  trial  of  this  case 
will  admit  that  so  far  as  Mrs.  Bonynge  is  concerned,  that  she 
did  intend  that  Mrs.  Howard,  the  plaintiff  in  this  case,  should 
have  a  life  estate  in  the  property,  or  the  right  to  the  use  of 
the  rents,  issues,  incomes,  and  profits  for  and  during  her  nat- 
ural life,  but  the  remainder  was  absolutely  subject  to  the 
control  of  Mrs.  Bonynge,  and  has  been  conveyed  to  Mr. 
Stephens.*'    The  sole  question  in  the  case  is  thus  presented. 

Defendant  makes  the  following  contentions:  1.  That  the 
finding  that  a  parol  gift  was  made  by  Mrs.  Bonynge  to  i)lain- 
tiff  in  1875  is  not  supported  by  the  evidence;  2.  Assuming  a 
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parol  gift  to  have  been  established,  ''the  same  is  absolutely 
void  and  unenforceable  under  the  statute  of  frauds/'  as  the 
proof  of  the  alleged  valuable  improvements  on  the  premises 
"does  not  measure  up  to  the  requirements  of  the  decided 
cases";  3.  That  the  judgment,  so  far  as  it  is  founded  upon 
adverse  possession,  is  not  supported  by  the  findings. 

It  appeared  that  plaintiff  and  her  husband,  Stephen  A. 
Howard,  came  to  California  in  1861  and  took  up  their  red* 
dence  in  Yolo  County  in  a  neighborhood  called  Buckeye,  some 
twenty  miles  distant  from  the  town  of  Woodland,  and  were 
engaged  in  farming.  Mrs.  Rhoda  Bonynge,  then  Rhoda 
Stephens,  plaintiff's  sister,  came  to  the  state  in  1862.  She 
was  then  unmarried  and  made  her  home  with  her  sister,  Mrs. 
Howard.  About  three  years  later  she  married  C.  W.  Bonynge 
and  thereafter  and  until  her  husband  removed  to  London, 
England,  resided  in  San  Francisco.  Mrs.  Bonynge  made 
frequent  and  protracted  visits  to  her  sister,  Mrs.  Howard, 
their  relations  being  of  the  most  affectionate  character,  so  re- 
maining until  Mrs.  Bonynge 's  death  at  her  home  in  London 
in  June,  1914,  except  for  an  incident  which  occurred  in  rela- 
tion to  some  property  in  Yolo  County  belonging  to  Mrs. 
Bonynge  and  which  had  been  looked  after  and  managed  by 
plaintiff  and  her  husband  for  a  long  period  of  years.  This 
incident  will  be  refen^ed  to  later.  Mrs.  Bonynge  was  a  very 
warm-hearted  and  generous  woman  and  very  fond  of  her  rela- 
tives, several  of  whom  resided  in  California.  This  generosity 
manifested  itself  by  gifts  of  money  and  property.  To  one  of 
her  sisters,  Mrs.  Hawxhurst,  she  gave  a  dwelling-house  in  San 
Francisco.  It  was  during  one  of  her  visits  at  the  home  of  her 
sister  that  Mrs.  Bonynge  announced  her  intention  of  purchas- 
ing a  more  suitable  home  for  her  sister,  Mrs.  Howard. 

Plaintiff's  deposition  was  taken  prior  to  the  trial  (October, 
1915),  in  which  the  foregoing  facts  appear.  She  testified 
that  her  sister,  Rhoda,  before  her  marriage  to  Mr.  Bonynge, 
*'made  her  headquarters"  with  witness  for  about  three  years; 
that  her  family  lived  at  Buckeye  about  ten  or  twelve  years  be- 
fore moving  to  the  land  in  question  to  which  she  testified  they 
moved  ''about  forty  years  ago.'*  She  testified:  **Q.  Now, 
how  did  you  come  to  move  on  this  tract  of  land  that  we  are 
having  this  suit  about  t  A.  Well,  she  bought  the  place  and 
give  it  to  me.  Q.  By  'she*  you  mean  whomt  A.  My  sister, 
Mrs.  Bonynge.    Q.  Well,  now,  what  did  she  say  to  you  in  re- 
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gard  to  this  place  before  you  moved  there  t  A.  Well,  she 
bought  it  and  made  it  a  present  to  me.  Q.  Made  you  a  pres- 
ent of  itt  A.  Yes,  sir.  Q.  This  conversation  occurred  before 
you  moved  on  the  ranch,  did  itt  A.  Of  course,  it  did.  Q. 
Now,  after  the  conversation  occurred,  did  you  and  Mr. 
Howard  and  your  family  move  on  the  ranch!  A.  Well,  Mr, 
Howard  went  down  first  and  fixed  it  up,  you  know,  and  made 
a  home,  I  guess,  for  a  month  or  six  weeks  before  we  moved 
there.  Q.  What  was  the  condition  of  the  property  at  the 
time  you  went  on  it,  did  it  have  any  buildings  on  itf  A.  No, 
nothing  to  speak  of,  worth  speaking  of.  Q.  Did  it  have  any 
bam?  A.  No,  sir.  Q.  What  kind  of  a  house  or  dwelling? 
A.  Oh,  just  a  shack  like,  so  we  went  down  there  and  had  it 
all  fixed  up  in  good  shape.  Q.  Was  it  fenced  at  that  time? 
A.  No,  sir — ^that  is,  it  was  fenced,  but  you  know  how  the 
fencing  they  used  was  forty  years  ago,  old  acorn  wood — I 
mean —  Q.  Oak  trees?  A.  Oak  trees,  they  sawed  down  and 
made  posts  of;  they  all  rotted  down;  the  first  thing  we  done 
was  to  make  new  fence,  build  a  new  bam  and  put  up  a  wind- 
mill. Q.  Did  you  build  a  dwelling?  A.  Yes.  Q.  Now,  sub- 
sequent to  the  putting  up  of  that  bam,  was  it  destroyed  by 
fire?  A.  Yes,  sir.  Q.  Did  you  rebuild  it  again?  A.  Yes. 
Q.  Were  any  of  the  other  buildings  on  the  lands  ever  de- 
stroyed by  fire  outside  of  the  bam?  A.  No,  sir.  Q.  About 
what  kind  of  bam  did  you  put  there  the  first  timet  A.  Four 
hundred  and  fifty  dollar  bam,  the  first  one.  Q.  Do  you  know 
how  much  you  spent  on  the  house?  A.  Oh,  laws,  no;  I  used 
to  keep  account  and  did  for  years.  Q.  I  mean,  Mrs.  Howard, 
how  much  you  spent  right  at  the  first  time,  when  you  put  the 
house  on  the  place?  A.  I  don't  know  that  I  could  tell  you 
that;  my  husband  was  living  then,  he  attended  to  all  such 
business,  didn't  bother  me.  I  didn't  know  what  business  was. 
Q.  After  you  moved  on  the  place  involved  in  this  action,  how 
long  did  you  live,  actually  live,  on  the  place  before  you  left  it  ? 
A.  Well,  I  must  have  lived  there  twenty  years  or  more.  Q. 
To  put  it  in  another  way,  were  you  living  there  at  the  time  of 
Mr.  Howard's  death?  A.  Oh,  yes,  yes.  Q.  For  how  many 
years  after  Mr.  Howard's  death  did  you  remain  on  the  place? 
A.  I  guess  for  about  five  years.  Q.  And  then  when  you  did 
leave  the  premises,  did  you  lease  them  to  anybody  ?  A.  Yes, 
I  rented  it  out.  Q.  In  whose  name  did  you  rent  it  ?  A.  My 
own.     Q.  Who  collected  the  rents?    A.  I  did.    Q.  And  kept 
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themt  A.  Yes,  sir.  Q.  During  all  of  the  time  following 
your  occnipation  of  the  land  after  Mrs.  Bonynge  told  you  she 
would  give  it  to  you  and  to  the  present  time,  who  has  paid  the 
taxes  on  the  property?  A.  Well,  indeed  I  have.  Q.  You 
have  paid  them  all  the  time?  A.  Always.  Q.  Now,  going 
hack,  Mrs.  Howard,  at  the  time  you  moved  on  the  premises, 
was  Mrs.  Bonynge  then  living  in  California  when  you  went 
out  on  the  ranch?  A.  When  I  first  moved  there?  Q.  Yes, 
when  you  first  moved  there.  A.  Yes,  she  was  here  then.'* 
She  testified  that  after  moving  to  their  new  home  Mrs. 
Bonynge  visited  her  many  times —  **come  and  stay  a  month 
and  bring  her  children,"  before  she  made  her  home  in 
England.  ''Q.  After  you  moved  on  the  place,  did  you  have 
any  conversation  with  Mrs.  Bonynge  in  regard  to  her  giving 
you  a  deed  to  the  place?  A.  Well,  the  lajst  time  she  was  over 
here  wa  were  talking  about  it,  she  was  so  glad  to  see  how  we 
had  improved  everything  and  made  such  a  lovely  home,  that 
I  says,  *Well,  that  is  all  right,  of  course;  why  don't  you  deed 
xne  the  place?*  I  had  no  deed  to  it,  but  it  was  a  gift.  She 
says,  *Well,  if  I  deed  it  to  you,  you  would  do  just  like  Sister 
Eate' — she  gave  her  a  home  in  San  Francisco  and  deeded  it 
to  her  and  as  soon  as  her  husband  needed  the  money,  she 
mortgaged  it  and  she  lost  the  home,  so  she  says  to  me,  'The 
way  it  is,  it  is  yours,  and  if  you  die  first,  it  will  go  to  your 
children,'  and  so  I  never  gave  it  a  thought  any  more,  just 
went  ahead  as  though  it  was  all  right.  Q.  Well,  do  you  re- 
member about  the  year  that  she  paid  her  last  visit  here?  A. 
No,  sir,  I  don't,  but  her  daughter,  her  oldest  daughter,  was  a 
grown  young  lady  then.  Q.  That  was  after  she  had  removed 
to  England?  A.  Yes,  after  they  were  located  there.  Q. 
Subsequent  to  her  last  visit  to  you  on  the  ranch  when  this  con- 
versation occurred,  did  you  ever  have  ^ny  correspondence 
with  her?  A.  Always.  Q.  How  long  did  the  correspondence 
continue?  A.  Until  her  death."  She  testified  that  after 
Mr.  Bonynge  moved  to  England  many  letters  passed  between 
them,  in  none  of  which,  **  until  the  dispute  arose  over  the 
deeding  of  this  property,"  did  Mrs.  Bonynge  say  anything  in 
regard  to  plaintiff's  ownership  of  this  property;  that  witness 
and  her  husband  managed  and  attended  to  the  leasing  of  the 
Esparto  ranch  for  Mrs.  Bonynge,  collecting  and  accounting 
for  the  rents  from  year  to  year  for  many  years  and  at  no  time 
did  Mrs.  Bonynge  ask  for  any  accounting  of  rents  for  the  land 
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in  question.  It  was  the  sale  of  this  Esparto  ranch  to  ^Ir. 
Clowe  (Mrs.  Howard's  son-in-law,  we  infer)  at  a  price  Mrs. 
Bonynge  thought  too  low,  though  previously  agreed  to  by  her, 
that  caused  some  criticism  by  Mrs.  Bonynge.  She  claimed 
that  she  was  not  informed  of  his  purpose  to  put  water  on  the 
land,  thus  enhancing  its  value,  which  had  she  known  she 
would  not  have  sold  the  ranch  at  the  price  agreed  upon.  Mrs. 
Howard  seems  to  have  been  blamed  somewhat  for  this,  and  by 
her  it  is  claimed,  not  without  some  show  of  reason,  that  the 
incident  had  something  to  do  with  Mrs.  Bonynge 's  making  the 
deed  to  the  property  in  question  to  defendant.  At  the  trial 
Mrs.  Howard  was  called  as  a  witness  and  testified  to  the  cir- 
cumstances connected  with  the  gift.  She  was  asked  again  to 
state  what  was  said  by  Mrs.  Bonynge  **in  regard  to  her  mak- 
ing a  deed  to  this  property  to  her,"  and  answered:  **Well,  she 
gave  Mrs.  Hawxhurst  a  home  and  she  had  mortgaged  it,  you 
know,  for  money  for  her  husband  to  spend  in  his  business,  so 
they  lost  it,  and  that  was  why,  now,  she  says,  *  Your  home  will 
be  yours  and  your  children's,'  but  she  says,  *I'll  not  give  you 
a  deed  to  it  until  later.'  Q.  Until  later!  A.  Yes,  sir,  and 
so  Mrs.  Clowe  wanted  to  buy  the  place.  I  asked  for  the  deed, 
you  know.  I  didn't  know  there  was  any  trouble.  Q.  How  do 
you  mean,  you  didn't  know  there  was  any  trouble?  A.  Well, 
of  course  Mrs.  Bonynge  didn't  give  me  the  deed  as  she  prom- 
ised to;  I  didn't  know  what  the  trouble  was.  .  .  .  The  Court: 
In  one  of  the  answers  in  the  deposition,  this  one  thing  I 
wanted  to  have  Mrs.  Howard  speak  about;  on  page  6 — it  is 
in  about  the  same  relation  that  you  were  just  questioning. 
You  made  part  of  this  answer,  Mrs.  Howard:  'The  way 
it  is' — this  is  in  response  to  this  matter  in  regard  to  her  giv- 
ing you  a  deed :  'The  way  it  is,  it  is  yours,  and  if  you  die  first 
it  will  go  to  your  children.'  Now,  is  that  the  exact  language, 
or  is  that  substantially  the  language  that  she  used  1  A.  Yes, 
sir.  Q.  And  what  did  you  understand  by  that,  that  she  was 
yet  to  give  you  a  deed  or  something  before  it  would  go  to  your 
children!  A.  Well,  the  understanding  was  that  if — ^we 
didn't  think  but  what  I  would  die  first,  I  was  ten  years  older 
than  she  was — that  she  would  see  that  it  went  to  my  children. 
Mr.  Huston :  What  the  judge  is  trying  to  get  at,  !Mrs.  Howard, 
is  whether  or  not,  as  I  understand  it — is  whether  or  not  Mrs. 
Bonynge  told  you  that  the  property  was  to  be  yours  outright, 
or  whether  you  were  to  have  it,  and  at  your  death  it  would  go 
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to  your  children.  That's  what  70a  have  in  mindt  The 
Court:  Yes.  Mr.  Huston:  In  other  words,  whether  it  was  an 
absolute  gift  to  you,  or  then  to  your  children!  A.  Yes.  Q. 
Which  was  it?  A.  It  was  to  me  and  then  to  my  children,  and 
if  I  wanted  to  sell  the  place — ^you  see,  now,  Mrs.  Clowe  said 
she  would  take  it.  The  Court :  The  only  thing  that  bothered 
me  was  whether  something  else  was  to  be  done.  Mr.  Huston : 
All  right.  Q.  Explain  whether  it  was  to  be  your  place  out- 
right, or  whether  it  was  to  go  to  you  and  then  to  your  chil- 
dren. A.  It  was  my  place  outright  Mr.  Huston:  111  read 
you  so  you  can  get  the  connection.  This  is  a  talk  after  you 
moved  on  the  place,  you  will  notice:  'Did  you  have  any  con- 
versation with  Mrs.  Bonynge  in  regard  to  her  giving  you  a 
deed?'  Now,  that's  after  you  got  out  there.  Answer:  *The 
last  time  she  was  over  here  we  were  talking  about  it;  she  was 
so  glad  to  see  how  we  had  improved  everything  and  made  such 
a  lovely  home  that  I  says,  *Well,  that's  all  right,  of  course; 
why  don't  you  deed  me  the  placet'  I  had  no  deed  to  it,  but 
it  was  a  gift.  She  says,  'Well,  if  I  deed  it  to  you,  you  would 
do  just  like  Sister  Eate.'  She  gave  her  a  home  in  San  Fran- 
cisco and  deeded  it  to  her  and  as  soon  as  her  husband  needed 
the  money  she  mortgaged  it  and  she  lost  the  home,  so  she  says 
to  me,  'The  way  it  is,  it  is  yours,  and  if  you  die  first  it  will 
go  to  your  children,'  so  I  never  give  it  a  thought  any  more, 
just  went  ahead  and  thought  it  was  all  right.  A.  Well, 
that's  all  right,  too.  Q.  And  that  was  the  talk  you  had  with 
her  afterward!  A.  Yes,  sir.  Q.  Before  you  moved  on  the 
place  was  there  anything  said  that  you  were  to  only  have  it 
for  your  life,  or  whether  you  were  to  have  it  outright!  A. 
No,  I  was  to  have  it  outright,  or  I  wouldn't  moved  there  any 
other  way.  Q.  Before  you  moved  there,  as  I  understand  your 
testimony,  you  and  Mr.  Howard  were  living  over  there  near 
Buckeye,  farming  it  there?  A.  Yes,  my  children  was  old 
enough  to  be  in  college;  she  thought  I  ought  to  move  down 
there,  so  I  did.  Q.  Then,  as  I  understand  you,  she  said  it 
would  be  yours  outright,  and  she  held  this  deed  back  so  Mr. 
Howard  could  not  mortgage  it  ?  A.  Yes,  that's  what  she  said, 
because  he  was  trading  all  the  time  and  she  says,  'You  would 
do  like  Sister  Kate,'  and  I  said,  *I  guess  I  would.'  Q.  Can 
you  state  whether  Mrs.  Bonynge  ever  at  any  time  prior  to  her 
deeding  this  property  to  Mr.  Stephens  made  any  claim  in  your 
presence  or  to  your  knowledge  that  you  were  only  to  have  this 
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as  long  as  you  lived t  A.  Never  did.  Mr.  Huston:  I  think 
that's  all  I  have.  Mr.  Armfield:  Is  that  all,  Judge?  The 
Court:  Yes,  that's  all;  but  of  course  there  are  remarks  in 
there  to  which  you  could  give  two  interpretations.  Q.  You 
felt,  did  you,  Mrs.  Howard,  at  the  time  the  property  was  pur- 
chased, that  it  was  purchased  for  you  absolutely!  A.  Yes, 
sir,  absolutely.  Q.  And  in  your  conversation  with  Mrs. 
Bonynge  she  indicated  to  you  the  same  whenever  you  spoke 
of  itr  A.  Yes,  sir."  Mrs.  Howard  testified  that  she  first 
learned  of  the  deed  to  defendant  when  she  saw  it  mentioned 
in  a  local  newspaper;  that  she  shortly  afterward  had  a  con- 
versation with  defendant  about  it  at  her  home  when  Mrs.  Clowe 
was  present.  ''Q.  Can  you  state  just  what  was  said  between 
you  and  Lawrence  Stephens  at  that  time  in  regard  to  this  prop- 
erty, substantially  as  you  remember  it,  stating  what  you  said 
and  what  he  said,  and  what,  if  anything,  Mrs.  Clowe  said? 
A.  I  said,  'Why,  Lawrence,  I  see  you  have  got  a  deed  to  my 
home.'  He  says,  *Yes.'  I  says,  'How  did  it  happen,  what 
IS  the  cause  of  itt'  He  says,  'I  don't  know,  Aunt  Liza;  it  is 
a  mystery  to  me;  I  didn't  know  Aunt  Rhoda — ^never  had  a 
letter  from  her.  Q.  He  never  had  a  letter  from  her!  A. 
Not  until  she  wrote  to  him  that  she  wanted  to  give  him  a  deed 
to  my  home,  so  I  says,  'Why,  Lawrence,  the  best  thing  you 
can  do  to  save  trouble  is  to  deed  it  back  to  me.'  Q.  What  did 
he  say  to  that!  A.  He  says,  'I  can't  unless  I  had  her  con- 
sent,' you  see,  so  he  said  then —  I  says,  *Well,  you  write  to 
her  then  and  see  the  cause,'  I  says,  'I  don't  understand  what 
it  is  done  for;  it  is  undermining  work;  that  is  a  mystery  to 
me.'  Q.  What  did  he  say  in  regard  to  writing  to  her!  A. 
He  said  he  would.  Q.  Then  after  that  conversation  did  you 
have  any  other  talk  with  him,  a  second  one!  A.  No,  sir,  I 
never  did.  Q.  Never  heard  anything  more  about  it!  A.  No, 
sir,  nothing  at  all." 

J.  C.  Maxwell  testified  that  he  had  lived  in  Yolo  County 
for  sixty  years  and  in  the  Buckeye  neighborhood  when  plain- 
tiff's family  resided  there;  that  he  knew  the  Howards  and 
had  known  Mrs.  Bonynge  **all  of  her  life  nearly";  that  he 
remembered  the  fact  of  the  Howards'  moving  to  the  land  in 
question.  **Q.  Now,  before  Mr.  and  Mrs.  Howard  moved  on 
to  this  place  north  of  Woodland,  or  about  that  time,  did  you 
meet  Mrs.  Bonynore  anywhere!^  A.  Yes,  sir.  Q.  Where! 
A.  Several  times.     Q.  Now,  did  you  ever  have  any  conversa- 
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tion  with  Mrs.  Bonynge  in  regard  to  Mrs.  Howard  coming  on 
to  this  placet  A.  Well,  twice,  yes,  sir.  Q.  And  where  was 
your  first  conversation}  A.  At  Mr.  Howard's.  Q.  At  Buck- 
eye or  Woodland!  A.  Yes,  sir.  Q.  And  where  was  yonr 
second  conversation t  A.  At  Mr.  Joe  Stephens'  at  Madison. 
Q.  And  on  what  placet  A.  Madison.  Q.  At  Madison t  A. 
Yes,  sir.  Q.  And  was  it  before  or  after  Mrs.  Howard  came 
to  Woodland  t  A.  It  was  before.  Q.  Both  conversations 
were  before  t  A.  Yes,  sir.  Q.  Can  you  tell  the  court,  as 
near  as  you  can  recollect,  what  was  said  between  you  and  Mrs. 
Bonynge  upon  this  subject,  giving  us  substantially  the  con- 
versation t  A.  Which  conversation  t  Q.  The  first  one.  A. 
Mrs.  Bonynge  was  unwell  and  was  lying  on  a  couch,  and  I 
came  in  and  was  talking,  and  in  the  conversation,  during  the 
time,  the  children  came  in  from  school.  Q.  Mrs.  Howard's 
children t  A.  Yes,  and  she  looked  at  them  and  she  said,  'It's 
too  far  for  the  children  to  walk,'  but  she  said  she  was  look- 
ing at  a  place  to  buy  for  her  sister — she  always  called  Mrs. 
Howard  her  sister;  that's  about  all — she  said  she  was  looking 
at  a  place  at  that  time.  Q.  What  did  she  say  in  the  second 
conversation  you  had  with  hert  A.  The  second  time  I  don't 
remember  anything  more  than  she  said  she  had  bought  the 
place,  when  Mr.  Stephens  and  Mrs.  Stephens,  Mr.  Stephens' 
first  wife,  and  I  were  talking  to  her;  she  said  she  had  bought 
it,  and  we  all  spoke  about  the  place.  •  •  .  Q.  Can  you  think  of 
an3rthing  else  she  said  in  regard  to  this  property  t  A.  No,  sir, 
I  can't.  Q.  And  that  was  before  Mrs.  Howard  moved  over 
here  t  A.  Well,  yes,  sir,  that  was  before  Mrs.  Howard  came 
to  Woodland.  Q.  Now,  I  want  to  ask  you  what,  if  anything, 
was  said  as  to  the  education  of  the  Howard  children;  was 
there  anything  saidt  A.  WeU,  she  said  she  was — ^in  our  first 
conversation  she  said  that  it  was  too  far  for  the  children  to 
walk;  they  were  walking  to  the  Union  school  house;  it  was 
about  two  or  three  miles.  She  said  she  was  looking  at  a  place 
near  Woodland  to  buy  for  her  sister  so  that  the  children 
would  be  nearer  school.  Q.  And  in  the  next  conversation  she 
informed  you  that  she  had  bought  itt  A.  That  she  had 
bought  the  place.  I  don't  remember  anything  else  she  said 
about  it,  only  that  she  had  bought  the  place,  in  the  conversa- 
tion." 

Mrs.  Kate  Hawxhurst,  sister  of  Mrs.  Bonynge  and  of  plain- 
tiff|  a  witness  for  defendant^  testified  that  Mra^  Howard 
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moved  to  the  land  north  of  Woodland  in  1875.  **Q.  Di<i  you 
at  about  the  time,  or  at  the  time  in  1875,  when  the  Howards 
moved  to  this  place  north  of  Woodland,  did  you  have  any 
conversation  with  Mrs.  Bonynge  relative  to  that  place?  A. 
Yes.  Q.  Where  t  A.  In  San  Francisco.  Q.  And  at  your  house, 
or  her  house,  if  you  knowt  A.  Oh,  I  don't  know.  The  con- 
versation was  what  she  told  me — of  course  I  know  nothing  ex- 
cept what  she  told  me.  Q.  Was  anyone  else  present  t  A.  That 
I  don't  know.  Q.  And  what  did  she  say  to  you  ?  Mr.Huston : 
Just  a  minute.  Was  Mrs.  Howard  present!  Mr.  Armfield: 
No.  Mr.  Huston:  Object  on  the  ground  it  is  incompetent, 
any  declaration  or  statement  of  Mrs.  Bonynge  in  the  absence 
or  out  of  the  presence  of  Mrs.  Howard  cannot  bind  her,  is 
self-serving,  and  for  the  purpose  of  establishing  any  fact  in 
this  case  is  hearsay,  irrelevant,  and  immaterial.  Mr.  Arm- 
field  :  Even  under  the  doctrine  of  Bury  against  Young  this 
would  be  admissible.  It  is  a  statement  made  by  Mrs.  Bonynge 
against  her  own  interest;  and  further,  under  the  later  doc- 
trine laid  down  in  Williams  against  Eidd  and  Bice  v,  Carey 
it  is  admissible,  in  any  event,  whether  it  had  been  against  Mrs. 
Bonynge 's  interest  or  not.'*  After  some  further  discussion — 
**The  Court:  I  will  admit  the  testimony;  objection  overruled. 
I  understand  the  evidence  will  be  short T  Mr.  Armfield:  One 
question  only,  I  think,  on  this  particular  point.  The  Witness: 
She  said  that  she  had  bought  this  ranch  and  given  Mrs. 
Howard  the  use  of  it  for  her  lifetime,  so  that  her  children 
might  have  better  advantages  in  Woodland  than  they  had  out 
at  Buckeye.  Mr.  Huston:  I  move  to  strike  it  out  on  the 
grounds  contained  in  our  objection.  The  Court:  Objection 
overruled."  She  also  testified  to  having  received  a  letter 
from  Mrs.  Bonynge,  bearing  date  February  28,  1914,  which 
was  introduced  in  evidence  over  plaintiff's  objection  on  the 
grounds  previously  stated  and  particularly  that  it  was  the 
declaration  of  Mrs.  Bonynge  forty  years  after  the  event  of 
which  she  speaks.    Among  other  things,  the  letter  stated : 

''I  am  sorry  I  can  do  nothing  more  for  you  now.  I  have 
written  to  Lawrence  Stephens,  Brother  Larry's  eldest  son.  I 
have  told  him  that  when  Sister  Eliza  dies  he  can  sell  the  forty 
acres  of  land  which  I  own  outside  of  Woodland  and  divide 
the  proceeds  between  you,  Laura  Marshall,  Bunce  Stephens, 
Mary  Birch,  his,  Bunce 's,  sister,  and  himself.  Nothing  can 
be  done  before  Sister  Eliza's  death,  for  we  loaned  this  place 
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to  her  for  her  life,  and  the  rent  of  it  is  what  she  lives  on.    It 
will  not  be  much,  but  it  is  all  that  I  can  give.    I  am  sending 
you  two  parcels  of  my  best  and  newest  dresses.    I  don't  think 
I  shall  ever  be  well  enough  to  wear  them  again. 
**With  best  love, 

"Tours  affectionately, 

"Bhoda  Bontngb." 

She  also  testified  that  in  a  conversation  with  Mrs.  Howard 
**two  or  three  years  ago/'  Mrs.  Howard  said  to  her:  **Mr8. 
Clowe  has  always  wanted  to  own  that  place  [the  land  in  suit] 
and  wanted  to  buy  it  from  the  Bonynge's."  Mrs.  Howard 
testified  that  no  such  conversation  occurred. 

L.  H.  Stephens  testified  in  his  own  behalf.  He  is  the  son  of 
li.  D.  Stephens — ^Mrs.  Howard  and  Mrs.  Bonynge's  brother — 
and  nephew  of  Mrs.  Bonynge.  Witness  testified  that  he  was 
bom  in  1881,  some  years  after  Mrs.  Howard  had  moved  to 
this  property,  and  that  he  knew  Mrs.  Howard  was  living  on 
the  place.  He  testified  that  the  title  to  the  property  stood  in 
the  name  of  Rhoda  Bonynge.  Over  objection  he  testified  that 
it  was  always  understood  by  the  Stephens  family  that  this 
forty  acres  "belonged  to  Mrs.  Bonynge  and  that  Aunt  Eliza 
[plaintiff]  had  the  use  of  it  for  her  lifetime";  that  the  first 
time  he  knew  of  Mrs.  Bonynge 's  desire  to  convey  the  property 
to  him  was  when  she  wrote  to  him,  the  letter  being  dated  Feb- 
ruary 13,  1913.  In  this  letter  a  request  is  made  to  collect  the 
amount  due  on  a  certain  insurance  policy  on  the  life  of  Mr. 
Bonynge,  who  had  recently  died  in  London.  Of  this  forty- 
acre  tract  she  wrote: 

**I  hope  you  or  brother  Larry  are  attending  to  the  taxes  on 
the  forty  acres  I  have  there,  which  after  Aunt  Eliza's  death 
must  be  sold  and  the  money  equally  divided  between  Aunt 
Kate,  Laura  Marshall,  Bunco  Stephens,  Mary  Birch,  his  sister, 
and  yourself,  so  you  will  understand  what  I  want  done  in  case 
of  my  death.  Unless  I  change  my  mind  in  the  meantime  I 
have  thought  of  putting  this  land  in  the  name  of  the  bank  so 
as  to  escape  death  duties  but  I  don't  know  if  it  would  be  wise 
to  do  so. 

"With  best  love, 

"Tours  affectionately, 

"Rhomb  S.  Bontnob." 

The  next  letter  received  by  him  was  dated  February  20, 
1914,  in  which  she  speaks  of  several  matters  she  desired  at- 
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tended  to  and,  among  others,  certain  bonds  which  had  been 
sold — ^**Tou  will  find  out  from  my  dear  brother  Larry,  your 
father — ^whose  memory  is  as  bad  as  my  own — ^he  sold  the 
bonds  for  me/'  She  also  speaks  of  the  money  paid  for  the 
Esparto  ranch,  stating  that  the  money  belonged  to  Virginia 
Deerhurst,  her  daughter.    She  wrote: 

^'I  want  you  to  have  a  deed  made  out  there  and  sent  to  me 
at  once,  of  the  forty  acres  of  land  which  Aunt  Eliza  has  the 
use  of  for  her  life,  situated  just  out  of  Woodland,  and  I  will 
deed  it  to  you.  Then  I  want,  after  Aunt  Eliza's  death,  you  to 
sell  it  for  me  and  divide  the  money  equally  between  Eate 
Hawxhurst,  Laura  Marshall,  Bunco  Stephens,  Mary  Birch,  his 
sister,  and  yourself.  Now,  Lawrence,  don't  neglect  these 
things.  There  is  no  time  to  be  lost,  and  if  you  can't  attend  to 
it  I  must  get  Walter  Bonynge  to  do  it  for  me.  I  don't  want 
to  leave  anything  in  my  name  in  America,  after  the  trouble 
and  worry  of  the  few  things  Mr.  Bonynge  left  there. 

"With  best  love  to  you, 

"Your  affectionate  Aunt, 

"Bhodib  Bontnob." 

A  letter  written  by  Mrs.  Bonynge  to  defendant's  father, 
L.  D.  Stephens,  dated  September  4,  1912,  was  introduced.  In 
this  letter,  among  other  things,  she  said:  "Write  me  what  I 
ought  to  get  for  the  place  I  have  near  Woodland,  forty  acres 
and  a  little  house  on  it.  I  have  always  left  it  to  Eliza  but  I 
don't  think  she  cares  for  it  now.  I  would  prefer  giving  her 
something  in  the  way  of  the  rent  she  gets  for  it."  Some 
other  letters  followed  in  which  this  forty-acre  tract  was  men- 
tioned as  previously  and,  finally,  March  24,  1914,  she  writes, 
as  we  understand  the  letter,  sending  the  deed  to  defendant 
The  deed  is  dated  March  7,  1914,  and  was  recorded  April  8, 
1914.  The  date  of  its  actual  execution  and  acknowledgment 
does  not  appear.  These  letters  went  in  over  plaintiff's  objec- 
tion as  tending  to  show  Mrs.  Bonynge 's  intention.  There  was 
some  evidence,  taken  from  the  books  of  the  Bank  of  Wood- 
land, that  for  certain  years  payment  of  certain  high  school 
taxes  on  this  land  had  been  charged  to  Mrs.  Bonynge 's 
account,  of  which  plaintiff  testified  she  knew  nothing.  There 
was  also  evidence,  taken  from  the  Bank  of  Woodland  books, 
showing  that  a  credit  of  one  dollar  per  year  as  rent  had  been 
credited  to  Mrs.  Bonynge 's  account  for  certain  years,  as  to 
which  Mrs.  Howard  testified  she  had  no  knowledge  of  any 
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payments  made  for  rent  and  never  made  any  or  authorized 
any  to  be  made.  The  knowledge  of  such  credits  was  not 
brought  home  to  Mrs.  Howard. 

Virginia  Deerhurst,  married  daughter  of  Mrs.  Bonynge,  in 
a  deposition  taken  in  London,  testified  to  conversations  she 
heard  between  Mrs.  Bonynge  and  her  husband  at  the  time  the 
Esparto  ranch  was  sold  to  Mr.  Clowe,  as  to  which  she  said  her 
mother  was  very  much  annoyed.  The  sale  was  made  in  June, 
1912.  '^Q.  What  did  Mrs.  Bonynge  say  about  the  ranch  in 
question,  that  is,  the  one  there  is  the  dispute  about  t  A.  I 
heard  over  again  that  my  aunt  was  to  live  there  for  her  life.  I 
mean  that  is  one  of  the  dates  when  I  heard  it  again.  .  .  .  Q. 
Do  you  remember  having  any  conversation  at  all  as  to  what 
was  to  happen  after  your  aunt  diedt  A.  What  was  to  hap- 
pen was,  that  my  aunt  was  to  be  left  in  full  possession  and 
never  disturbed  in  any  way ;  but  at  that  time  I  believe  that 
my  sister  and  I  would  have  had  the  property.  It  would 
simply  have  come  with  her  other  property.  .  .  .  Q.  Try  and 
give  us,  as  nearly  as  you  can  recollect,  what  was  said.  Did 
she  say  anything  as  to  what  was  to  happen  with  regard  to  your 
aunt  living  at  the  ranch!  A.  That  she  was  to  be  left  abso- 
lutely as  she  always  had  been.  Mrs.  Bonynge  thought  of  that 
very  often,  and  always  thought  of  how  to  arrange  it.  Q.  You 
say  'absolutely.'  Do  you  mean  she  was  to  be  left  without 
being  interfered  witht  A.  Without  being  disturbed  in  any 
possible  way.  Q.  For  how  long t  A.  For  her  life."  The  wit- 
ness identified  certain  five  or  six  books  of  account  in  which 
certain  entries  are  found  referring  to  the  land  in  question. 
These  books  bear  different  dates,  in  1880,  1881,  1883,  1884, 
1885,  and  in  1891.  The  entries  called  to  the  attention  of  the 
court  speak  of  this  land  as  "Ranch  occupied  by  Howard"; 
"Dep.  by  Howard,  $250.00";  **Rent  paid  by  Howard,  $1.00," 
of  which  latter  there  were  three  similar  entries  of  different 
dates.  No  explanation  of  these  entries  was  made  and  they 
went  in  under  objection. 

With  the  exception  of  the  declarations  made  to  Mrs.  Hawx- 
hurst,  as  she  testified,  about  the  time  plaintiff's  family  moved 
to  the  land  in  question,  there  were  none  shown  until  in  the 
letter  written  by  Mrs.  Bonynge  to  her  brother,  L.  D.  Stephens, 
in  1912,  and  in  subsequent  letters  to  different  members  of  the 
Stephens  family.  But  at  no  time  during  all  these  years  did 
Mrs.  Bonynge  inform  plaintiff  that  her  intention  in  giving  hdr 
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the  land  for  a  home  was  that  she  should  have  only  a  life  estate 
in  it.  The  land,  in  1875,  unimproved  as  it  was,  could  not 
have  been  of  much  value  and  in  its  then  condition  was  unin- 
habitable. To  occupy  it  as  a  home  the  Howards  were  com- 
pelled to  build  a  dwelling,  to  fence  the  land,  and  to  erect  a 
bam  And  other  conveniences  suitable  for  the  enjoyment  of  the 
premises.  Plaintiff  testified  that  unless  she  had  been  given 
absolute  ownership  of  the  land  her  family  would  not  have 
taken  possession  and  they  would  not  have  made  the  improve- 
ments necessary  to  its  use.  Considering  the  generous  nature 
of  Mrs.  Bonynge,  her  relations  to  the  Howard  family  at  the 
time,  and  her  avowed  affection  for  her  sister,  as  well  as  the 
motive  she  had  in  making  the  gift,  we  think  the  court  was 
justified  in  accepting  the  testimony  of  Mrs.  Howard  as  true. 

We  are  aware  of  the  rule,  relied  upon  by  appellant,  that  in 
such  a  case  as  this,  where  gifts  are  first  asserted  after  the 
death  of  the  donor,  they  must  be  established  by  clear  and  con- 
vincing proof,  and  that  it  has  even  been  held  that  gifts  of  this 
eharaeter  are  regarded  with  suspicion  by  the  courts  {Humble 
V.  Gay,  168  Cal.  516,  [143  Pac.  778]) ;  still,  a  careful  reading 
of  the  testimony  of  Mrs.  Howard,  corroborated  as  it  is  in  con- 
riderable  degree  by  that  of  witness  Maxwell,  convinces  us,  as 
it  manifestly  convinced  the  learned  trial  judge,  that  Mrs. 
Howard's  account  of  the  transaction  bears  evidence  of  sincer- 
ity, honesty,  and  truthfulness. 

Whether  or  not  the  court  erred  in  admitting  proof  that  it 
was  generally  understood  among  the  Stephens  family  that  the 
gift  was  only  a  life  estate,  as  to  which  the  testimony  was  both 
ways,  and  in  admitting  the  declarations  of  Mrs.  Bonynge 
made,  with  the  one  exception  above  noted,  forty  years  after 
the  transaction,  are  questions  we  need  not  consider.  If  it  was 
error,  as  to  which  we  express  no  opinion,  the  error  is  not  avail- 
able to  respondent  since  she  had  judgment.  But  in  consider- 
ing this  class  of  evidence  the  court,  no  doubt,  deemed  it  of  less 
value  than  the  positive  testimony  as  to  the  nature  of  the  gift 
and,  therefore,  insufficient  to  overcome  the  force  and  effect  of 
such  direct  and  positive  testimony. 

Whether  the  evidence  in  a  given  case  is  clear  and  convin- 
cing is  a  question  in  the  first  instance  to  be  determined  by  the 
trial  court,  and  its  conclusion  is  not  to  be  disturbed  unless 
the  reviewing  court  can  say,  after  an  examination  of  the 
entire  record  and  all  the  circumstances  surrounding  the  trans- 
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action  as  there  disclosed,  that  such  conclusion  is  dearly  un- 
warranted by  the  evidence.  **If  there  is  substantial  evidence 
to  support  the  conclusion  reached  below,  the  finding  is  not 
open  to  review  on  appeal,"  even  where  the  law  requires  proof 
of  the  fact  to  be  clear  and  convincing.  {Ward  v.  Waterman, 
85  Cal.  502,  [24  Pac.  930] ;  Steinberger  v.  Taung,  175  CaL 
81,  [165  Pac.  432].) 

It  is  contended  that  the  proof  of  the  improvements  made  is 
entirely  insufficient  to  bring  the  case  within  the  rule  as  enun- 
ciated in  Burris  v.  Landers,  114  Cal.  310,  [46  Pac.  162],  and 
other  cases.  We  think  the  facts  in  this  case  much  stronger 
and  more  persuasive  than  those  shown  in  the  Burris  case. 
Here  the  property  was  unimproved  and,  so  far  as  appears, 
nonproductive.  To  convert  it  into  a  home  such  as  must  have 
been  in  the  minds  of  the  parties  it  was  necessary  to  expend 
considerable  money  to  make  it  habitable  even  for  the  simple 
life  of  those  early  days.  The  improvements  were  not  tempo- 
rary nor  trivial,  but  substantial  and  commensurate  to  the  uses 
contemplated,  and,  we  think,  were  sufficient  to  bring  the  case 
within  the  rule. 

The  point  is  made  that  the  gift  was  void  because  the  im« 
provements  were  insufficient  to  take  the  case  out  of  the  statute 
of  frauds.  "The  doctrine  that  verbal  contracts  for  the  sale 
of  land,  if  part  performed  by  the  party  seeking  the  remedy, 
may  be  specifically  enforced,'*  was  said,  in  KinseU  v.  Thomas, 
18  Cal.  App.  683,  695,  [124  Pac.  220],  to  be  "an  elementary 
principle  in  equity  jurisprudence  and  of  general  application 
throughout  the  American  states."  Justice  Hart,  in  the  opin- 
ion, takes  occasion  to  give  the  origin  and  philosophy  of  the 
rule. 

It  may  be  conceded  that  the  evidence  did  not  support  the 
finding  as  to  plaintiff's  second  cause  of  action.  The  judg- 
ment is  fully  supported  by  the  findings  upon  the  first  cause  of 
action. 

The  judgment  is  affirmed. 

Burnett,  J.,  and  Hart,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  October  30, 1918,  and  the  following 
opinion  then  rendered  thereon: 
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CHIPMAN,  P.  J. — ^Appellant  seeks  a  rehearing  upon  the 
single  proposition  stated  thus : '' Assuming  a  parol  gift  has  been 
established,  the  same  is  absolutely  void  and  unenforceable,  as 
the  plaintiflE's  proof  is  not  of  that  character  which  justifies  a 
court  of  equity  in  invoking  the  equitable  rule  of  estoppel  in 
order  to  take  the  case  out  of  the  operation  of  the  statute  of 
frauds."  Reliance  is  placed  upon  the  reasoning  in  the  case  of 
Burris  v.  Landers,  114  Cal.  310,  [46  Pac.  162],  In  that  case 
*' plaintiff's  real  claim  was  that  he  entered  with  knowledge 
and  approval  of  Landers,  and  under  Landers'  promise  that  he 
would  thereafter,  upon  demand,  make  him  a  deed,  and  that 
relying  upon  that  promise,  he  made  lasting  and  valuable  im- 
provements upon  the  property.** 

Appellant  concedes  that  a  present  gift  was  established  from 
Mrs.  Bonynge  to  Mrs.  Howard,  which,  though  defective  in 
form,  equity  will  perfect  Such  was  not  the  case  of  Burris  v. 
Lcmders,  of  which  the  court  said:  "It  is  an  effort  simply  to 
enforce  a  promise  to  make  a  gift,  the  execution  of  which  was 
never  attempted  to  be  completed  by  deceased  in  his  lifetime." 
After  stating  the  nature  of  the  action  the  court  said:  **This, 
it  will  be  noted,  is  a  different  action  from  one  to  compel  the 
perfection  of  a  gift  presently  but  incompletely  made."  In 
the  case  cited  the  property  consisted  of  a  dwelling  and  lot  in 
the  city  of  San  Francisco  and  was  occupied  by  plaintiff  about 
three  years  when  the  donor  died.  The  court  held  that,  even 
in  such  a  case  as  this,  the  donor  can  be  compelled  to  make  his 
promise  good  where  "the  donor  by  promises  induces  the  donee 
to  change  his  position  to  his  detriment."  In  summing  up  the 
case  the  court  said:  "The  evidence,  then,  in  support  of  the 
findings,  shows  that  the  total  expenditure  of  the  plaintiff  did 
not  equal  the  rental  value  of  the  property  during  the  time  of 
his  occupancy,  and  that  the  so-called  permanent  improvements 
were  rather  expenditures  made  to  suit  the  convenience  and 
taste  of  the  occupant,  and  were  not  such  as  the  law  contem- 
plates, of  a  character  to  enhance  the  value  of  the  realty." 

We  need  not  stop  to  inquire  whether  the  rule  as  to  the 
quantity  and  character  of  evidence  is  the  same  in  both  exe- 
cuted and  executory  gifts.  Assuming  that  the  rule  is  the 
same  in  both  classes  of  cases,  appellant  relies  upon  certain 
testimony  given  to  the  effect  that  the  property  had  a  rental 
value  of  four  hundred  dollars  per  year  for  the  five  years  pre- 
ceding the  commencement  of  the  action  and  that  Mra  Howard 
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testified  that  it  was  worth  that  less  taxes  and  expenditures, 
which  she  fixed  at  one  hundred  and  fifty  dollars  per  year,  and 
that  her  family  had  made  more  than  that  out  of  it.  Conced- 
ing this  much,  the  evidence  was  that  when  the  gift  was  made 
the  property  was  practically  unimproved,  and  to  make  it 
habitable  and  of  any  value  as  a  home  they  built  a  dwelling, 
barn,  and  convenient  outhouses  and  fenced  the  land.  There 
was  no  evidence  that  it  had  any  rental  value  prior  to  the  mak- 
ing of  these  improvements.  On  the  contrary,  the  only  rental 
value  shown  was  of  the  property  after  the  Howards  had  im- 
proved it.  Such  was  not  the  case  in  Burria  t.  Landers.  The 
Howards  lived  upon  the  premises  after  making  them  suitable 
as  a  residence  for  thirty  years  under  the  belief  that  the  prop- 
erty had  been  given  to  Mrs.  Howard.  The  donor,  Mrs. 
Bonynge,  visited  them  frequently,  and,  of  course,  knew  of 
their  expending  the  money  required  to  make  the  place  capable 
of  supporting  the  family.  The  gift  having  been  satisfactorily 
established,  we  do  not  think  the  donee  should  be  precluded 
from  perfecting  her  title  because  the  gross  rental  value  for  all 
these  years  would  greatly  exceed  the  cost  of  the  improvements 
made  by  the  donee,  especially  as  this  rental  value  is  the  result 
of  these  very  expenditures. 

**The  rule  may  be  considered  as  well  settled,"  said  Mr. 
Justice  Henshaw,  in  the  case  cited,  "that  where  a  parol  gift  of 
real  estate  is  made  in  praesenti,  and  the  donee  has  entered 
under  the  gift,  and  has  made  permanent  and  valuable  im- 
provements upon  the  realty,  and  the  circumstances  are  such 
that  it  would  be  unjust  to  the  donee  if  he  were  thereafter  to 
be  deprived  of  the  property  by  reason  of  imperfections  in  the 
gift,  equity  will  treat  the  acts  of  the  donor,  together  with  the 
acts  of  the  donee,  as  being  such  performance  of  the  gift  as  will 
relieve  the  contract  from  the  operation  of  the  statute  of 
frauds,  and  it  will,  under  such  circumstances,  lend  its  assis- 
tance to  the  perfection  of  the  donee's  title.'*  The  evidence,  we 
think,  fully  met  the  requirements  of  the  rule  as  thus  stated. 
The  fact  that  the  permanent  and  valuable  improvements 
spoken  of  have  given  to  the  property  a  rental  value  it  did  not 
theretofore  have  is  a  false  quantity.  Otherwise  the  very  thing 
equity  requires  to  be  done  would  defeat  its  object. 

The  petition  is  denied. 

Hart,  J.,  and  Burnett,  J.,  concurred. 
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[€iy.  No.  2421.    First  Appellate  District.— September  80,  1918.] 

HARBOR  CENTER  LAND  COMPANY  (a  Corporation), 
Appellant,  v.  CITY  OF  RICHMOND  (a  Municipal  Coiv 
poration),  et  al.,  Respondents. 


fCiv.  No.  2501.    First  Appellate  Distriet.—September  30,   1918.] 

HARBOR  CENTER  LAND  COMPANY,  Appellant,  v.  CITY 
OF  RICHMOND,  Respondent 

IfnmciPAL  Corporations — ^Location  of  City  Hau«. — The  choice  of  a 
site  for  a  city  hall  hj  the  city  council  of  a  municipal  corporation 
18  a  legrishitive  act. 

Id. — ^Beferenduic. — The  aet  of  the  city  council  in  selecting  a  site  for  a 
city  hall  may  be  set  aside  upon  referendum,  and  where  upon  such 
referendum  such  act  of  the  council  has  been  set  aside  and  another 
site  has  been  selected  by  the  voters  of  the  city  at  an  election  held 
for  the  purpose,  the  decision  of  the  electors  at  aneh  election  was 
itself  legislative  and  binding. 

Id. — Injunction. — The  superior  court  properly  refused  an  injunction 
to  enjoin  the  council  of  a  municipal  corporation  from  removing  the 
municipal  offices  from  a  site^  which  the  electors  had  rejected  at 
such  referendum  election,  to  tlie  other  site  selected  at  the  same 
election,  and  from  entering  into  a  contract  for  the  erection  of  a  city 
hall  for  such  city,  since  under  subdivision  7  of  section  526  of  the 
Code  of  Civil  Procedure  an  injunction  cannot  be  granted  in  this 
state  to  prevent  a  legislative  act  by  a  municipal  corporation  within 
the  scope  of  its  powers. 

Id. — ScoPR  OF  Municipal  Powers. — The  selection  of  a  location  for  a 
city  hall  is  within  the  scope  of  the  powers  of  a  municipal  eorpora- 

UOXL 

Id. — Contract — ^Donation  of  Site  for  Ott  Hall. — The  aet  of  the  city 
council  in  passing  a  resolution  accepting  a  proposal  made  by  the 
plaintiff  to  furnish  a  block  of  land  for  the  purpose  of  the  erection 
of  a  city  hall  did  not  create  a  binding  contract,  since  the  plaintiff 
must  be  taken  to  have  made  its  agreements  with  the  governing  body 
with  knowledge  of  the  legislative  character  of  its  acts  in  passing  the 
resolution,  and  that  such  aet  could  be  reviewed  and  set  aside  by 
the  electors. 

Id. — Constitutional  Law. — Even  if  In  such  case  the  plaintiff  con- 
tracted obligations  and  spent  money  on  the  faith  of  the  council's 
action  in  paBsing  the  resolution  accepting  the  plaintiff's  proposal, 
before  the  municipality  acted  through  the  referendum,  the  aet  of  the 
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electors  in  rejecting  the  offer  of  the  plaintiff  was  not  violative 
of  the  provisions  of  the  eonstitntion  upon  the  subject  of  due  process 
of  law  or  the  impairing  of  the  obligation  of  contracts  or  of  pro- 
tecting property,  or  of  taking  or  damaging  private  property  for 
pubHe  use. 

APPEALS  from  orderg  of  the  Superior  Court  of  Contra 
Costa  County.    A.  B.  McEenzie,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Wm.  H.  H.  Hart  and  T.  John  Butler,  for  Appellant 

D.  J.  Hall,  W.  T.  Kearney,  and  M.  B.  Jones,  for  fiespond- 
ents. 

BEASLT,  J.,  pro  iem. — ^These  cases  between  identical  par- 
ties involve  the  same  questions,  and  will  be  determined 
together. 

The  purpose  of  the  actions  was  to  secure  an  injunction 
restraining  the  city  of  Richmond  and  its  officers  from  remov- 
ing the  municipal  offices  from  a  certain  building  upon  lands 
which  the  plaintiff  claims  were  donated  to  the  city  by  it  for 
use  as  a  city  hall,  and  from  entering  into  a  contract  for  the 
erection  of  a  city  hall  for  the  city  of  Richmond. 

So  far  as  we  can  find,  the  questions  presented  for  decision 
are  all  settled  in  this  state.  Most  of  them  were  disposed  of  in 
the  case  of  Hopping  v.  OouncU  of  the  City  of  Richmond,  170 
Cal.  605,  [150  Pac.  977],  and  a  case  bearing  the  same  titles 
and  reported  in  170  Cal.  618,  [150  Pac.  982].  In  those  cases 
the  supreme  court  by  mandate  compelled  the  city  of  Richmond 
to  submit  to  the  electors  of  the  city  for  approval  or  rejection 
upon  a  referendum  petition  the  question  of  providing  for  the 
acquisition  from  plaintiff  by  the  municipality  of  the  tract 
of  land  from  which  the  dty  now  proposes  to  remove  its  offices 
and  the  construction  of  a  city  hall  thereon.  At  the  election 
held  pursuant  to  the  mandate  of  the  supreme  court  the  reso- 
lution by  which  the  city  council  proposed  to  enter  into  an 
agreement  with  the  plaintiff  were  rejected;  and  at  the  same 
time  the  electors  of  the  city  seem  from  the  record  to  have 
selected  another  site  for  the  city  hall.  The  facts  down  to  the 
time  the  mandate  issued  appear  in  the  opinion  of  the  supreme 
court  in    those   cases.    Following   the   election  the  council 
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tindertook  to  remove  the  municipal  offices  from  the  site  upon 
plaintiff's  property  which  the  electors  had  rejected  at  the 
referendum  election  to  the  other  site  selected  at  the  same  elec- 
tion. The  plaintiff  seeks  in  these  actions,  as  above  stated,  to 
enjoin  this  removal,  and  bases  its  application  upon  the  con- 
tention that  such  removal  would  violate  several  sections  of  the 
state  and  federal  constitutions. 

We  think  it  unnecessary  to  discuss  these  contentions,  for  it 
was  held  in  Happing  v.  City  of  Richmond,  supra,  that  the 
choice  of  a  site  for  a  city  hall  by  the  council  was  a  legislative 
act;  that  the  act  of  the  council  could  be  set  aside  upon  refer- 
endum by  the  voters  of  the  city ,  and  it  follows  that  the  deci- 
sion of  the  electors  at  such  election  held  for  said  purpose  was 
itself  legislative  and  binding,  therefore,  upon  the  city  council 
under  our  constitutional  provisions  establishing  the  refer- 
endum. 

There  seems  to  us  to  be  a  very  simple  reason  why  this  in- 
junction was  properly  refused  by  the  superior  court.  An 
injunction  cannot  be  granted  in  this  state  to  prevent  a  legis- 
lative act  by  a  municipal  corporation  within  the  scope  of  its 
powers.  (Code  Civ.  Proc,  sec.  526,  subd.  7 ;  Glide  v.  Superior 
Court,  147  Cal.  21,  [81  Pac.  225].)  Of  course,  no  act  could 
be  more  clearly  within  the  scope  of  the  powers  of  this  mu- 
nicipal corporation  than  the  selection  of  a  location  for  its  city 
hall.  The  plaintiff  must  be  taken  to  have  made  his  so-called 
agreements  with  the  governing  body  of  the  municipality  with 
knowledge  and  in  contemplation  of  the  legislative  character 
of  any  act  done  by  that  body  in  passing  the  resolution  accept- 
ing the  proposal  made  by  it — which  was  to  furnish  the  block 
of  land  for  this  purpose — and  of  the  right  of  the  electors  of 
the  city  to  take  the  matter  out  of  the  hands  of  the  council  by 
referendum,  and  to  reject  the  agreement  which  the  council 
proposed  to  make,  and  select  another  site  if  they  saw  fit  to 
do  so.  If  the  plaintiff  contracted  obligations  and  spent  mone]^ 
upon  the  faith  of  the  councils  action  in  passing  the  resolution 
accepting  its  proposal  before  the  municipality  had  in  due 
course  acted  directly  through  the  referendum,  it  simply 
showed  bad  legal  judgment.  It  had  no  binding  contract,  be- 
cause the  act  of  selecting  the  site — ^a  prerequisite  to  making  a 
contract  for  its  acquisition — was  legislative,  and  could  be 
reviewed  and  set  aside  by  the  electors,  and  until  so  reviewed, 
or  until  the  right  of  review  by  referendum  was  lost  by  lapse 
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of  time  or  otherwise,  no  contract  based  thereon  was  finally 
binding  upon  the  city.  The  act  of  the  electors  in  rejecting 
the  offer  of  the  plaintiff  to  furnish  the  ground  for  the  city  hall 
was,  therefore,  not  violative  of  the  provisions  of  the  constitu- 
tion upon  the  subject  either  of  due  process  of  law,  of  the 
impairing  of  the  obligation  of  contracts,  or  of  protecting 
property  or  of  taking  or  damaging  private  property  for  public 
use. 
The  judgment  in  each  case  is  affirmed. 

Lennon,  P.  J.,  and  Sturtevant,  J.,  pro  tern.,  eoncurred. 


[Oiv.  No.  1890.    Third  Appellate  District.— September  SO,  1918.] 

FERD  A,  SLOSS,  Appellant,  v.  J.  A,  HOLLAND  et  al., 

Respondents. 

Promissoey  Note— Unlawful  Consideeation — Peomotion  of  Lotteej 
Scheme. — In  an  action  on  a  promissory  note  where  it  appeared  that 
the  consideration  for  the  note  was  money  loaned  by  the  plaintiff 
to  the  defendants,  for  the  express  purpose  of  being  invested  and 
nsed  in  the  promotion  of  a  lottery  sehemei  the  unlawful  purpose 
for  which  the  money  was  loaned  was  an  inseparable  part  of  the  con* 
sideration  for  the  note,  and  rendered  the  eontract  against  public 
policy  and  void. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Sacra^ 
mento  County.    Charles  0.  Busick,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

H.  N.  Mitchell  and  H.  N.  De  Wolfe,  for  Appellant 

Martin  I.  Welsh  and  Ralph  H.  Lewis,  for  Respondents. 

BURNETT,  J. — The  action  was  brought  upon  a  promissory 
note.  Among  the  allegations  found  in  the  answer  is  thist 
"That  the  consideration  if  any  for  said  instrument  [referring 
to  said  promissory  note]  was  and  is  contrary  to  the  policy  of 
law  and  contrary  to  good  morals,  in  this:  that  the  said  twenty- 
five  hundred  dollars  was  on  the  date  aforesaid  invested  by 
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plaintiff  in  said  lottery  business  with  tlie  express  understand- 
ing and  intention  and  purpose  that  said  money  was  to  be  used 
in  operating  said  business  for  the  joint  benefit  of  defendant 
Holland  and  the  plaintiff  herein.  That  the  said  plaintiff  well 
knew  at  the  time  he  so  invested  the  said  twenty-five  hundred 
dollars  that  he  was  investing  the  said  sum  in  a  business  that 
was  contrary  to  law  and  contrary  to  good  morals."  A  motion 
was  made  by  plaintiff  to  strike  out  the  answer  and  also  for 
a  judgment  on  the  pleadings,  but  each  was  denied  by  the  court, 
and  the  appeal  is  from  a  final  judgment  in  favor  of  the  de- 
fendants. While  the  answer  is  somewhat  open  to  criticism, 
and  some  averments  are  framed  upon  the  erroneous  theory 
that  defendants  could  dispute  the  obvious  character  of  the 
written  instrument  upon  which  the  action  is  based,  yet  it 
does  appear  from  said  answer  that  the  said  two  thousand 
five  hundred  dollars  was  advanced  by  plaintiff  to  defendants 
with  the  understanding  and  purpose  of  all  the  parties  that  it 
should  be  used  for  an  unlawful  purpose,  namely,  the  promo- 
tion of  a  lottery  scheme,  and  that  it  was  so  used. 

In  such  case,  the  law  permits  an  inquiry  into  the  intention 
of  the  parties  as  to  how  the  money  shall  be  used,  and,  if  it 
be  found  that  a  violation  of  the  law  is  contemplated,  the 
process  of  the  court  is  not  open  to  either  party  to  enforce 
any  pecuniary  obligation  that  may  seem  to  arise  out  of  the 
transaction.  Each  must  be  content  to  rely  upon  the  other's 
sense  of  honor  and  responsibility  for  the  enforcement  of  any 
promise  or  supposed  obligation.  Of  course,  in  ordinary 
transactions,  it  is  of  no  concern  of  the  courts  what  disposition 
is  made  of  money  borrowed,  but  not  so  when  it  is  loaned  for 
the  express  purpose  of  aiding  in  the  violation  of  the  criminal 
law.  Such  intention  vitiates  the  whole  transaction,  and  the 
contract  is  regarded  as  utterly  without  legal  efficacy.  Many 
cases  might  be  cited  to  the  point,  but  it  is  sufficient  to  refer 
to  a  few  decisions  of  our  supreme  court. 

In  Fvller  v.  HutcMngs,  10  Cal.  523,  [70  Am.  Dec.  746],. 
the  validity  of  a  check  given  for  a  gambling  debt  was  in  con-  ] 
troversy.  The  court  said:  "As  to  all  persons  except  a  bona 
fide  holder  without  notice,  the  check  is  void.  The  statute  so 
expressly  declares,  and  such  would  be  the  rule  of  law  inde- 
pendent of  the  statute.  .  .  .  With  checks,  as  with  promissory 
notes,  the  presumption  is  that  they  are  given  upon  a  valid 
consideration,  but  this  presumption  being  rebutted,  the  neces- 
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sitj  is  thrown  upon  the  holder  of  proving  that  he  received  it  in 
good  faith  without  notice  of  the  illegality  of  the  considera- 
tion." 

Sania  Clara  Valley  Mills  dk  LwmJber  Co,  v.  Hayes,  76  Cal. 
387,  [9  Am.  St  Rep.  211,  18  Pac.  391],  involved  a  contract 
for  the  manufacture  and  sale  of  lumber  executed  for  the 
purpose  of  increasing  the  price  of  lumber,  limiting  its  sup- 
ply, etc.  It  was  said:  "The  general  rule  is,  that  an  illegal 
contract  is  absolutely  void  and  cannot  form  the  basis  of 
judicial  proceedings.  This  is  equally  so  in  law  and  equity. 
The  illegality  vitiates  the  contract  between  the  immediate 
parties,  as  well  as  in  respect  to  third  parties.  A  contract 
tainted  with  the  vice  of  illegality  creates  no  obligation,  not 
because  of  the  rights  of  the  parties  to  it,  but  because  the  public 
is  interested." 

In  Chateau  v.  Singla,  114  Cal.  91,  [55  Am.  St.  Eep.  63,  33 
L.  B.  A.  750,  45  Pac.  1015] ,  the  action  was  for  the  dissolution 
of  a  partnership  and  for  an  accounting.  The  partnership  was 
formed  to  carry  on  the  business  of  letting  furnished  apart- 
ments for  the  purpose  of  prostitution.  The  court  declared: 
"If  this  contract  of  copartnership  had  for  its  purpose  the 
letting  of  apartments  for  purposes  of  prostitution,  and  if  the 
business  of  the  copartnership,  as  pleaded  by  the  answer,  was 
the  doing  of  this  precise  thing,  then  the  copartnership  con- 
tract was  illegal,  against  good  morals,  against  public  policy, 
and  against  tiie  express  mandate  of  the  statute,  and  equity 
would  no  more  entertain  an  action  founded  on  such  a  con- 
tract for  the  relief  of  either  of  the  parties  to  it,  than  it 
would  entertain  an  action  between  two  thieves  for  an  equitable 
division  of  their  plunder.  A  void  contract,  a  contract 
against  public  policy  or  against  the  mandate  of  the  statute, 
may  not  be  made  the  foundation  of  any  action,  either  in  law 
or  in  equity." 

Uvdon  Collection  Co.  v.  Buckman,  150  Cal.  159,  [119  Am. 
St.  Rep.  164, 11  Ann.  Cas.  609,  9  L.  R.  A.  (N.  S.)  568,  88  Pac. 
708] ,  involved  a  promissory  note  given  for  a  gambling  debt 
The  court  said:  "At  the  outset,  therefore,  it  may  be  stated 
that  it  is  clear  that  under  the  settled  law  of  this  state  the  con- 
sideration for  such  notes  was  contra  bonas  mores  and  unlawful  \ 
(Civ.  Code,  sees.  1607, 1667),  and,  that  McMahon  (the  payee)  I 
could  not  have  recovered  thereon."  It  was  further  held  in 
that  case  that  a  renewal  note  given  in  place  of  the  original 
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note  and  also  a  compromise  of  the  claim  based  upon  said 
illegal  consideration  were  both  tainted  by  the  same  illegality, 
and  that  the  courts  would  not  entertain  any  action  to  enforce 
the  same,  but  would,  even  against  the  express  consent  of  the 
parties,  withhold  all  relief  if  the  illegality  of  the  consideration 
is  made  to  appear. 

We  have  a  similar  situation  here.  The  case  would  be  no 
different  in  principle  if  the  action  were  for  an  accounting  or 
for  money  had  and  received.  The  unlawful  purpose  for  which 
the  money  was  loaned  to  defendants  is  an  inseparable  part  of 
the  consideration  for  the  note  and  renders  the  contract 
against  public  policy  and  void  under  the  plain  provisions  of 
the  statute.  Accepting  the  theory  either  of  a  loan  or  of  an 
investment,  the  result  is  the  same. 

In  the  absence  of  the  evidence  we  must  assume,  of  course, 
that  the  intention  of  the  parties  as  to  the  use  of  the  mone(7 
was  as  contended  for  by  respondents. 

The  judgment  is  aflSrmed. 

Chipman,  P.  J.,  and  Hart,  J.,  concurred. 


[GIt.  No.  2581.    Seeond  AppeU&te  Distriet.— ^ptember  80,  1918.J 

CHARLES  C.  MICKEL,  Respondent,  v.  J.  B.  ALTHOUSB 
et  al.,  Appellants. 

NlOUQENOI — ^MaSTIB  AMD  SEBTANT— PeBSONAL  IMJUBOS — ^ACT  OF  1911 

— ^Plkading — OoMPLAiMT. — In  an  action  for  personal  injuries  sus- 
tained by  an  employee,  while  the  act  of  1911  (Stats.  1911,  p.  796) 
was  in  force,  a  complaint  alleging  want  of  ordinary  care  on  the  part 
of  the  employer  was  sufficient  without  alleging  gross  negligence  or 
wiUful  personfd  misconduct  of  the  defendants,  where  the  complaint 
did  not  state  that  the  defendants  or  either  of  them  had  ever  filed 
with  the  industrial  accident  board  a  written  statement  that  they 
accepted  the  proyisions  of  said  act  of  1911. 
Id. — Fall  or  Scaffold — ^Neolioenob  of  BuildeBt— Evn>ENCE. — In  this 
action,  in  which  the  injuries  complained  of  by  plaintiff  were  sus- 
tained through  the  fall  of  a  scaffold  upon  which  he  was  working  as 
a  carpenter  in  the  construction  of  a  house,  and  in  which  action  the 
owner  of  the  house  and  the  builders  who  had  contracted  to  do  all  the 
SS  (HI  App.— 21 
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earpenter  work  were  joined  ae  defendants,  the  evidence  justified  the 
jury  in  finding  that  the  plaintiff's  injuries  were  caused  by  the  negli- 
gence of  the  owner's  eodefendants  who,  in  the  construction  of  the 
scaffold,  were  represented  by  their  employee  who  built  it  and  did  not 
securely  fasten  it. 

Id. — Fellow-sebvant. — ^Under  the  act  of  1911  which  was  in  force  at  the 
time  the  plaintiff  sustained  the  injury  involved  in  this  action,  the 
fact  that  the  person  who  built  the  scaffold  was  a  fellow-servant  of 
the  plaintiff  was  not  a  defense  to  the  plaintiff's  action  against  the 
defendants. 

Id. — OwNEB  AND  Independent  Oontractobs. — There  having  been  a  writ- 
ten agreement  between  the  owner  and  his  eodefendants  in  this  ac- 
tion, by  which  the  latter  had  agreed  to  furnish  all  carpenter  labor 
for  the  work  on  a  honse  and  garage  for  a  stated  sum  of  money,  tes- 
timony that  the  owner  had  the  right  to  say  how  the  work  should  be 
done,  and  apportioned  his  installments  of  payments  according  to  the 
men  his  eodefendants  had  on  the  work,  was  not  snffieient  as  against 
the  terms  of  the  written  contract  to  prove  or  tend  to  prove  that  the 
plaintiff,  a  earpenter  employed  on  the  building,  was  an  employee  of 
the  owner. 

Id. — Two  OoNTBAonNo  Pabties — ^Liabilitt  fob  Servant's  Neouoence. 
When  the  right  to  select  the  servant  and  to  control  his  work  rests  in 
one  of  two  contracting  parties  to  an  independent  contract,  the  party 
excluded  from  such  selection  and  control  is  freed  from  liability  for 
the  negligence  of  the  servant. 

Id. — ^Relation  or  Gontbaotob  Unohanged  bt  Gebtaik  Rights  or  Em- 
ployer.— The  fact  that  an  employer  has  the  right  to  make  altera- 
tions in,  deviations  from,  additions  to  and  omissions  from  contract 
work  does  not  change  the  relation  of  one  contracting  to  do  the  work 
from  that  of  an  independent  contractor  to  that  of  a  mere  servant. 

Id. — ^Masteb  and  Servant — Contractors  not  Servants. — Tested  by  the 
definition  of  a  servant,  found  in  section  2009  of  the  Civil  Code,  the 
contractors,  sued  in  this  action  as  eodefendants  of  the  owner,  were 
not  servants  of  the  owner,  and  he  could  not  be  termed  their  master, 
as  they  were  doing  their  work  in  pursuit  of  an  independent  calling. 

Id. — Owner  not  Liable  roR  Oontoactor's  Negligence. — ^Under  the  evi- 
dence and  the  law  in  this  ease  the  owner  was  not  the  employer  of 
the  plaintiff,  and  the  negligence  of  the  eontractors  was  not  negli- 
gence  for  which  the  owner  was  liable. 

Contracts  —  Interpretation  —  Question  or  Law  roB  the  Court.— 
Where  the  terms  of  a  contract  are  clear  and  certain,  its  meaning 
and  effect  and  the  relation  of  the  parties  to  it  thereby  created  ba- 
eome  a  question  of  law  to  be  decided  by  the  conrt 

loi —Evidence — Age  or  Wbitinos — Expert  Testimony. — Even  if  it  b« 
Msnmed,  as  determined  by  some  authorities  that  the  eomparativ* 


Digitized  by 


Google 


Sept.  1918.]  MiCKEL  V.  Althouse.  323 

ages  of  documents  and  writings  is  a  proper  subject  of  expert  testl- 
monjf  yet  there  should  be  as  a  ground  for  the  admission  of  such  tes- 
timony some  reasonably  extensive  length  of  time  involved  in  the  in- 
quiry, or  there  should  be  some  controversy  over  the  genuineness  of 
the  signatures  or  the  order  in  which  they  were  made,  or  concerning 
interlineations  or  other  irregularities  discernible  in  the  document. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  triaL 
Paul  J.  McCormick,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  courL 

Prank  Bryant,  for  Appellants. 

Frank  A.  McDonald,  for  Respondent 

CONRET,  P.  J.— The  plaintiff  obtained  judgment  against 
the  defendants  on  account  of  personal  injuries  alleged  to  have 
resulted  from  negligence  of  the  defendants.  The  defendants 
appeal  from  the  judgment,  and  from  an  order  denying  their 
motion  for  a  new  trial. 

On  the  twentieth  day  of  February,  1913,  the  plaintiff  was 
working  as  carpenter  on  a  house  then  being  constructed  for 
the  defendant  J.  B.  Althouse  on  land  owned  by  Althouse  in 
the  city  of  Los  Angeles.  In  his  complaint  the  plaintiff  al- 
leged that  he  was  working  under  the  direction  of  the  defend- 
ants Borden,  who  had  supervision  over  the  plaintiff  and  the 
right  to  direct  and  control  his  services,  and  that  those  defend- 
ants were  at  that  time  acting  for  and  on  behalf  of  the  owner 
of  the  property.  In  their  answer  the  defendants  alleged  that 
the  defendants  Borden  were  not  acting  as  superintendents  for 
the  owner,  but  that,  on  the  contrary,  they  were  acting  as 
contractors  and  not  otherwise,  and  that  any  work  done  or 
services  performed  by  defendants  Borden  was  done  and  per- 
formed under  contract  with  the  owner,  and  that  the  owner 
did  not  have  the  right  to  direct  and  control  the  services  of  the 
plaintiff.  The  defendants  denied  the  allegations  charging 
them  with  negligence,  and  alleged  facts  showing  that  the 
accident  was  due  solely  to  the  negligence  of  the  plaintiff, 
such  conduct  being  without  the  direction,  knowledge,  or  con- 
sent of  the  defendants. 

At  the  time  when  this  accident  occurred  there  was  in  force 
tn  act  approved  April  8,  1911,  entitled:  "An  act  relating  to 
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the  liability  of  employers  for  injuries  or  death  sustained  by 
their  employees,  providing  for  compensation  for  the  accidental 
injury  of  employees,  establishing  an  industrial  accident 
board,  making  an  appropriation  therefor,  defining  its  powers 
and  providing  for  a  review  of  its  awards.*'  According  to  the 
provisions  of  that  act  the  industrial  accident  board  was  not 
authorized  to  provide  compensation  for  accidental  injury  to 
employees  of  private  persons  if,  at  or  prior  to  the  time  of  the 
accident  to  the  employee,  the  employer  had  not,  in  the  manner 
provided  in  the  act,  elected  to  become  subject  to  the  provisions 
thereof.  In  the  absence  of  such  election,  any  employee  in- 
jured by  reason  of  negligence  of  the  employer  was  entitled 
to  maintain  an  action  at  law  for  damages ;  but  it  was  provided 
that  in  such  cases  the  liability  of  the  employer  would  be  sub- 
ject to  the  provisions  of  sections  1  and  2  of  said  act.  Section 
1  of  that  act  reads  as  follows:  "In  any  action  to  recover  dam- 
ages  for  a  personal  injury  sustained  within  this  state  by  an 
employee  while  engaged  in  the  line  of  his  duty  or  the  course 
of  his  employment  as  such,  or  for  death  resulting  from  per- 
sonal injury  so  sustained,  in  which  recovery  is  sought  upon 
the  ground  of  want  of  ordinary  or  reasonable  care  of  the  em- 
ployer, or  of  any  officer,  agent  or  servant  of  the  employer, 
the  fact  that  such  employee  may  have  been  guilty  of  con- 
tributory negligence  shall  not  bar  a  recovery  therein  where 
his  contributory  negligence  was  slight  and  that  of  the  em- 
ployer was  gross,  in  comparison,  but  the  damages  may  be 
diminished  by  the  jury  in  proportion  to  the  amount  of 
negligence  attributable  to  such  employee,  and  it  shall  be 
conclusively  presumed  that  such  employee  was  not  guilty  of 
contributory  negligence  in  any  case  where  the  violation  of  any 
statute  enacted  for  the  safety  of  employees  contributed  to 
such  employee's  injury;  and  it  shall  not  be  a  defense:  (1)  That 
the  employee  either  expressly  or  impliedly  assumed  the  risk 
of  the  hazard  complained  of.  (2)  That  the  injury  or  death 
was  caused  in  whole  or  in  part  by  the  want  of  ordinary  or 
reasonable  care  of  a  fellow-servant."     (Stats.  1911,  p.  796.) 

Appellants  demurred  to  the  amended  complaint  upon  the 
ground  that  it  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  They  claim  that  the  court  erred  in  overrul- 
ing that  demurrer.  Their  contention  is  that  the  complaint 
was  insuflficient  because  it  did  not  allege  facts  showing  gross 
negligence  or  willful  personal  misconduct  of  the  defendants. 
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But  we  think  that  the  demurrer  was  properly  overruled. 
The  complaint  did  not  allege  that  the  defendants,  or  either  of 
them,  had  ever  filed  with  the  industrial  accident  board  a 
written  statement  to  the  effect  that  they  accepted  the  provi- 
sions of  the  act.  If  such  election  had  been  made,  the  fact 
would  be  within  the  knowledge  of  the  defendants,  and  we 
think  that  the  burden  was  upon  them  to  plead  such  fact  in 
bar  of  the  action,  if  the  fact  existed.  The  plaintiff  was  en- 
titled to  assume  that  his  ordinary  right  of  action  continued 
to  exist.  Upon  that  assumption,  the  statement  of  facts  show- 
ing want  of  ordinary  care  on  the  part  of  the  employer  was 
sufficient  to  enable  the  plaintiff  to  state  a  cause  of  action. 

Appellants  contend  that  there  is  no  evidence  of  negligence 
on  the  part  of  them,  or  of  either  of  them.  Appellant  J.  B, 
Althouse  further  contends  that  there  is  no  evidence  tending 
to  prove  that  the  plaintiff  was  acting  as  his  employee  at  the 
time  of  the  accident.  The  record  leaves  no  doubt  that  the 
house  on  which  the  accident  occurred  was  the  property  of  the 
defendant  Althouse;  and  that  at  the  time  when  he  received 
the  injuries  the  plaintiff  was  engaged  at  work  as  a  carpenter 
in  putting  on  the  outside  finish  of  that  house.  The  plaintiff 
was  working  in  company  with  another  carpenter  named  Chap- 
man. In  order  to  do  their  work  it  was  nece&sary  for  them 
to  stand  on  a  scaffold.  That  scaffold  was  constructed  by  them 
out  of  materials  which  were  on  the  ground  for  that  purpose. 
The  staging  of  the  scaffold  gave  way  and  let  the  plaintiff  fall 
to  the  ground  whereby  he  was  seriously  injured. 

It  further  appears  from  the  testimony  introduced  on  be- 
half of  the  plaintiff,  that  the  staging  rested  upon  a  cross- 
piece  called  a  ledger.  This  ledger  was,  at  one  end,  nailed  to 
a  part  of  the  scaffold  four  feet  away  from  the  house,  and  at 
the  other  end  was  nailed  to  a  piece  called  a  scab,  which  in  turn 
was  nailed  to  the  side  of  the  house.  Instead  of  notching  the 
scab  and  resting  the  ledger  on  the  notch,  as  it  should  have 
been  in  order  to  be  safe,  the  ledger  was  nailed  directly  to  the 
face  of  the  scab.  The  scaffolding  gave  way  at  the  end  of  the 
ledger  that  was  fastened  to  the  scab,  because  the  scab  was  not 
notched.  The  scab  slipped  off  from  the  house.  There  were 
several  two  by  four  studding  in  the  house  near  that  point. 
The  scab  was  nailed  into  the  siding,  and  not  into  the  studding. 
If  the  scab  had  been  nailed  to  the  studding  and  the  scab 
notched,  and  the   ledger   properly   placed  on  the   scab  and 
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nailed  to  it,  the  accident  would  not  have  happened.  Chap- 
man built  the  scaffold  and  the  plaintiff  handed  the  stuff  up 
to  him.  Chapman  nailed  the  scab  to  the  house.  The  plain- 
tiff did  not  know  of  the  unsafe  condition  of  the  scaffold 
before  he  went  upon  it.  There  were  plenty  of  materials  upon 
the  ground,  and  the  men  had  the  privilege  of  using  all  that 
was  necessary  in  the  building  of  the  scaffold.  When  they  first 
started  to  put  up  the  scaffolding  plaintiff  had  started  to 
notch  the  scab,  and  Borden  said  that  it  was  not  worth  while 
to  do  so.    For  that  reason  the  scab  was  not  notched. 

From  the  evidence  thus  produced  the  jury  was  justified  in 
finding  that  the  plaintiff's  injuries  were  caused  by  negli- 
gence of  the  defendants  Borden,  represented  by  their  em- 
ployee, Chapman,  and  that  the  plaintiff  was  not  negligent  in 
failing  to  see  and  know  that  Chapman  had  not  securely  fast- 
ened the  scaffolding  to  the  house.  Under  the  provisions 
above  quoted  from  the  statute  which  was  in  force  at  that 
time,  the  fact  that  Chapman  was  a  fellow-servant  of  the 
plaintiff  is  not  a  defense  to  the  action. 

It  does  not  necessarily  follow,  however,  that  any  liability 
has  been  established  against  the  defendant  Althouse.  The 
plaintiff  testified  that  he  was  working  for  Althouse;  but  the 
specific  facts  shown  do  not  support  that  conclusion.  The 
house  was  being  constructed  for  Althouse  and  was  his  prop- 
erty. But  there  is  no  evidence  that  the  plaintiff  was  hired  by 
Althouse,  or  that  Althouse  ever  at  any  time  or  in  any  way  rec- 
ognized the  plaintiff  as  his  employee.  The  defendants  intro- 
duced in  evidence  a  contract  in  writing  in  the  following  terms : 

"Los  Angeles,  Cal.,  Ja.  25,  1913. 

*'We,  the  undersigned,  agree  to  furnish  all  carpenter 
labor  for  roughing  in  and  finishing  house  and  garage  No. 
514  So.  Manhattan  PI.,  for  the  sum  of  eleven  hundred  and 
twenty-five  dollars  ($1,125.00). 

** Borden  Bros. 
"Q.  H.  Borden. 

"Accepted  January  25, 1913. 

"John  B.  Althouse." 

G.  H.  Borden  testified  that  he  signed  that  contract  and  that 
it  was  the  contract  under  which  he  performed  all  the  car- 
penter work  in  the  construction  of  the  house;  that  he  wrote 
the  contract  on  the  day  of  its  date  and  that  it  was  accepted 
by  Althouse  on  the  same  day;  that  Q.  H.  Borden  had  general 
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supervision  over  the  carpenters  and  built  according  to  the, 
plans;  that  he  made  no  changes  from  the  plans  unless  he  had 
orders  from  the  owner;  that  Althouse  furnished  the  plans 
and  the  materials  and  had  the  right  to  say  how  the  work 
should  be  done;  that  Althouse  paid  him  in  weekly  payments 
according  to  the  number  of  men  that  Borden  had  on  the  work : 
"Mr.  Althouse  gave  me  the  money  and  I  used  it  in  paying 
off  the  men."  The  facts  that,  according  to  the  testimony  of 
Borden,  the  owner  had  the  right  to  say  how  the  work  should 
be  done,  and  apportioned  his  installments  of  payments  ac- 
cording to  the  number  of  men  that  Borden  had  on  the  work, 
are  not  sufScient,  as  against  the  terms  of  the  written  contract, 
to  prove,  and  do  not  tend  to  prove,  that  the  plaintiff  was  an 
employee  of  the  owner.  Borden  Bros,  were  under  contract  to 
furnish  the  carpenter  labor  and  they  had  the  uncontrolled 
right  to  employ  the  carpenters  and  to  retain  or  discharge  them 
at  will.  When  the  right  to  select  the  servant  and  to  control 
his  work  rests  in  one  of  two  contracting  parties  to  an  inde- 
pendent contract,  the  party  excluded  from  such  selection  and 
control  is  freed  from  liability  for  the  negligence  of  the  ser- 
vant. {Callan  v.  BuU,  113  Cal.  593, 598,  [45  Pac.  1017] .)  And 
the  fact  that  the  employer  has  the  right  to  make  alterations, 
deviations,  additions  to,  and  omissions  from  the  contracted 
work  does  not  change  the  relation  of  the  party  contracting  to 
do  the  work  from  that  of  an  independent  contractor  to  that  of 
a  mere  servant.  {Oreen  v.  Soule,  145  Cal.  96,  99,  [78  Pac. 
337].)  Where  the  terms  of  a  contract  are  clear  and  certain, 
its  meaning  and  effect  and  the  relation  of  the  parties  to  it 
thereby  created  become  a  question  of  law  to  be  decided  by  the 
court  (Oreen  v.  Soule,  supra.)  **A  servant  is  one  who  is 
employed  to  render  personal  service  to  his  employer,  other- 
wise than  in  the  pursuit  of  an  independent  calling,  and  who  in 
such  service  remains  entirely  under  the  control  and  direction 
of  the  latter,  who  is  called  his  master."  (Civ.  Code,  sec. 
2009.)  Tested  by  this  section,  Borden  Bros,  were  not  servants 
of  Althouse  and  Althouse  could  not  be  termed  their  master,  as 
they  were  doing  their  work  in  pursuit  of  an  independent 
calling. 

The  only  evidence  offered  by  the  plaintiff  for  the  purpose 
of  contradicting  the  fact  of  existence  of  the  written  contract 
above  set  forth,  consisted  of  the  testimony  of  an  expert  on 
handwriting,  who,  after  examining  the  written  contract,  an- 
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swered  negatively  the  question  whether  in  his  opinion  the 
signatures  thereto  **were  made  on  the  same  day."  The  de- 
fendants' objection  to  this  question  should  have  been  sus- 
tained. Assuming  the  law  to  be  that,  as  some  authorities 
have  determined,  the  comparative  ages  of  documents  and  of 
writings  is  a  proper  subject  of  expert  testimony,  yet  as  a 
ground  for  the  admission  of  such  testimony  there  should  be 
some  reasonably  extensive  length  of  time  involved  in  tbe 
inquiry,  or  there  should  be  some  controversy  over  the  genuine- 
ness of  the  signatures  or  the  order  in  which  they  were  made, 
or  concerning  interlineations  or  other  irregularities  discern- 
ible in  the  document.  But  none  of  these  conditions  exist  here. 
It  is  not  easily  conceivable  that,  under  the  circumstances  here 
shown  to  have  existed,  any  substantial  weight  should  be  al- 
lowed to  the  bald  statement  that  the  signatures  were  made 
**not  on  the  same  day.**  Consistently  with  the  answer,  they 
might  have  been  made  on  the  very  next  day.  In  its  trifling 
nature  the  question  is  analogous  to  one  wherein  a  party  sought 
to  show  by  expert  testimony  that  a  cross  placed  in  attestation 
of  the  signature  of  a  person  who  could  not  write,  was  made  by 
somebody  else,  or  that  somebody  else  held  the  pen.  To  which 
the  judge  replied:  **I  draw  the  line  there;  I  can't  stand  for 
it."  {Wolf  V.  Gall,  176  Cal.  787,  [169  Pac.  1017].)  As  we 
view  this  case,  it  therefore  is  established  that  defendant  Alt- 
house  was  not  the  employer  of  the  plaintiflP  and  that  the  negli- 
gence of  Borden  Bros,  is  not  negligence  for  which  he  is 
responsible. 

The  judgment  and  order  against  appellant  J.  B.  Althouse 
are  reversed.  The  judgment  and  order  against  the  defendants 
W.  Howard  Borden  and  Al.  Borden  are  affirmed. 

James,  J.,  and  Shaw,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  November  29,  1918. 
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[Oh.  No.  2596.    Ffnt  Appellate  Distriet— Oetober  1,  1918.] 

MRS.  PRANK  KELLNER  LEWIS,  Executrix,  etc.,  Appel- 
lant, V.  JOHN  H.  HALL  et  al..  Defendants;  SAN 
JOAQUIN  VALLEY  FARM  LANDS  COMPANY 
(a  Corporation),  Respondent. 

Vendob  and  Vendee — Peinoipal  and  AoEN!r— Purchase  noic  Vendor's 
Agent — Notice  of  Change  in  Agent's  Authobitt. — Persons  who 
obtained  from  an  agent  holding  the  written  authority  of  the  owner, 
a  contract  for  the  sale  and  conveyance  of  land,  with  knowledge  that 
the  owner's  authority  to  the  agent  reserved  to  the  owner  the  right 
to  modify,  alter,  or  terminate  it,  and  also  with  knowledge  that  a 
tenant  of  the  owner  was  in  possession,  under  a  lease  from  the  owner, 
of  one-half  of  the  land  included  in  the  contract  of  sale,  were  charge- 
able with  notice  of  a  modification  of  tiie  agent's  authority,  by  which 
the  part  of  the  land  thus  leased  had  been  withdrawn  by  the  owner 
from  sale. 

Id. — OoouPANOT  ST  Tenant— NoTioi  io  Pubohasxb.— Occupancy  of 
land  by  a  tenant  is  notice  to  a  prospective  purchaser  of  the  tenant's 
rights. 

Id. — Title  to  Growing  Crops. — ^Where  there  has  been  no  actual  convey- 
ance of  land,  the  passing  of  title  to  crops  growing  thereon,  by  a  mere 
contract  for  a  sale  and  conveyance  of  the  land  in  the  future,  is  based 
upon  the  doctrine  that  equity  treats  a  thing  agreed  to  be  done  as 
actually  performed. 

lD.~EQuiTr— Performance  by  Vendee.— The  equitable  principle  which 
treats  a  thing  to  be  done  as  actually  performed  will  not  be  applied 
for  the  purpose  of  defeating  equity,  and  where  a  vendor  has  re- 
mained in  possession  of  the  land,  and  the  vendee  has  not  performed, 
nor  attempted  to  perform,  nor  demanded  possession  of  the  land,  nor 
done  anything  to  show  that  he  ever  intended  to  perform,  a  court  of 
equity  will  not  apply  the  equitable  doctrine  referred  to  so  as  to  con- 
vert a  mere  agreement  into  an  equitable  conveyance,  and  by  so  doing 
take  away  a  crop  from  its  owner  and  give  it  to  one  who  has  not  done 
anything  toward  its  production. 

Id.— Mortgage  of  Growing  Crop — Foreglosube — Beceivership— Erro- 
neous Order — Costs. — Where  in  an  action  to  foreclose  a  mortgage 
on  growing  crops  a  receiver  was  improvidently  appointed,  by  an 
erroneous  order,  the  expense  of  the  receivership  was  properly  im* 
posed  upon  the  plaintiff  who  obtained  the  order. 

Id*— Notice. — ^Where  in  such  case  the  receiver's  account  was  settled  by 
the  court  in  a  proceeding  for  that  purpose,  of  which  the  plaintiff 
had  dna  aotk^  and  two  days  later,  without  an^  further  proceedings, 
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the  court  made  an  additional  order  fixing  tlie  reeefyer^s  compensa- 
tion and  directing  it  to  be  paid  bj  the  plaintiff,  it  cannot  be  snccesar 
fally  contended  that  the  latter  order  was  without  notice  to  the  plain- 
tiff, since  it  was  based  upon  the  proceeding  of  which  the  plaintiff 
had  notice. 

APPEAL  from  the  Superior  Court  of  Fresno  County. 
H.  Z.  Austin,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Gallaher  &  Aten    and  Childers  &  Bruce,  for  Appellant. 

O'Brien  &  Spalding,  for  Respondent 

LENNON,  P.  J. — This  was  an  action  to  foreclose  a  mort- 
gage given  by  defendants  John  H.  Hall,  Howard  H.  Hall, 
and  Emmett  H.  Hall  upon  a  volunteer  crop  of  barley  growing 
upon  land  belonging  to  the  defendant  San  Joaquin  Valley 
Farm  Lands  Company  (a  corporation),  hereinafter  referred 
to  as  the  Land  Company,  and  for  which  land  they  held  a  con- 
tract of  purchase.  The  defendants  Hall  confessed  judgment 
in  the  sum  of  $2  J54.20,  the  amount  of  the  obligation  to  secure 
which  the  crop  mortgage  was  given,  for  which  sum,  with  in- 
terest, judgment  was  duly  awarded  against  them;  but  as  to 
the  Land  Company  the  court  decreed  that  the  plaintiff  take 
nothing,  and  that  the  rights  of  said  company  in  said  crop  so 
mortgaged  were  superior  to  those  of  the  plaintiff,  and  denied 
to  the  plaintiff  any  relief  by  way  of  foreclosure.  Pending  the 
litigation  a  receiver  was  appointed  upon  the  prayer  of  the 
plaintiff,  and  in  its  judgment  the  court  ordered  that  the 
balance  in  his  hands,  amounting  to  the  sum  of  $1,250.88,  be 
paid  to  the  Land  Company.  The  court  also,  after  final  judg- 
ment, made  an  order  that  the  compensation  of  said  receiver, 
amounting  to  the  sum  of  four  hundred  dollars,  be  paid  by  the 
plaintiff.  The  appeal  is  by  plaintiff  from  that  part  of  the 
judgment  denying  her  any  relief  against  the  Land  Company 
and  awarding  to  the  latter  the  balance  in  the  receiver's  hands, 
and  is  taken  upon  the  judgment-roll.  Plaintiff  also  appeals 
from  the  order  charging  her  with  the  payment  of  the  receiver's 
fees,  and  this  part  of  her  appeal  is  based  ui>on  a  bill  of  excep- 
tions. 

The  facts,  which  are  very  fully  found  by  the  court  and  as 
to  which  there  seems  to  be  no  dispute,  are  as  follows:  The  San 
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Joaquin  Valley  Farm  Lands  Company  on  January  15,  1915, 
was  the  owner  of  some  seventy  thousand  acres  of  land  sit- 
uated in  the  county  of  Fresno.  It  had  its  principal  place 
of  business  in  the  City  of  Los  Angeles,  and  on  said  date 
entered  into  a  contract  with  Stine  &  Eendrick  (a  corpora- 
tion), doing  business  in  the  city  of  San  Francisco,  by  which 
Stine  &  Kendrick  was  employed  to  sell  some  thirty  thousand 
a^res  of  said  land  in  parcels  of  varying  size  and  upon  certain 
conditions,  terms,  and  restrictions.  On  April  26,  1915,  the 
Land  Company  executed  to  its  said  agent  a  power  of  attorney, 
authorizing  said  agent  to  make,  execute,  sign  and  deliver 
contracts  for  the  sale  of  the  lands  authorized  to  be  sold  by 
said  agreement.  This  power  of  attorney  made  specific  refer- 
ence to  the  said  contract  of  January  15,  1915,  and  to  the  pro- 
visions therein  contained  by  which  it  could  be  modified,  al- 
tered, or  terminated.  The  terms  of  this  contract,  and  also 
of  said  power  of  attorney,  were  known  to  the  defendants  Hall. 
Included  in  said  lands  so  authorized  to  be  sold  was  a  tract  of 
some  640  acres  described  as  follows:  The  east  one-half  of  sec- 
tion 32  and  the  west  one-half  of  section  33  in  township  15 
south,  range  17  east,  M.  D.  B.  &  M.  On  December  17,  1915, 
the  Land  Company  leased  to  one  V.  P.  Snow  one-half  of  this 
tract,  namely,  that  part  described  as  the  west  half  of  section 
33,  for  a  term  of  nine  months  from  said  date,  and  said  Snow 
immediately  took  possession  of  said  lands,  and  remained  in 
their  actual,  open,  and  exclusive  possession  and  occupancy 
until  the  filing  of  this  suit.  On  December  22,  1915,  the  Land 
Company  notified  Stine  &  Eendrick  of  the  execution  and  de- 
livery of  this  lease,  and  instructed  it  to  withdraw  the  land 
so  leased  from  sale  during  the  term  of  said  lease.  On  De- 
cember 27,  1915,  said  agent  assented  in  writing  to  said  with- 
drawal and  notified  the  Land  Company  to  that  effect.  The 
Hall  brothers  were  never  notified  of  any  <;hange  or  limitation 
of  the  authority  of  Stine  &  Eendrick  to  make  contracts  for 
the  sale  of  lands  included  in  the  authorization  of  January  15, 

1915,  and  did  not  know  of  such  change  or  limitation  until 
after  the  making  and  delivery  of  their  crop  mortgage  here- 
inafter referred  to;  nor  did  they  nor  the  plaintiff  ever  inquire 
of  the  Land  Company  whether  that  company  had  made  any 
change  in  the  authority  of  their  said  agent.    On  January  12, 

1916,  without  the  knowledge  or  consent  of  the  Land  Company, 
Stine  &  Eendrick,  in  the  name  of  and  for  the  Land  Company, 
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entered  into  a  written  agreement  with  the  defendants  Hall, 
by  which  agreement  said  agent  and  attorney  in  fact  attempted 
to  bind  and  obligate  the  Land  Company  to  sell  and  convey 
to  said  defendants  Hall  the  640  acres  herdnbefore  described, 
for  a  price  of  $150  per  acre,  of  which  the  sum  of  nineteen 
thousand  two  hundred  dollars  was  made  payable  two  years 
from  the  date  of  the  contract,  and  the  remainder  in  eight 
equal  annual  installments  thereafter,  together  with  interest  at 
the  rate  of  six  per  cent  per  annum  on  the  unpaid  purchase 
price,  payable  annually.  Said  oontract  also  contained  the 
following  provisions: 

''Third:  That  any  crop  heretofore  planted  upon  said  prem- 
ises  is  hereby  reserved  by  the  owner,  and  the  possession  of  sudi 
of  said  premises  so  planted  shall  not  be  delivered  to  nor  taken 
by  said  purchaser  until  said  crop  shall  have  been  harvested 
and  removed  from  said  premises;  .  .  • 

''Twenty -second:  The  purchaser  agrees,  forthwith  after  the 
execution  hereof,  to  erect  on  said  luids  above  described  and 
fully  pay  for  suitable  buildings  and  other  permanent  im* 
provements  costing  not  less  than  a  sum  equal  to  ten  per  cent 
of  the  total  purchase  price  aforementioned,  and  likewise  to  im« 
mediately  commence  and  continue  in  good  faith  the  develop- 
ment of  said  lands  and  the  whole  thereof  by  planting  thereon 
alfalfa,  fruit  or  other  crops  acceptable  to  the  owner,  and 
should  the  purchaser  fail  so  to  do,  said  purchaser  shall  be  con- 
clusively deemed  to  be  in  default  hereunder,  and  the  owner 
may  exercise  either  of  the  options  hereinabove  granted  pro* 
viding  for  the  termination  of  this  agreement  or  the  specific 
enforcement  of  the  same." 

The  contract  in  all  respects  as  to  form  complied  with  the 
requirements  of  the  Land  Company.  At  the  time  of  the  mak- 
ing of  this  contract  the  land  covered  by  it,  except  that  part  of 
it  leased  to  Snow,  was  in  the  actual  occupancy  and  possession 
of  the  Land  Company,  and  so  remained  up  to  the  time  of  the 
commencement  of  this  action,  and  neither  of  said  defendants 
Hall  ever  demanded  or  sought  to  take  possession  thereof.  At 
the  time  of  the  execution  of  said  contract  to  them  they  were 
insolvent,  and  so  have  been  ever  since,  and  they  have  at  no 
time  attempted  to  comply  with  their  contract  in  any  respect. 
At  that  time  also  there  was  growing  upon  said  land  a  volun- 
teer crop  of  barley  which  had  sprung  up  from  grain  lost  by 
the  Land  Company  in  harvesting  the  previous  crop.    On 
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April  5,  1915,  and  for  a  long  time  prior  thereto  the  defend- 
ants Hall  had  been  indebted  to  the  plaintiff,  as  executrix  of 
the  estate  of  E.  F.  Kellner,  deceased,  in  the  sum  of  $2,754.20^ 
represented  in  large  part  by  a  promissory  note  given  by  them, 
and  the  balance  being  upon  an  open  account ;  and  on  said  day 
they  executed  and  delivered  to  the  plaintiff,  as  such  executrix, 
a  promissory  note  in  said  sum,  payable  on  demand,  and  bear- 
ing interest  at  the  rate  of  one  per  cent  per  month,  and  at  the 
same  time  made  and  delivered  to  the  plaintiff  a  mortgage 
upon  the  said  crop  of  barley  as  security  therefor.  At  the 
time  of  accepting  this  mortgage  the  plaintiff  was  aware  that 
the  only  right  or  title  of  the  defendants  Hall,  if  any,  to  said 
crop,  arose  out  of  the  contract  for  the  purchase  of  the  land 
above  described,  and  she  also  knew  that  said  defendants  Hall 
had  not  taken  nor  sought  to  take  possession  of  the  land,  and 
that  it  was  in  the  actual  and  open  occupancy  of  the  Land  Com- 
pany and  its  tenant,  and  that  the  defendants  Hall  had  done 
nothing  whatever  to  in  any  way  comply  with  their  contract 
for  the  purchase  of  said  land.  This  mortgage  is  the  instru- 
ment sought  to  be  foreclosed  in  this  action. 

Upon  the  foregoing  findings  of  fact  the  trial  court  entered, 
among  others,  the  following  conclusions  of  law ;  that  the  de- 
fendants Hall  acquired  no  title  to  the  said  crop,  or  right  to 
sell  or  mortgage  the  same,  and  that  the  mortgage  to  the  plain- 
tiff was  of  no  force  or  effect  as  against  the  Land  Company; 
that  the  brothers  Hall  were  in  default  under  their  contract 
with  the  Land  Company ;  that  the  plaintiff  took  said  mortgage 
subject  to  the  superior  right  of  the  Land  Company,  as  vendor 
under  said  contract,  to  disafiSrm,  cancel,  or  terminate  the  same 
on  account  of  said  default,  and  that  the  defendants  Hall  at 
the  time  of  the  execution  and  delivery  of  said  mortgage  had 
no  right  or  power  to  encumber  the  crops  growing  upon  said 
land.  Judgment  was  accordingly  entered  that  the  plaintiff 
as  against  the  Land  Company  take  nothing  by  her  action. 

We  are  of  the  opinion  that  the  judgment  appealed  from 
must  be  affirmed.  Without  deciding  whether,  as  contended 
by  the  appellant,  it  was  the  duty  of  the  Land  Company  to 
notify  all  persons  having  knowledge  of  their  contract  of 
agency  with  Stine  ft  Eendrick  of  any  modification  therein,  it 
appears  to  us  that  the  defendants  Hall  were  clearly  put  upon 
notice  of  such  modification,  and  that  they  are  to  be  charged 
with  knowledge  of  such  facts  as  a  proper  inquiry  upon  their 
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part  would  have  disclosed.  Knowing  that  the  Land  Com- 
pany had  specifically  reserved  the  right  to  change  the  scope 
of  the  agency  of  Stine  &  Eendriek,  and  that  a  tenant  was 
openly  in  possession  of  one-half  of  the  land  for  the  purchase 
and  immediate  delivery  of  which  they  contracted,  they  made 
no  inquiry  of  said  tenant  as  to  any  rights  which  he  claimed, 
which  inquiry,  if  made,  would  have  disclosed  the  fact  that 
this  part  of  the  land  had  been  withdrawn  from  sale;  nor, 
irrespective  of  the  open  occupancy  of  such  land  by  a  tenant, 
did  the  defendants  Hall  make  any  inquiry  of  the  Land  Com- 
pany as  to  whether  they  had  exercised  their  reserved  power 
of  modification  of  their  agent's  authority.  The  authority  of 
the  agent  to  enter  into  this  contract  having  been  in  fact  with- 
drawn, the  principal  can  be  held  to  it  only  by  showing  some 
breach  of  duty  on  its  part  and  no  omission  on  the  part  of  the 
defendants  Hall  which  prevents  them  from  taking  advantage 
of  such  breach.  The  fact  that  a  vendor  of  land  in  the  occu- 
pancy of  his  tenant  who  contracts  for  its  immediate  delivery 
thereby  places  himself  under  the  obligation  to  terminate  the 
tenancy,  has  no  bearing  upon  the  question  of  notice.  The 
occupancy  of  the  tenant  was  notice  to  a  prospective  purchaser 
of  his  rights,  and  a  pursuance  of  the  inquiry  which  such  occu- 
pancy in  the  present  case  made  necessary  on  the  part  of  the 
defendants  Hall  would  undoubtedly  have  disclosed  the  lack  of 
authority  on  the  part  of  Stine  &  Eendrick  to  enter  into  this 
contract. 

Quite  apart  from  this  question  of  notice  the  judgment  of 
the  court  must  be  sustained  upon  the  further  ground  that 
under  the  facts  as  disclosed  by  the  findings,  the  title  to  the 
crop  did  not  pass  to  the  Hall  brothers,  and  this,  not  by  reason 
of  any  express  reservation  thereof,  but  because  there  are  no 
facts  existing  in  the  case  upon  which  a  passage  of  title  to  the 
crop  from  the  Land  Company  to  the  defendants  Hall  can  be 
predicated.  It  is  true  that  the  appellant  in  her  brief  cites 
authorities  to  the  effect  that  a  purchaser  of  real  estate  under 
a  contract  giving  him  the  right  to  possession  becomes  the 
owner  of  crops  growing  thereon  when  the  contract  was  entered 
into,  unless  there  be  an  express  reservation  of  such  crops ;  but 
where  there  has  been  no  actual  conveyance  of  the  land,  the 
passing  of  title  to  crops  growing  upon  the  land  by  means  of  a 
mere  contract  for  such  conveyance  in  the  future  is  based  upon 
the  equitable  doctrine  that  equity  treats  a  thiuff  agreed  to  be 
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done  as  actually  performed  (8  R.  C.  L.  360;  Speicher  v.  Lacy, 
28  Okl.  541,  [35  L.  R.  A.  (N.  S.)  1066,  115  Pac.  271] ;  Lhmn 
y.Yakish,  10  Okl.  388,  [61  Pac.  926]),  and  is  a  principle 
applied  only  for  the  purpose  of  doing  equity  between  the 
parties.  An  equitable  principle  will  not  be  applied  for  the 
purpose  of  defeating  equity.  In  the  present  case  the  Hall 
brothers  did  nothing  under  their  contract;  they  did  not  enter 
upon  its  performance  and  never  attempted  to.  They  made  no 
demand  for  possession  of  the  land,  and  the  Land  Company, 
not  having  been  informed  of  the  existence  of  the  contract,  was 
not  in  a  position  to  make  a  tender  of  possession.  There  is 
nothing  to  show  that  the  defendants  Hall  ever  intended  to  per- 
form, and  the  only  reasonable  inference  to  be  drawn  from 
the  facts  is  that  they  did  not.  To  ask  a  court  of  equity  under 
such  circumstances  to  apply  the  equitable  doctrine  above  re- 
ferred to  for  the  purpose  of  converting  a  mere  agreement  to 
convey  into  an  actual  conveyance,  and  by  so  doing  take  away 
a  crop  from  its  owner  and  give  it  to  persons  who  have  not 
raised  a  finger  in  its  production,  or  taken  or  manifested  an 
intention  to  take  a  single  step  under  a  contract  by  which  they 
might  have  acquired  it,  is  to  invite  a  stem  refusal.  As  it  has 
been  said  of  the  statute  of  frauds  that  it  will  not  be  used  for 
the  purpose  of  aiding  the  commission  of  a  fraud,  so  of  a  prin- 
ciple of  equity,  it  will  not  be  applied  for  the  purpose  of  defeat- 
ing equity.  {Sellers  v.  Solway  Lamd  Co.,  31  Cal.  App.  259, 
[160  Pac.  175].)  In  that  case  the  court  declined  to  invoke 
the  equitable  principle  of  estoppel  against  the  party  in  whose 
favor  the  equities  of  the  case  seemed  to  lean. 

The  respondent,  in  support  of  the  judgment,  argues  very 
persuasively  that  even  if  title  to  the  crop  passed  to  the  Hall 
brothers,  the  subsequent  exercise  by  the  Land  Company  of  its 
option  to  terminate  the  contract,  coupled  with  its  possession 
of  the  land  at  all  times,  defeated  the  lien,  if  any,  of  the  chattel 
mortgage;  but  we  think,  in  view  of  our  conclusion  on  the 
points  already  discussed,  that  it  is  not  necessary  to  consider 
and  decide  that  question. 

As  to  the  plaintiff's  appeal  from  the  order  charging  her 
with  the  payment  of  the  receiver's  fees,  it  appears  from  the 
record  that  the  appointment  was  made  at  the  request  of  the 
plaintiff,  and  that  the  Land  Company  (who,  as  we  have  seen, 
was  in  possession  of  the  land)  had  ample  means  and  was  able 
to  respond  t^  the  plaintiff  for  any  damages  that  might  result 
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to  her  from  its  poeseflsion  or  disposition  of  tlie  crop.  The 
court  in  its  findings  declared  that  the  appointment  of  the  re- 
ceiver was  improvidently  and  erroneously  made.  Under  these 
circumstances  it  would  have  been  manifestly  unjust  to  charge 
the  defendant's  property  with  the  compensation  of  the  re- 
ceiver, and,  on  the  other  hand,  such  expense  could  legitimately 
be  imposed  upon  the  plaintiff,  at  whose  instance  the  receiver 
was  appointed.  (Frick  v.  Fritz,  124  Iowa,  529,  [100  N.  W. 
513] ;  McAnrow  v.  Martin,  183  HL  467,  [56  N.  B.  168] ; 
Ephraim  v.  Pacific  Bank,  129  Cal.  589,  [62  Pac.  177].) 
Appellant's  principal  objection  to  this  order  is  that  it  was 
made  without  notice  to  him,  but  the  record,  we  think,  does 
not  bear  out  this  contention.  It  shows  that  the  receiver  filed 
his  report  and  account,  praying  that  it  be  settled  and  his 
compensation  fixed;  that,  thereafter,  the  Land  Company  filed 
objections  to  the  account,  and  asked  that  the  receiver's  com- 
pensation be  not  paid  from  the  funds  in  his  possession,  but 
that  the  court  should  order  it  to  be  paid  by  the  plaintiff.  A 
hearing  was  duly  had  upon  this  matter,  of  which  the  plaintiff 
had  notice.  Thereafter,  and  on  December  5,  1916,  the  court 
made  an  order  settling  the  account,  but  containing  no  direc- 
tion as  to  the  receiver's  compensation.  Two  days  later,  how- 
ever, and  without  any  further  proceedings,  the  court  made 
the  additional  order  of  which  the  appellant  is  now  complain- 
ing, and  which  fixed  the  receiver's  compensation  at  the  sum  of 
four  hundred  dollars  and  made  it  payable  by  the  plaintiff. 
While  it  would  have  been  more  usual  to  dispose  of  ail  the 
matters  pertaining  to  the  receiver's  account  in  one  formal 
order,  we  can  perceive  no  error  in  covering  the  matter  by  two 
separate  orders  divided  by  an  interval  of  time  of  two  days. 
The  second  order,  equally  with  the  first,  was  based  upon  the 
proceeding  of  which  the  plaintiff  had  notice. 
For  the  reasons  given,  the  judgment  and  order  are  affirmed. 

Beasly,  J.,  pro  tern.,  and  Sturtevant,  J.,  pro  tern,,  concurred. 
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[C9t.  No.  2458.    IMnt  Appellato  IMstriet.— October  2,  1918.] 

ELIZABETH  KING,  Eespondent,  v.  PETER  PAPAZIAN. 
et  aL,  AppellantB. 

Aptkal — ^Finding — Conflicting  Etidencx. — An  appellate  court  will  not 
disturb  a  finding  whieh  rests  on  eonflieting  testimony. 

Fraudulent  Oontstanox — Creditor's  Bill — Judomxnt  Supported  bt 
Findings. — In  an  action  in  the  nature  of  a  creditor's  bill,  findings 
that  the  transfer  under  attack  was  made  voluntarilj,  and  without  a 
Taluable  eonsideration,  at  a  time  when  the  grantor  was  insolvent, 
fully  support  a  judgment  for  the  plaintiff. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Fresno  County,  and  from  an  order  denying  a  new  triaL 
H.  Z.  Austin,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Ernest  Klette,  for  Appellanta. 

J.  P.  Bemhard,  for  Bespondent. 

STURTEVANT,  J.,  pro  fern.— This  is  an  action  in  the 
nature  of  a  creditor's  bill.  The  plaintiff  had  judgment  in 
the  trial  court  and  the  defendants  have  appealed  from  the 
judgment  and  the  order  denying  a  new  trial.  The  record  was 
brought  up  under  section  953a  of  the  Code  of  Civil  Procedure. 
The  principal  point  made  by  the  appellants  is  that  certain 
findings  are  not  supported  by  the  evidence.  The  findings  are 
general  and  special.  The  plaintiff  alleged,  and,  by  its  general 
finding,  the  trial  court  found  that  the  transfer  under  attack 
was  made  voluntarily  and  without  a  valuable  consideration  at 
a  time  when  the  grantor  was  insolvent  and  was,  therefore, 
void.  These  findings  alone  fully  support  the  judgment. 
(Civ.  Code,  sec.  3442.)  The  plaintiff  alleged,  and  the  trial 
court  made  a  special  finding,  that  the  transfer  in  question  was 
made  with  intent  to  defraud  the  creditors  of  the  grantor  and 
particularly  this  plaintiff  and  to  prevent  this  plaintiff  from 
collecting  her  judgment  recovered  in  the  basic  suit.  The 
record  contains  evidence  to  support  each  of  said  findings  and 
the  most  that  can  be  said  is  that  there  were  some  conflicts  in 
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the  evidence.  But  an  appellate  court  may  not  disturb  a  find- 
ing which  rests  on  conflicting  testimony.  As  the  trial  court 
found  that  the  transfer  was  not  given  for  a  valuable  consid- 
eration, this  case  does  not  come  within  the  rule,  stated  in 
Hart  V.  Church,  126  Cal.  471,  [77  Am.  St.  Rep.  195,  58  Pac. 
910,  59  Pac.  296],  that  the  plaintiff  must  show  the  grantee's 
knowledge  of  the  fraudulent  intent  of  the  grantor.  It  follows 
that  the  judgment  should  be  affirmed,  and  it  is  so  ordered. 

Lennon,  P.  J.,  and  Beasly,  J.,  pro  tern.,  concurred. 


[CSt.  No.  2528.    FInt  Appelkite  District.— October  8,  1918.] 

GEORGE  W.  SCHNEIDER,  Respondent,  v.  OAKMAN 
CONSOLIDATED  MINING  COMPANY  (a  Corpora, 
tion),  Appellant. 

Open  Book  Aocount — Acoount  Stated^ Evn>EN<n. — In  an  action  by 
the  assignee  of  the  manager  of  a  corporation  against  the  corpora- 
tion, upon  an  open  book  account  and  upon  an  account  stated,  books 
kept  by  the  assignor  himself,  in  which  the  entries,  with  the  excep- 
tirn  of  two  or  three  items,  were  made  contemporaneously  with  the 
transactions,  and  in  which  the  items  were  correctly  entered,  were 
properly  admitted  in  evidence,  although  there  seemed  to  have  been 
some  inconsistencies  in  such  books. 

OONTBAOT — GONTINUANCX  IN  ElCPLOTMSNT— PRCSUMPTION  AM  TO  SALABT. 

Where  a  person,  hired  at  a  fixed  salary,  continues  in  the  said  em- 
ployment without  any  new  contract,  the  presumption  is  that  the  con- 
tinued employment  is  at  the  same  salary. 
Account  Stated — Failube  to  Make  Timely  Objections. — ^An  aceount 
rendered  to  a  debtor  becomes  an  account  stated  and  the  foundation 
for  an  independent  cause  of  action  thereon,  when,  after  the  lapse  of 
a  reasonable  time,  no  objection  has  been  made  thereto. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    E.  P.  Shortall,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Theodore  L.  Breslauer,  for  Appellant. 

Costello  &  Costello  and  H.  L.  Corson,  for  Respondent. 
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BEASLY,  J.,  pro  tern. — This  is  an  appeal  by  defendant  from 
a  judgment  for  plaintiff  upon  an  assigned  claim  of  one  Frank 
Dillon.  The  defendant  is  a  mining  corporation,  with  its  prin- 
cipal place  of  business  in  Massachusetts.  On  December  19, 
1907,  the  def^idant  acquired  a  group  of  mines  in  Nevada 
County,  California,  from  F.  H.  Oakman.  On  September  29, 
1909,  Dillon  was  elected  mine  manager,  and  from  the  22d  of 
November  of  that  year  he  served  as  vice-president  of  the  com- 
pany. On  or  about  the  third  day  of  June,  1911,  his  salary 
was  fixed  at  $150  per  month,  to  continue  to  the  first  day  of 
January,  1912.  He  was  paid  this  salary  in  full  to  that  date. 
He  continued  in  the  service  of  the  company  until  the  first  day 
of  August,  1914,  without  any  new  arrangement  being  made  as 
to  salary.  It  is  claimed  by  the  defendant  that  during  the  year 
1913  he  either  performed  no  services,  or  that  his  services  were 
materially  different  from  those  performed  by  him  as  manager 
during  the  period  between  his  employment  and  the  first  day 
of  January,  1913 ;  but  an  examination  of  the  evidence  shows 
that  he  was  busy  about  the  affairs  of  the  company  during 
that  time  except  during  a  short  period  when  he  was  absent  on 
a  vacation.  While  the  mine  was  apparently  not  in  operation, 
he  kept  it  in  condition  to  show  to  prospective  purchasers,  did 
the  assessment  work  on  the  claims,  and  otherwise  employed 
his  time  pretty  fuUy  about  the  mine.  He  did  not  charge  the 
full  price  for  his  services  during  this  period,  however,  but  of 
this  it  seems  to  us  the  defendant  has  no  right  to  complain. 
Schneider,  upon  the  assignment  of  the  claim  to  him,  brought 
this  action  upon  two  counts,  the  first  of  which  is  for  $4,219.49 
upon  an  open  book  account,  alleged  to  have  accrued  within 
four  years  before  January  17, 1916,  the  date  of  filing  the  com- 
plaint, and  the  second  upon  an  account  alleged  to  have  been 
stated  between  the  parties  on  or  about  August  1,  1914,  and, 
except  as  hereafter  stated,  the  claim  was  composed  of  work 
done  by  Dillon  as  mine  manager  for  the  company.  Dillon 
kept  books,  and  one  of  the  chief  grounds  upon  which  the 
appellant  urges  that  this  case  should  be  reversed  is  that  these 
books  should  not  have  been  admitted  in  evidence  because  of  the 
irregularities  of  Dillon's  bookkeeping.  It  is  true  that  there 
seem  to  be  some  inconsistencies  in  the  books.  Many  such  are 
pointed  out  by  counsel,  but  from  the  evidence  it  appears  that 
Dillon  kept  these  books  himself;  that  the  entries,  except  of 
two  or  three  items,  were  made  practically  contemporaneously 
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with  the  transactions  and  on  the  dates  that  appear  on  the  face 
of  the  books;  that  the  items  were  correctly  entered  thereon, 
and  it  must  be  held  that  this  was  sufScient  to  justify  their 
admission. 

It  is  contended  that  they  should  not  have  been  admitted 
because  the  salary  of  Dillon  was  entered  up  at  $150  per  month 
instead  of  an  entry  being  made  of  the  separate  items  of  work 
that  he  did  during  the  month,  but  as  he  was  working  at  a 
salary  of  $150  per  month  there  seems  to  be  nothing  in  this 
point. 

It  is  contended  that  there  was  no  contract  for  salary  beyond 
the  first  day  of  January,  1913,  but  it  does  not  appear  that  there 
was  any  other  contract  for  salary  except  the  agreement  for 
the  specific  period  above  mentioned  ending  on  the  last-named 
day, — at  least  we  are  directed  by  counsel  to  no  other  agree- 
ment for  salary.  The  rule  of  law  in  such  cases  is  that  where 
a  person,  hired  at  a  fixed  salary,  continues  in  the  same  em- 
ployment without  any  new  contract  the  presumption  is  that 
the  continued  employment  is  at  the  same  salary.  {Nicholson 
V.  Pat  chin,  5  Cal.  475.)  The  books  were,  therefore,  admis- 
sible in  evidence. 

It  is  contended  that  these  books  do  not  prove  the  truth  of 
the  items  therein  contained.  Conceding  this  to  be  true,  the 
record  contains  much  evidence  by  Dillon  himself  as  to  the 
verity  of  these  items,  and  we  think  that  the  evidence  amply 
sustains  the  findings  of  the  court  upon  all  questions  as  to  the 
amount  of  salary  due  Dillon. 

The  defendant  objects  to  a  certain  item  of  $468  dated  on 
the  books  as  of  August,  1914.  This  item  was  a  claim  by  Dillon 
against  another  company,  known  as  the  Sunshine  Company, 
which  was  assumed  by  defendant  by  a  resolution  adopted 
October  27,  1914.  This,  we  think,  is  a  suflScient  admission, 
taken  with  the  other  evidence  on  this  point,  that  the  company 
did  assume  to  pay  this  item,  and,  therefore,  as  Dillon  was 
making  up  a  set  of  books  for  the  purpose  of  dousing  his  entire 
account  with  the  defendant,  the  item  was  properly  included 
in  his  books. 

A  one  thousand  five  hundred  dollar  item  due  Dillon  on  the 
original  contract  under  which  the  mine  was  purchased  was  in- 
cluded in  this  book  account.  Defendant  argues  that  this  item, 
beinsr  due  upon  a  "special  contract,"  could  not  be  charged 
against  it  in  this  account,  but  we  see  no  reason  why  it  was  not 
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properly  so  charged.  It  was  a  claim  against  the  company  on 
December  3,  1912.  Oakman,  the  president  of  the  company 
and  its  responsible  directing  officer,  wrote  Dillon  telling  him 
not  to  worry  about  this  one  thousand  five  hundred  dollars, 
and  assuring  him  that  it  would  be  paid.  It  was  somewhat 
irregular  to  enter  it  upon  the  books  as  late  as  August,  1914, 
but  it  made  a  part  of  the  transaction  between  the  parties  and 
was  properly  included  in  the  account  between  them.  The  jus- 
tice of  the  claim  is  not  denied,  and  the  only  defense  set  up 
thereto  is  the  statute  of  limitations,  and  that  it  was  not  prop- 
erly included  in  the  proofs  to  sustain  the  account.  Had  the 
entry  been  made  as  the  first  item  of  the  account  and  entered 
at  the  date  of  Oakman 's  letter,  no  objection,  it  seems,  could 
properly  have  been  made  to  it.  We  are  not  favored  with  the 
date  or  terms  of  the  original  contract  except  by  inference. 
Counsel  has  not  seen  fit  to  call  our  attention  to  the  contract  if 
it  is  included  in  the  transcript,  and  we  have  been  unable  to 
find  it,  but  it  is  claimed  that  at  the  time  the  item  was  entered 
in  the  books  it  was  barred  by  subdivision  1  of  section  339  of 
the  Code  of  Civil  Procedure,  because  founded  upon  a  written 
agreement  made  outside  of  the  state  of  California.  We  are 
not  directed  to  the  evidence  that  it  was  executed  outside  the 
state ;  at  least  we  can  find  no  citation  to  any  such  evidence, 
and  we  have  been  unable  to  find  such  evidence  in  the  tran- 
script. The  history  of  the  item,  taking  the  statements  of  de- 
fendant's counsel  unsupported  by  citations  to  the  evidence,  is 
that  it  was  due  January  1,  1911 ;  it  appears  in  evidence  that 
on  December  3,  1912,  Oakman,  the  president,  promised  in 
writing  that  it  would  be  paid;  that  again  on  January  23, 
1913,  Amstein,  who  upon  Oakman 's  death  had  apparently 
assumed  direction  of  the  corporation's  affairs  in  Massa- 
chusetts, wrote  Dillon  that  "the  matter  will  surely  be  taken 
care  of  in  due  time";  that  on  August  1, 1914,  Dillon  entered 
the  item  in  his  account  before  finally  presenting  it  to  the  com- 
pany. We  are  constrained  to  leave  the  matter  as  the  trial 
court  found  it. 

The  count  upon  an  account  stated  is  also  sustained  by  the 
evidence.  Dillon  testified  that  he  deposited  the  account  in 
the  postoffice  on  or  about  August  1, 1914,  properly  directed  to 
the  defendant  at  its  office  in  Massachusetts,  and  that  he  paid 
the  proper  postage  thereon.  It  is  therefore  presumed  that  the 
letter  with  the  account  therein  was  delivered  to  the  defend- 
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ant ;  but  it  is  not  necessary  to  rely  on  this  presumption,  for  on 
the  17th  of  August,  1914,  Amstein  wrote  Dillon  a  letter  which 
cannot  be  interpreted  otherwise  than  as  a  promise  to  settle 
Dillon's  book  account,  and  on  September  2,  1914,  Amstein 
again  wrote  Dillon  promising  to  bring  about  a  settlement,  and 
on  September  15,  1914,  the  matter  was  brought  before  the 
directors,  as  shown  by  a  letter  from  Amstein  to  Dillon  written 
on  the  company's  stationery,  and  in  which  the  hope  was  held 
out  to  Dillon  that  the  matter  would  soon  be  fixed  up  with  him. 
On  October  6, 1914,  Amstein  again  wrote  to  Dillon  asking  him 
for  the  lowest  fig^ures  that  he  would  take  in  settlement  of  his 
claim,  and  on  November  4th  again  wrote,  sajring  that  he  had 
had  the  matter  up  before  the  directors,  and  assuring  him  that 
it  would  be  fixed  up  soon,  and  as  late  as  December  28,  1914, 
Perry,  another  oflScer  of  the  company,  wrote  Dillon  saying 
that  they  had  discovered  that  there  were  many  obligations  to 
be  met,  among  them  that  of  Dillon,  and  asking  him  for  a  state- 
ment of  his  account,  together  with  different  methods  of  settle- 
ment that  might  be  satisfactory  to  him,  and  reminding  him 
that  the  company  was  without  funds,  but  promising  that  they 
would  make  desperate  efforts  to  get  the  same.  Nowhere  in 
this  correspondence  is  there  any  objection  to  Dillon's  account. 

When  an  account  is  rendered  to  a  debtor  it  becomes  his 
duty  to  make  seasonable  objections  thereto,  if  any  he  has,  and 
if  he  does  not  do  so  the  account  becomes  an  account  stated  and 
the  foundation  of  an  independent  cause  of  action,  which  arises 
thereon  whenever  a  reasonable  time  has  elapsed  without  any 
objection  being  made  thereto.  It  has  been  held  that  under  cer- 
tain circumstances  failure  to  object  for  six  months  after  the 
receipt  of  an  account  by  the  debtor  is  unreasonable  (Crane  v. 
Stansbury,  173  Cal.  631,  [161  Pac.  7]),  and  in  Aikinaon  v. 
Oolden  Gate  Tile  Co.,  21  Cal.  App.  170,  [131  Pac.  107],  a 
space  of  twenty-five  days  which  elapsed  after  rendition  of  the 
account  without  objection  thereto  being  made  on  the  part  of 
the  debtor  established  the  account  as  an  account  stated. 

The  facts  of  this  case  clearly  sustain  the  allegations  of  the 
second  count  of  the  complaint.  (Auzerais  v.  Naglee,  74  Cal. 
60,  [15  Pac.  371] ;  Fen%  v.  March,  75  Cal.  566,  [17  Pac 
702] ;  Mayherry  v.  Cook,  121  Cal.  588,  [54  Pac.  95] ;  Terry  y. 
Sickles,  13  Cal.  427;  Cowell  v.  Sruyder,  171  Cal.  294,  [152  Pac 
920].) 
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It  IS  contended,  however,  that  the  two  items  above  men- 
tioned,— one  thousand  five  hundred  dollars  and  $468, — were 
barred  by  the  statute  of  limitations  before  the  presentation  of 
the  account  in  August,  1914.  We  think  the  evidence  suflBcient 
to  sustain  a  finding  that  the  company  kept  these  items  alive 
by  repeated  promises  to  pay  the  same  from  time  to  time,  and 
that,  therefore,  they  were  never  barred. 

In  this  case  the  labor  of  the  court  has  been  rendered  more 
difficult  by  the  failure  of  counsel  to  indicate  where  the  evi- 
dence supporting  their  various  contentions  might  be  found  in 
the  transcript  or  in  the  appendix  to  appellant's  opening  brief. 
We  think  the  court  may,  therefore,  be  pardoned  if  any  mis- 
takes have  been  made  in  reciting  the  evidence.  The  writer 
has  made  a  diligent  effort  to  discover  the  facts  as  stated  in  the 
briefs,  but  in  some  instances  has  been  unable  to  do  so. 

The  judgment  is  affirmed. 

Lennon,  P.  J.,  and  Sturtevant,  J.,  pro  tern.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  November  2,  1918,  and  a  petition 
to  have  the  cause  heard  in  the  supreme  court,  after  judgment 
in  the  district  court  of  appeal,  was  denied  by  the  supreme 
eourt  on  December  2, 1918. 


[Ov.  No.  2572.    Second  AppeUate  Diatrict.— October  8,  1918.] 

FRANK  0.  ROGERS,  Respondent,  v.  THE  ATCHISON, 
TOPEKA  AND  SANTA  FE  RAILWAY  COMPANY 
(a  Corporation)  et  al.,  Appellants. 

NXGLIOENCB — ^BlLEASX — AVOIDANCE — INADMISSIBILFTT  07  PaBOL  EVI- 
DENCE.— ^VHiere  one  in  full  possession  of  his  mental  faculties  executes 
releases  satisfying  and  discharging  all  his  claims  for  damages  for 
personal  injuries  sustained  by  him,  parol  evidence  to  avoid  the  re- 
leasee to  the  effect  that  he  was  assured  at  the  time  he  executed  them 
that  they  were  only  receipts  for  wages  for  lost  time,  will  not  be 
admitted. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Bernardino  County,  and  from  an  order  denying  a  new  triaL 
H.  T.  Dewhirst,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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U.  T.  Clotf  elter,  M.  W.  Reed,  Robert  Brennan,  and  F.  1. 
Held,  Jr.,  for  Appellants. 

George  L.  Greer,  Byron  Waters,  and  Grant  Holcomb,  for 
Respondent. 

CONRET,  P.  J. — Action  to  recover  damages  for  personal 
injuries  suffered  by  the  plaintiff,  caused  by  negligence  of  the 
defendants.  The  plaintiff,  at  the  time  when  the  injuries  were 
received  by  him,  was  employed  as  a  switchman  on  the  railroad 
of  the  defendant  corporation.  Defendant  Shortridge  was 
foreman  of  a  switching  crew  and  engine  of  the  defendant  cor- 
poration. The  defendants  appeal  from  the  judgment  and 
from  an  order  denying  their  motion  for  a  new  trial.  We 
observe,  however,  that  the  verdict  as  shown  in  the  transcript 
was  against  the  Railway  Company  only,  and  we  assume  that 
the  judgment  (which  is  not  shown  in  the  transcript,  but  entry 
of  which  is  recited  in  the  notice  of  appeal)  also  is  against  the 
Railway  Company  alone. 

In  addition  to  other  grounds  of  defense  which  we  find  it 
unnecessary  to  consider,  the  defendants  pleaded  that  for  a 
good  and  valuable  consideration  paid  to  the  plaintiff  by  the 
defendant  corporation,  the  plaintiff  executed  to  said  corpora- 
tion an  agreement  in  writing  releasing  it  from  all  liability 
arising  from  the  personal  injuries  claimed  to  have  been  sus- 
tained by  him  on  the  occasion  referred  to  in  the  complaint 
The  accident  occurred  on  the  sixth  day  of  February,  1913. 
On  April  28,  1913,  plaintiff  received  from  the  Railway  Com- 
pany (hereinafter  called  the  appellant)  the  sum  of  $56.42,  and 
executed  a  release  which  we  will  call  the  first  release.  On 
September  15,  1913,  plaintiff  received  from  appellant  the  fur- 
ther  sum  of  $350,  and  executed  another  document  which  we 
will  call  the  second  release.  The  releases  are  identical  with 
each  other  in  form.  They  refer  specifically  to  the  injury  sus- 
tained by  respondent  while  in  the  performance  of  his  duties' 
as  a  switchman  for  appellant  on  the  sixth  day  of  February, 
1913,  and  purport  to  fully  release,  discharge,  and  satisfy  all 
claims,  demands,  or  causes  of  action  arising  from  or  growing 
out  of  said  injuries.  In  each  of  the  releases  respondent,  in 
his  own  handwriting,  made  the  following  statement  above  his 
sismature:  "I  have  read  the  above  voucher,  receipt  and  release 
and  fully  understand  the  same." 
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It  is  conceded,  as  it  must  be,  that  the  first  release  upon  its 
face  purports  to  be  a  full  and  complete  release,  and  in  that 
respect  is  identical  with  the  second.  To  overcome  the  effect 
of  the  releases  respondent  gave  testimony  offered  by  him  for 
the  purpose  of  proving  that  both  payments  were  for  time  lost 
after  the  accident,  and  were  calculated  upon  the  basis  of  a  per^ 
centage  of  the  wages  which  respondent  would  have  earned  if 
the  accident  had  not  occurred.  As  a  part  of  the  same  attempt 
to  destroy  the  effect  of  the  releases,  respondent  testified  that 
his  **job  was  at  stake";  that  he  was  assured  by  appellant's 
agent  that  the  instruments  which  he  signed  were  only  receipts 
for  wages  or  for  lost  time.  The  testimony  thus  received  was 
admitted  over  objections  of  appellant,  specifying,  among  other 
things,  that  the  terms  of  a  written  contract  could  not  thus 
be  changed. 

At  the  times  when  these  settlements  were  made,  the  plain- 
tiff had  so  far  recovered  from  his  injuries  that  he  was  able  to 
and  did  voluntarily  visit  the  ofSce  of  appellant's  claims  agent, 
where  both  transactions  were  consummated,  and  he  was  in 
complete  possession  of  his  mental  faculties.  There  is  no  evi- 
dence to  the  contrary.  He  admits  that  appellant's  agents  did 
not  make  any  attempt  to  prevent  him  from  reading  the  re- 
leases before  they  were  signed  by  him. 

We  think  that  this  case  may  very  properly  be  determined 
upon  the  authority  of  Hcmland  v.  Southern  Calif  omia  Edison 
Co.,  172  Cal.  601,  [158  Pac.  328],  where  the  supreme  court  has 
clearly  stated  the  principles  governing  the  case,  and  has 
pointed  out  the  distinction  between  those  cases  in  which  re- 
leases of  this  kind  may  be  set  aside  and  those  where  such  re- 
leases may  not  be  set  aside.  It  is  true  here,  as  it  was  true 
there,  that  "no  case  is  cited,  and  we  find  none,  which  decides 
that  where  a  party  in  full  possession  of  his  faculties  signs  an 
instrument  which  he  has  read  and  considered  and  whose  terms 
and  provisions  he  understands,  he  may  avoid  the  effect  of  his 
act  by  producing  evidence  that  the  adverse  party  told  him 
that  the  instrument  was  not  binding."  Assuming  it  to  be 
true  that  respondent  in  this  case  did  not  read  the  contracts 
which  he  signed,  the  legal  situation  is  just  the  same,  for  he 
had  a  complete  unimpeded  opportunity  to  read  the  documents 
and  to  consider  their  effect. 

The  judgment  and  order  are  reversed. 

James,  J.,  and  Shaw,  J.,  concurred. 
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A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  December  2, 1918. 


[Civ.  No.  1866.    Third  Appellate  Distriet.— October  8,  1918.] 

PERCY  T.  FERERIRA,  Respondent,  v.  F.  J.  SILVEY  et  aL, 

Appellants. 

Emploteb  and  Emploteb— Peesonal  Injxtbies — ^Vicious  Mule — Suiri- 
oiENOT  OF  Evidence. — In  this  action  by  a  ranch  hand  to  recover  dam- 
ages for  personal  injuries  sustained  through  the  running  away  of  a 
team,  composed  of  a  mule  and  a  horse  hitched  to  a  mowing-machine, 
which  the  plaintiff  was  required  to  operate  in  the  course  of  his  em- 
ployment, the  evidence  is  held  sufficient  to  sustain  an  implied  find- 
ing of  the  jury  that  the  mule  was  wild  and  vicious  and  had  a  pro- 
pensity for  running  away,  and  waa  unsafe  to  be  employed  in  the 
ordinary  business  of  a  farm. 

Id. — Employer's  Knowledge  of  Danger. — Where,  in  such  action,  there 
was  some  evidence,  though  slight,  that  one  of  the  members  of  de- 
fendant partnership  knew  at  the  time  plaintiff  was  employed  that 
the  mule  was  given  to  running  away,  an  appellate  court  cannot  say 
that  such  evidence  was  insufficient  to  support  an  implied  finding  of 
the  jury  that  the  defendants  were  thoroughly  aware  of  the  vicious 
and  dangerous  nature  of  the  animaL 

Id. — Employee's  Knowledge — Conflict  of  Evidbngb — Question  fob 
Jury. — There  being  a  conflict  of  evidence  in  such  case  as  to  whether 
the  plaintiff  knew  of  the  mule's  dangerous  nature  and  its  disposi- 
tion to  run  away,  that  question  became  one  solely  for  the  jury. 

Id. — Employee's  Reuancx  on  E'mployer's  Assurances. — The  plaintiff 
in  such  case  had  the  right  to  rely  on  the  assurance  of  one  of  his  em- 
ployers, as  to  the  gentleness  of  the  mule,  although  his  own  obserw 
tion  of  the  mule's  actions  might  have  generated  a  suspicion  that  the 
animal  was  not  so  gentle  and  tractable  as  not  to  require  constant 
watching. 

Id. — Copartnership — ^Knowledge  of  One  Partner  Imputed  to  Atj^ — 
The  knowledge  of  one  partner  that  the  mule  in  such  case  had,  on  a 
prior  occasion,  run  away,  without  any  apparent  cause,  is  imputed  to 
all  the  defendants,  it  being  a  duty  resting  on  all  partners  to  know 
whether  the  instrumentalities  with  which  they  require  their  servants 
to  perform  services  for  them  are  ((&fe  or  unsafe. 

Id. — Proximate  Cause  op  Injury — Question  for  Jury. — Where  there 
was  some  evidence  that  the  animal  in  question  had  been  frightened 


Digitized  by 


Google 


Oct.  1918.]  Fererira  v.  Silvbt.  347 

by  the  wind  blowing  something  in  front  of  it,  the  question  whethet 
the  accident  was  the  result  of  a  cause  wholly  beyond  human  control, 
or  the  direct  result  of  the  wild  and  vicious  tendencies  of  the  animal, 
was  one  peculiarly  within  the  province  of  the  jury  to  decide. 

Id. — Nonsuit — Proper  Denial. — ^Where  the  plaintiff  has  made  out  a 
prima  facie  case  in  support  of  the  averments  of  his  complaint,  a  trial 
eonrt  has  no  legal  right  to  take  the  case  from  the  jury. 

lb. — Instructions  to  Jury. — Instructions,  in  efPect,  that  to  render  the 
owner  of  a  dangerous  or  vicious  animal,  who  permits  another  to  use 
or  drive  it,  liable  for  injnry  produced  by  such  animal,  such  owner 
must  have  known,  at  the  time  he  furnished  such  animal  to  another 
to  be  used  or  driven  by  him,  of  the  dangerous  nature  of  such  animal, 
are  correct. 

Id. — ^Unprejudicial  Refusal  or  Proposed  Instruction. — ^Refusal  of  an 
instruction  proposed  by  the  defendants  was  unprejudicial  where  the 
eonrt  had  orally,  and  in  clearly  understandable  language,  instructed 
the  jury  to  the  same  effect. 

Jury  and  Jurors — ^Misconduct. — A  jnror  cannot  impeach  his  own  ver- 
dict for  alleged  misconduct  where  the  evidence  of  such  misconduct 
is  offered  by  the  party  against  whom  the  verdict  was  given,  and, 
therefore,  the  affidavits  of  any  juror  as  to  the  considerations  govern- 
ing or  influencing  him  or  his  fellow-jurors  in  arriving  at  a  verdict 
cannot  be  reviewed. 

Id. — Sending  Instructions  to  Jury-room. — It  cannot  be  said  that 
prejudice  to  either  party  could  have  followed  from  the  fact  that 
after  the  jury  had  retired  and  deliberated,  the  court  sent  the  writ- 
ten instructions  to  the  jury-room,  and  that  the  jurors  were  thus  given 
an  opportunity  to  read,  and  did  read,  the  instructions  which  had  been 
read  to  them  by  the  court. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Sacrap 
mento  County.    Peter  J.  Shields,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Martin  I.  Welsh,  for  Appellants. 

Hughes,  Bradford  &  Cross,  for  Respondent 

HART,  J. — Plaintiff  brought  the  action  to  recover  from  de- 
fendants damages  for  personal  injuries  received  by  plaintiff 
by  reason  of  a  team  belonging  to  defendants  running  away. 
Judgment,  following  the  verdict  of  a  jury,  was  entered  iu 
favor  of  plaintiff  and  against  the  defendants,  individually  and 
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as  copartners,  for  the  sum  of  five  thousand  dollarsy  from 
which  judgment  defendants  proseoute  this  appeal. 

Defendants  are  farmers,  and,  at  the  time  of  the  injury  com- 
plained of,  were  engaged  in  general  farm  work  in  Solano 
County.  On  the  25th  of  April,  1915,  plaintiff  was  employed 
by  them  as  a  general  ranch  hand.  At  that  time  he  was 
twenty-eight  years  of  age,  in  good  physical  condition  and  was 
earning  $40  per  month  and  board.  On  the  third  day  of  June, 
1915,  the  defendant,  Frank  Silvey,  directed  plaintiff  to  cut 
hay  and  to  use  for  that  purpose  a  certain  team  composed  of 
one  horse  and  one  mule.  Plaintiff  hitched  the  team  to  a 
mower,  the  mule  being  on  the  off  or  right  side.  The  mower 
was  a  right-hand  cut,  the  sickle-bar  being  on  the  right  side. 
Plaintiff  started  cutting  hay  and  on  the  first  round  the  tongue 
of  the  mower  fell  down.  He  threw  the  sickle  out  of  gear,  tied 
the  lines  on  the  lever,  went  to  the  left,  past  the  horse,  and 
''grabbed  the  mule  by  the  halter,''  as  he  testified.  At  that 
time  ''the  north  wind  bio  wed,  it  came  out,  a  little  piece  of  hay, 
the  team  jumped,  started  to  run  away.''  He  said  that  the 
piece  of  hay  was  about  the  size  of  his  hat.  The  mule  forced 
him  down  on  the  bar,  the  sickle  cut  him  in  various  places  and 
he  was  dragged  for  a  distance  of  several  hundred  feet. 

Dr.  John  L.  White,  who  attended  plaintiff,  testified  that 
''he  had  a  comminoited  fracture — ^that  is,  a  fracture  in  two 
or  more  places.  He  also  had  two  perforations  about,  just 
above  the  knee,  and  he  had  several  abrasions  on  the  leg  below 
— ^between  the  knee  and  the  ankle.  .  .  .  The  bone  had  pro- 
truded the  flesh  before  I  saw  him,  on  the  inner  side,  I  believe. 
.  .  .  There  is  an  overlapping  of  the  bones  of  the  leg,  making 
the  leg  about  three  and  one  half  inches  shorter;  .  •  •  he  will 
always  have  a  shorter  leg  and  will  never  have  the  same  use  of 
it  that  he  once  had;  he  will  not  be  able  to  conduct  himself  as 
•  laborer." 

Appellants  insist  that  the  evidence  does  not  show  that  the 
mule  was  of  a  wild  and  of  a  vicious  nature  or  disposition. 

The  plaintiff  testified  that,  soon  after  his  employment  by 
defendants,  he  said  to  defendant,  Silvey:  "This  team  must  be 
a  lively  team/*  to  which  Silvey  replied:  "This  is  a  gentle 
team,  he  was  like  that  because  he  don't  work  for  four  or  five 
months.'*  Plaintiff  said  he  talked  to  defendant,  Silvey,  sev- 
eral times  about  the  team.  "Mr.  Silvey  says,  'Gentle  team.* 
Q«  What  did  you  tell  him  at  the  timet    A.    I  says,  'No  look 
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like  to  me/  Q.  No  look  like  to  you  I  A,  Because  livdy — 
lively  team.  Q.  Why  did  you  state  to  Mr.  Silvey  that  it  was 
a  lively  team!  A.  Because  I  saw  them  in  the  corral,  jump, 
jump  all  the  time,  playing. ''  On  another  occasion  when  he 
hitched  up  the  team  he  said:  "  'The  horses,  they  jump  lively.' 
I  says:  'Mr.  Silvey,  look  to  me  better  be  careful  with  this 
team.'  He  says:  'This  is  a  gentle  team.'  "  The  plaintiff 
said  that  he  was  never  informed  that  the  mule  had  run  away. 

On  cross-examination  he  testified  that  he  had  been  handling 
horses  and  mules  about  eight  years  and  considered  himself  a 
first-class  teamster;  that  he  had  driven  the  team  in  question 
four  or  five  times;  that  someone  helped  him  every  time  he 
took  the  mule  out  of  the  corral ;  that  the  mule  looked  to  him 
wild — ^"lively  mule" — and  that  he  was  "scared  of  him"  be- 
cause he  saw  him  jump  in  the  corral  and  kick  the  cows. 

John  Santos,  called  as  a  witness  for  the  plaintiff,  testified 
that  he  had  a  short  time  previously  to  the  accident  to  the 
plaintiff  worked  for  the  defendants  on  their  ranch  near 
Dixon;  that  his  employment  required  him  to  drive  a  team, 
and  that  he  drove  a  team  of  which  the  mule  in  question  was 
one ;  that,  on  one  occasion,  while  so  employed  and  engaged  in 
cutting  grass  "on  the  edge  of  the  levee,"  the  team  he  was 
driving,  the  said  mule  being  one,  suddenly  started  to  run  and 
ran  a  considerable  distance.  He  said  that  the  defendant,  Lewis, 
having  learned  of  the  "runaway,"  went  to  him  (witness)  and 
"started  quarreling  at  me,  growling  at  me,"  because  the  team 
ran  away,  and  the  witness  thereupon  quit  working  for  the  de- 
fendants. 

The  foregoing  testimony  is  suflScient  to  support  the  implied 
findings  of  the  jury  that  the  mule  in  question  was  of  a  wild 
and  vicious  disposition,  with  a  propensity  for  running  away 
from  the  control  of  its  driver,  and  that  it  was  just  such  an 
animal  of  the  horse  variety  which  it  would  be  unsafe  to  em- 
ploy in  the  ordinary  purposes  of  a  farm.  But  it  is  further 
contended  that,  "assuming  that  the  mule  was  of  a  wild  and 
vicious  nature,  the  evidence  does  not  show  that  defendants,  or 
either  of  them,  had  knowledge  of  such  wildness  or  vicious- 
ness. "  It  is  true  that  the  evidence  is  slight  upon  that  proposi- 
tion, but,  as  above  shown,  there  is  some  evidence  tending  to 
show  that  the  defendant,  Lewis,  knew  before  he  employed  the 
plaintiff  that  the  mule  was  given  to  running  away,  and  we  can- 
not say  that  the  evidence  referred  to  is  not  sufScient  to  support 
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the  implied  finding  that  said  Lewis,  when  the  plaintiff  was 
employed  by  the  defendants,  was  thoronghly  familiar  with 
the  vicious  and  dangerous  nature  of  the  mule  and  its  predilec- 
tion for  running  away  or  violently  releasing  itself  from  the 
control  of  its  driver  when  being  used  for  the  ordinary  farming 
purposes  of  the  ranch  of  the  defendants. 

It  is  insisted,  however,  that  the  plaintiff  was  fully  aware  of 
the  wild  and  unruly  nature  of  the  mule  before  the  mishap 
here  complained  of  occurred,  and,  therefore,  himself  assumed 
whatever  risk  attended  the  handling  of  the  animal.  To  this 
proposition,  the  plaintiff  makes  a  twofold  reply,  to  wit:  1. 
That  the  doctrine  of  the  assumption  of  risk  is  no  longer  a 
legal  defense  in  this  state  in  personal  injury  cases,  the  defense 
of  the  assumption  of  risk  having  been  expressly  abrogated  by 
the  Employers*  Liability  Act,  popularly  known  as  the  "Rose- 
berry  Act,'*  passed  by  the  legislature  of  1911  (Stats.  1911, 
p.  796) ;  2.  That  the  evidence  is  conflicting  upon  the  question 
whether  the  plaintiff  knew  of  the  disposition  of  the  mule  to 
run  away,  from  no  special  cause,  and  that,  therefore,  the  find- 
ing of  the  jury  thereon  forecloses  a  review  of  the  point  by  this 
court 

The  impression,  at  least  to  some  extent,  has  prevailed  that 
the  "Roseberry  Act"  and  all  its  provisions,  except  such  as 
might  have  been  retained  in  the  statute  known  as  the  "Work- 
men's Compensation  Act,"  were  repealed  by  the  latter  act, 
which  was  passed  by  the  legislature  of  1913  (Stats.  1913, 
p.  279),  it  being  generally  supposed  that  the  scheme  as  estab- 
lished by  the  Workmen's  Compensation  Act  for  the  protection 
and  compensation  of  servants  suffering  personal  injuries  in 
the  course  of  their  employment  and  while  engaged  therein  was 
intended  as  a  substitute  for  that  embraced  in  the  Roseberry 
Act.  In  Barrett  v.  Metropolitan  Contracting  Co.,  172  Cal. 
116,  [155  Pac.  645],  which  was  decided  on  February  15,  1916, 
the  supreme  court  unqualifiedly  declares  that  in  such  a  case  as 
this  it  is  essential  to  a  recovery  that  the  plaintiff  be  ignorant 
of  the  viciousness  of  the  animal  until  the  injury  has  happened. 
But  we  do  not  deem  it  necessary  in  this  case  to  pass  upon  the 
question,  since  counsel  for  the  appellants  have  not  raised  the 
point  that  the  provision  of  the  Roseberry  Act  excluding 
assumption  of  risk  as  a  defense  in  a  personal  injury  case  to 
which  such  a  dofpnse  would  under  the  facts  be  pertinent  is 
now  and  was  at  the  time  the  injuries  complained  of  here 
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occurred  nonexistent,  and,  since,  particularly,  we  agree  with 
the  respondent  on  the  proposition  that  there  is  a  conflict  in  the 
evidence  upon  the  question  whether  the  plaintiff,  previously 
to  the  time  he  was  injured  through  the  running  away  of  the 
mule,  knew  of  the  disposition  of  the  mule  to  perform  in  that 
dangerous  manner,  and  that,  therefore,  the  question  became 
one  solely  for  the  determination  of  the  jury. 

The  plaintiff  testified  (and  in  this  he  was  not  contradicted) 
that  he  had  altogether  ''hitched  the  mule  up"  and  driven  it 
five  different  times  only,  and,  while  (as  he  stated)  he  had 
observed  that  the  mule  was  a  very  ''lively"  animal  and  had 
several  times  told  Silvey,  one  of  the  defendants,  that  he  be- 
lieved the  mule  was  inclined  to  be  "lively,"  he  was  invariably 
assured  by  the  said  defendant  that  the  team  was  perfectly 
gentle,  and  thus  he  was  soothed  into  a  feeling  of  security  and 
safety  in  the  handling  of  the  team.  The  plaintiff  was  not  told 
by  the  defendants  or  by  any  other  person  that  the  same  mule 
had,  prior  to  his  employment  by  the  defendants,  run  away 
while  being  used  or  driven  by  the  witness,  Santos,  who  had 
formerly  worked  for  the  defendants,  performing  services  sim- 
ilar to  those  assigned  to  the  plaintiff  on  the  ranch  of  the  de- 
Ifendants.  The  plaintiff  had  the  right  to  assume  that  Silvey 's 
repeated  assurances  of  the  gentleness  of  the  mule  and  the  team 
of  which  said  mule  was  a  part  were  well  founded  and  true, 
notwithstanding  that  the  actions  of  the  mule  coming  under 
his  observation  might  have  generated  in  his  mind  some  sus- 
picion that  the  animal  was  not  so  gentle  and  tractable  as  not 
to  require  vigilant  watching  and  handling  when  being  used  in 
the  usual  employments  of  the  ranch.  In  this  connection,  it 
may  be  observed  that  it  was,  obviously,  the  duty  of  the  de- 
fendants to  have  given  the  plaintiff,  on  requiring  him  to  use 
the  mule  in  question  in  the  prosecution  of  the  employment  to 
which  they  assigned  him,  any  information  they  possessed  re- 
garding the  dispostion  of  the  mule  to  act  viciously  or  to  run 
away.  As  has  been  shown,  Lewis  knew  that  the  mule,  without 
any  apparent  cause,  had  run  away  on  an  occasion  prior  to  the 
time  at  which  the  defendants  employed  the  plaintiff,  and  here 
it  may  be  parenthetically  stated  that  if  the  other  defendants, 
who  were  the  partners  of  Lewis,  both  at  the  time  the  mule  ran 
away  from  Santos  and  at  the  time  of  the  employment  of  plain- 
tiff, did  not,  in  point  of  fact,  know  of  the  circumstance  of  the 
running  away  of  the  mule  from  Santos,  then  knowledge  of 
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that  circumstance  is  to  be  imputed  to  them.  (Clowdis  v. 
Fresno  Fhime  &  Irr.  Co.,  118  Cal.  315,  [62  Am.  St.  Rep.  238, 
50  Pac.  373] ;  Barren  v.  Metropolitan  Contracting  Co.,  172 
Cal.  116,  [155  Pac.  645] ;  Kittredge  v.  Elliott,  16  N.  H.  77,  [41 
Am.  Dec.  717] ;  Harris  v.  Carstens  Pkg.  Co.,  43  Wash.  647, 
[86  Pac.  1125,  6  L.  R.  A.  (N.  S.)  1164,  1169].)  It  was,  of 
course,  a  duty  resting  alike  upon  all  the  partners  to  know 
whether  the  instrumentalities  with  which  they  required  their 
servants  to  perform  services  for  them  were  safe  or  unsafe. 

The  point  next  urged  against  the  plaintiff's  right  to  a  re- 
covery arises  from  the  fact,  above  mentioned,  that,  just  before 
the  team  started  to  run,  a  small  bunch  of  hay  was  blown  by 
the  north  wind  near  the  team  and  close  to  their  heads.  It  is 
contended  that  that  circumstance  caused  the  team  to  become 
frightened  and  to  run.  It  is  hence  argued  that  but  for  the 
happening  of  that  circumstance,  the  team  would  not  have 
become  frightened  and  so  would  not  have  started  to  run  and 
that,  therefore,  the  proximate  cause  of  the  injury  to  the  plain- 
tiff was  directly  imputable  to  that  circumstance,  which  was 
beyond  the  control  of  human  agency.  In  other  words,  the 
contention  is  that  the  accident  and  consequent  injuries  to  the 
plaintiff  were  proximately  caused  by  '*an  act  of  God.'* 

We  have  given  above  the  testimony  of  the  plaintiff  as  to  the 
circumstance  of  the  small  bunch  of  hay  being  driven  by  the 
north  wind,  then  prevailing,  to  a  point  in  close  proximity  to 
the  team,  when  it  became  frightened  and  started  to  run.  It 
is  not  necessary  to  reproduce  that  testimony  here,  except  to 
repeat  that  the  plaintiff  described  the  bunch  of  hay  as  being 
about  the  size  of  a  man's  hat,  and  said  that  the  hay  did  not 
strike  or  touch  either  the  mule  or  the  horse.  We  cannot  say,  as 
a  matter  of  law,  that  the  cause  of  the  '*  runaway "  was  entirely 
due  to  the  blowing  of  the  hay  near  the  team,  as  indicated. 
That  circumstance  might  have  had  something  to  do  with  start- 
ing the  team.  It,  indeed,  may  be  conceded  that  it  did,  and 
still  it  was  for  the  jury  to  say  whether  that  circumstance  was 
the  proximate  cause  of  the  accident  and  injury.  Common  ex- 
perience justifies  the  observation  that  the  average  work-horse 
or  mule,  having  been  thoroughly  "broken'*  to  the  harness  and 
the  ordinary  burdens  cast  upon  horses,  is  so  gentle  in  his  rela- 
tions with  those  using  him  for  the  purposes  to  which  he  has 
been  educated — ^that  is,  is  so  bereft  of  nervousness  or  of  an 
inclination  to  become  nervous — ^that  the  mere  blowing  of  hay 
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or  paper  in  front  of  or  near  him  would  have  no  effect  upon 
him.  In  truth,  it  is  commonly  known  that  the  Wowing  of  a 
steam  whistle  or  the  noise  of  an  automobile,  or,  what  is  in- 
finitely worse,  the  noise  of  a  motorcycle,  as  it  is  ordinarily  pro- 
pelled through  streets  and  over  highways,  does  not  disturb 
in  the  least  the  average  work-horse  in  these  days.  On  the 
other  hand,  it  is  known  that  the  slightest  noise  or  disturbance 
of  any  character  will  often  arouse  to  a  high  pitch  the  nervous- 
ness of  a  spirited  or  high-strung  horse.  Such  an  animal  is 
generally  looking  for  such  trouble  from  natural  fear,  and  is 
ready  to  run  or  become  unmanageable  from  the  slightest 
causes,  which  would  not  disturb  the  average  work-horse.  Such 
an  animal  is  naturally  wild  in  disposition,  and  dangerous,  and 
it  is  just  such  a  horse  that  a  master  should  never  give  over  to 
his  servant  to  use  without  first  acquainting  the  servant  with 
its  dangerous  disposition.  In  this  case,  the  jury  could  well 
have  concluded  and  perhaps  did  conclude  from  the  evidence 
that  the  mule  in  question,  although  "broke"  to  the  harness, 
was  still  of  a  mean,  or  nervous  and  spirited  disposition,  with 
an  inclination  to  put  into  action  such  disposition  from  causes 
which  may  properly  be  regarded  as  of  the  most  trivial  nature 
when  it  is  considered  that  the  average  work-animal  would  pay 
no  attention  to  them,  and  that  the  blowing  of  the  bunch  of 
hay  to  a  point  near  where  it  was  standing  or  moving  only  had 
the  effect  of  startling  it  and  arousing  to  action  its  wild  and 
vicious  disposition.  Such  a  finding  would  not  be  inconsistent 
with  the  theory  that  the  proximate  cause  of  the  plaintiff's  in- 
juries was  the  vicious  disposition  of  the  mule  and  the  failure 
of  the  defendants,  who  knew  of  the  propensity  of  that  animal 
to  run  away,  to  inform  the  plaintiff,  who  then  had  no  knowl- 
edge thereof,  of  the  mule's  dangerous  disposition  when  the 
animal  was  given  into  his  hands  as  one  of  the  instrumentalities 
through  which  he  was  required  to  perform  his  duties  as  a  ser- 
vant of  the  defendants. 

The  foregoing  considerations  clearly  show,  we  think,  that 
the  question  whether  the  accident  was  the  result  solely  of  an 
act  of  God  or  a  cause  wholly  beyond  human  control  or  the 
direct  result  of  the  wild  and  vicious  tendencies  of  the  team 
or  the  mule  in  question,  together  with  the  failure  of  the  de- 
fendants to  invest  the  plaintiff  with  their  knowledge  of  the 
dangerous  characteristics  of  the  animal  when  they  required 
him  to  use  the  mule  to  carry  out  his  contract  of  employment 
tt  OaL  App.— as 
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with  them,  was  one  peculiarly  within  the  province  of  the  jury 
to  decide.  Hence,  as  to  that  question,  the  verdict  is  conclu- 
sive upon  this  court. 

The  next  point  made  by  the  appellants  is  that  the  court 
erred  in  making  the  order  denying  their  motion  for  a  nonsuit 
on  the  close  of  the  case  for  the  plaintiff.  The  consideration 
of  the  evidence  in  the  foregoing  discussion  necessarily  answers 
this  point  adversely  to  the  position  of  the  defendants.  It 
is  not  out  of  place  to  suggest,  however,  that  no  rule  is  better 
settled  in  this  state  than  that,  where  the  plaintiff  has  made 
out  by  the  evidence  a  prima  facie  case  in  support  of  the 
averments  of  his  complaint,  the  trial  court  has  no  legal  right 
to  take  the  case  from  the  jury.  Some  of  the  leading  cases 
upon  this  proposition  are  cited  in  Boyle  v.  Coast  Improve- 
ment Co.,  27  Cal.  App.  714,  721,  722,  [151  Pac.  25],  in 
which  also  the  rule  is  stated  and  applied.  Obviously,  a  read- 
ing of  the  testimony,  even  as  synoptically  given  herein,  will 
convince  any  fair-minded  person  that  the  plaintiff  more  than 
made  out  a  prima  fade  ease  of  culpable  negligence  on  the  part 
of  the  defendants  as  the  direct  cause  of  the  injuries  sustained 
by  him. 

The  court's  action  in  giving  and  refusing  certain  instruc- 
tions is  next  attacked.  The  only  given  instruction  of  which 
complaint  is  advanced  reads  as  follows:  *'The  court  in- 
structs you  as  a  matter  of  law  that  the  owner  of  a  dangerous 
mule  or  other  animal,  knowing  the  same  to  be  dangerous  to 
anyone  who  might  drive  or  use  it,  owes  the  duty  of  not  per- 
mitting others  to  drive  the  same  without  informing  any  such 
other  person  or  persons  of  the  fact  of  the  dangerousness  of 
such  animal;  and  this  is  true  whatever  may  be  the  relation 
of  such  owner  to  such  other  person  or  persons.  And  in  this 
case,  if  you  believe  from  the  preponderance  of  the  testimony 
that  the  defendants  knowingly  permitted  the  plaintiff  to  use 
or  drive  any  mule  dangerous  to  be  used  or  driven,  without 
informing  plaintiff  of  the  dangerousness  of  the  same,  and  the 
plaintiff,  while  endeavoring  to  use  said  mule,  without  fault 
or  neglect  upon  his  part,  and  without  knowing  the  danger- 
ousness of  the  same,  is  injured,  then  the  defendants  are  liable 
to  plaintiff  for  such  damages  as  he  may  sustain  by  reason 
thereof.'' 

The  appellants  declare  that  identically  the  same  instruc- 
tion was  condemned  as  erroneous  in  Firmey  v.  Curtis,  78  CaL 
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498,  500,  501,  [21  Pac.  120].  But  there  is  a  dissimilarity  be- 
tween the  two  instructions  as  to  a  vital  element  The  in- 
struction in  the  Finney  case  made  the  defendant  liable  with- 
out reference  to  his  taiowledge  of  the  vicious  nature  of  the 
horse.  The  court  said:  ''The  rule  is  well  settled  that  the 
owner  of  an  animal,  not  naturally  vicious,  is  tiot  liable  for  an 
injury  done  by  such  animal,  unless  it  is  affirmatively  shown, 
not  only  that  it  was  vicious,  but  that  such  owner  had  knowl- 
edge of  the  fact,"  citing  Shearman  &  Redfidd  on  Negligence, 
sections  1887,  1888,  and  Sutherland  on  Damages,  section  53. 
The  instruction  complained  of  in  this  case  (above  repro- 
duced herein  in  its  entirety)  declares,  as  will  be  noted,  that, 
to  render  the  owner  of  a  dangerous  or  vicious  mule  or  animal 
liable  for  injury  produced  by  such  animal,  such  owner  must 
have  known,  at  the  time  he  furnished  such  animal  to  another 
to  be  used  or  driven  by  him,  of  the  dangerousness  of  such 
animal.  Moreover,  the  court  incorporated  into  its  charge  to 
the  jury  several  instructions  requested  by  the  defendants 
themselves,  in  which  the  proposition  that  it  was  necessary, 
before  the  plaintiff  would  be  entitled  to  prevail,  to  show  that 
the  defendants  had  previous  knowledge  of  the  vicious  nature 
of  the  mule,  was  clearly  stated.  The  jury  could  not  have 
misunderstood  the  law  in  that  respect 

It  is  claimed  that  the  court  erred  by  refusing  to  allow  the 
defendants'  proposed  instruction  in  which  it  was  declared 
that  the  element  of  negligence  sought  to  be  stated  in  the 
allegation  of  the  complaint  that  the  ''harness  on  said  team 
.  .  .  was  defective  in  that  the  breast  strap  or  chain  was  not 
made  for  the  purpose,  but  was  a  halter  chain,  substituted  and 
used  as  a  breast  chain,  and  was  unsuitable  for  such  purpose, 
and  it  was  known  by  said  defendants,  and  each  of  them,  that  it 
was  unsuitable  for  such  purpose,  and  was  used  on  said  mule," 
etc.,  had  been  eliminated  from  the  case  as  one  of  the  alleged 
acts  of  negligence  directly  responsible  for  the  plaintiflE's  in- 
juries, and  that  the  issue  as  to  the  alleged  negligence  of  the 
defendants  was  thus  reduced  to  the  single  proposition 
whether  the  mule  was  of  a  vicious  nature,  and  whether  the 
defendants  had  knowledge  of  his  dangerous  characteristics 
before  and  at  the  time  the  mule  was  given  over  to  the  plain- 
tiff to  be  used  by  him  in  his  employment  with  the  defendants, 
and  did  not  put  the  plaintiff  in  possession  of  knowledge  of  the 
dangerous  disposition  of  the  animaL 
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The  plaintiff  had  testified  that  the  breast-strap  broke  and 
the  tongue  of  the  mower  fell  to  the  ground,  and  that  he  ran 
to  the  head  of  the  mule  and  grasped  the  halter  which  was  on 
the  animal  The  court  admitted  this  evidence,  not  as  ad- 
dressed to  an  issue  of  negligence  upon  which  the  plaintiff 
relied  for  a  Recovery,  but  as  bearing  upon  the  question 
whether  the  plaintiff,  in  going  to  the  head  of  the  team  and 
taking  hold  of  the  halter  attached  to  the  mule,  was,  all  the 
circumstances  considered,  guilty  of  contributory  negligence. 
The  court,  as  above  stated,  refused  to  adopt  the  instruction  of 
the  defendants  declaring  that  the  plaintiff  did  not  rely  upon 
the  alleged  defectiveness  of  the  harness  as  a  basis  for  a  re- 
covery, but,  orally,  and  in  very  plain,  clear,  and  readily 
understandable  language,  instructed  the  jury  to  that  effect. 
We  think,  therefore,  that  the  rejection  of  the  instruction  pre- 
ferred by  the  defendants  cannot  be  held  to  have  been  prejudi- 
cial. 

In  this  connection,  we  may  remark  that  the  general  charge 
of  the  court  was  a  fair  and  clear  statement  or  exposition  of 
the  principles  applicable  to  those  cases  of  personal  injury, 
like  the  one  before  us,  where  the  master  is  charged  with  hav- 
ing failed  to  furnish  his  servant  with  reasonably  safe  instru- 
mentalities with  which  to  perform  the  service  to  which  the 
latter  is  assigned,  and  by  reason  of  such  failure  or  omission 
on  the  part  of  the  master  the  servant  suffers  personal  injury 
in  the  course  of  his  employment.  We  may  further  suggest 
that  the  instructions  proceeded  upon  the  theory  that  the  doc- 
trine of  assumption  of  risk  is  still  a  legal  defense  in  those 
personal  injury  cases  where  it  is  pertinent  to  the  facts. 
Whether  the  court  waa  right  in  that  respect,  we  are  not,  as 
heretofore  stated,  prepared  to  say  at  this  time;  nor  are  we 
required  to  pass  upon  that  question  in  this  connection,  since 
it  is  obvious  that  the  theory  upon  which  the  instructions  were 
framed  in  the  particular  referred  to  was  T»c>t  unfavorable  to 
the  defendants,  nor,  as  the  result  of  the  trial  shows,  prejudi- 
cial to  the  plaintiff. 

The  next  and  last  point  arises  from  the  circumstance  that 
the  judge  of  the  court  below,  after  the  case  had  been  given 
to  the  jury  and  the  latter  had  been  engaged  in  deliberation 
thereon  for  about  an  hour,  sent  the  written  instructions  to  the 
jury-room  at  the  request  of  the  jury.  This  circumstance  fur- 
nished one  of  the  several  grounds  upon  which  the  motion  for 
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a  new  trial  was  based  and  pressed  before  the  trial  court,  and 
it  was  supported  by  the  affidavits  of  counsel  for  the  defend- 
ants, a  deputy  county  clerk,  the  deputy  sheriflP  under  whose 
charge  the  jury  were  placed  upon  the  submission  of  the  case, 
and  several  of  the  jurors.  All  the  jurors  but  one  (Juror 
Cutshall)  deposed  that  before  they  called  for  the  instructions 
they  had  taken  a  ballot  upon  the  question  whether  the  plain- 
tiff or  the  defendants  were  entitled  to  a  verdict,  and  that 
they  thereby  unanimously  agreed  to  a  verdict  in  an  unde- 
termined amount  of  damages  in  favor  of  the  plaintiff;  that, 
before  the  question  of  the  amount  of  damages  to  which  the 
plaintiff  was  entitled  was  considered  by  them,  it  was  sug- 
gested by  one  of  the  jurors  that  they  send  out  and  secure  the 
instructions  which  the  court  had  read  to  them.  They  there- 
upon requested  the  deputy  sheriff,  in  whose  charge  they 
were,  to  see  the  judge  and  ask  him  to  send  them  the  instruc- 
tions he  had  read  to  them.  Cutshall  deposed  that  a  differ- 
ence of  opinion  arose  between  the  jurors  upon  the  question 
whether  the  defendants  could  be  held  liable  for  the  alleged 
negligence  in  furnishing  the  plaintiff  with  defective  harness. 
The  instruction  given  by  the  court  upon  that  proposition,  it 
will  be  remembered,  was  orally  given,  or  not  in  writing.  The 
attorneys  for  the  defendant  each  deposed  that  the  instruc- 
tions were  sent  to  the  jury  without  his  knowledge  or  consent. 
J.  B.  Hughes,  one  of  the  attorneys  for  the  plaintiff,  deposed 
that  he  was  in  conversation  with  Martin  I.  Welsh,  one  of  the 
attorneys  for  the  defendants,  in  the  rotunda  of  the  court- 
house, near  the  entrance  to  Department  2  of  the  superior 
court,  when  the  deputy  sheriff  having  charge  of  the  jury 
passed  them  and  stated,  in  reply  to  a  question  by  Welsh  as 
to  what  the  jury  were  doing,  that  the  jury  had  asked  for  the 
instructions  and  that  he  was  on  his  way  to  communicate  the 
request  by  the  jury  for  the  instructions  to  the  judge;  that 
thereafter  affiant  and  Welsh  went  into  the  courtroom  of  De- 
partment 2  and  there  continued  their  conversation,  when  the 
said  deputy  sheriff  appeared  in  said  courtroom  and  affiant, 
in  the  immediate  presence  and  hearing  of  said  Welsh,  asked 
said  deputy:  **What  has  become  of  the  juryf  and  said 
deputy  replied:  ''Oh,  the  judge  has  sent  the  instructions  in 
to  them.*' 

It  is  a  well-established  principle,  founded  in  public  policy, 
that  a  juror  cannot  impeach    his  own  verdict  for    alleged 
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misconduct,  where  the  evidence  of  such  misconduct  is,  as 
here,  offered  by  the  party  against  whom  the  vei'dict  was 
given.  (See  People  v.  Chin  Nan,  146  Cal.  561,  [80  Pac. 
681],  and  cases  therein  cited.)  It  follows,  therefore,  that  the 
affidavit  of  any  juror  in  this  case  as  to  the  considerations 
governing  or  influencing  him  or  his  fellow-jurors  in  arriving 
at  a  verdict  cannot  be  reviewed.  But,  for  the  moment  and 
for  the  purposes  of  the  discussion  only,  waiving  this  proposi- 
tion and  considering  the  affidavits,  it  is  to  be  observed  that, 
as  above  stated,  all  the  jurors  save  and  except  Juror  Cut- 
shall,  declared  in  their  affidavits  that  it  had  been  unani- 
mously agreed  that  the  plaintiff  was  entitled  to  a  verdict 
under  the  evidence,  without  then  voting  upon  or  deciding  the 
question  of  the  amount  thereof,  before  the  instructions  were 
sent  for  or  any  suggestion  made  that  they  be  secured  and 
brought  to  them.  Therefore,  if  the  affidavits  were  properly 
reviewable,  it  was  within  the  discretion  of  the  trial  court  to 
hold,  upon  the  showing  thus  made,  that  the  jurors  unani- 
mously agreed  upon  a  verdict,  irrespective  of  the  amount, 
before  the  suggestion  to  send  for  the  instructions  was  made 
or  the  instructions  sent  for,  and  that  the  charge  was  not  sent 
for  as  a  result  of  a  controversy  arising  among  the  jurors 
upon  the  question  whether  they  were  authorized  to  consider 
the  defectiveness  of  the  harness,  as  alleged  in  the  complaint, 
as  one  of  the  grounds  upon  which  the  plaintiff  relied  for  a 
recovery. 

As  to  the  matter  of  sending  the  instructions  to  the  jury,  it 
is  to  be  said  that  there  is  no  law  expressly  authorizing  such 
a  course  to  be  pursued  in  civil  cases.  Section  612  of  the 
Code  of  Civil  Procedure  specifically  states  what  papers  or 
documents  may  and  may  not  be  taken  to  the  jury-room  by 
the  jury;  but  that  section  does  not  say  that  the  instructions 
given  may  be  so  taken,  nor  does  it  say  that  they  may  not  be 
taken  by  the  jury.  The  section  neitiier  expressly  includes 
the  instructions  within  the  papers  or  documents  which  may 
be  taken  nor  expressly  includes  them  within  those  which  are 
expressly  excluded.  In  criminal  cases,  the  court,  by  express 
authority  of  section  1137  of  the  Penal  Code,  may  allow  the 
jury  to  take  the  given  instructions  with  them.  Of  course, 
there  can  be  no  doubt  that,  in  civil  cases,  the  court  may,  upon 
the  express  consent  of  both  parties  to  the  litigation,  permit 
the  jury  to  take  with  them  to  the  jury-room  the  instructions 
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which  have  been  read  to  them.  There  was,  it  is  true,  no 
express  stipulation  or  consent  by  the  attorneys  in  this  case 
that  the  jury  might  be  given  the  instructions,  but  upon  th^ 
conflicting  showing  upon  the  question  whether  the  attorneys 
for  the  defendants  did  know  that  the  jury  had  made  a  request 
for  the  instructions  and  that  the  judge  had  complied  with 
the  request,  the  court  below  was  justified  in  finding  or  at  least 
amply  supported  in  its  finding  that  the  attorneys  on  both 
sides  had  knowledge  of  those  facte  and  an  opportunity  to 
register  an  objection  to  the  giving  of  the  instructions  to  the 
jury,  if  they  had  so  willed.  It  is,  however,  very  certain  that, 
tt  all  events,  it  cannot  justly  be  said  that,  in  point  of  fact, 
prejudice  to  either  party  could  have  followed  from  the  fact 
that  the  jurors  were  given  an  opportunity  to  read,  and  that 
they  did  in  fact  read,  the  instructions  which  had  been  read 
to  them  by  the  court.  It  is  to  be  conceded  that  the  manner 
in  which  they  were  given  the  instructions  was  irregular,  but 
it  was  only  an  irregularity,  from  which  injury  will  not 
be  presumed  (Const.,  art.  VI,  sec.  4i/^;  Vallejo  etc,  R,  R.  Co. 
V.  Reed  Orchard  Co.,  169  Cal.  545,  [147  Pac.  238]),  and  there 
is  no  aflSrmative  showing  that  the  defendants  were  prejudiced 
by  the  proceeding  complained  of.  What  we  here  say  is  equally 
applicable  to  the  complaint  that  the  court  omitted  to  send 
to  the  jury  with  the  other  instructions  the  reporter's  tran- 
scription of  the  oral  instruction  above  referred  to.  They 
made  no  special  request  for  said  instruction,  and,  obviously, 
if  they  examined  those  sent  to  them  by  the  judge,  they  knew 
that  there  was  no  copy  or  report  of  the  oral  instruction  sent 
to  them. 

We  have  now  disposed  of  all  the  points  urged  for  a  re- 
versal. The  evidence,  it  may  be  admitted,  is  slight  and  not 
altogether  satisfactory  upon  the  question  of  the  proximate 
cause  of  plaintiff's  injuries,  but,  as  above  declared,  there  is 
some  evidence  that  the  proximate  cause  was  the  vicious 
nature  of  the  mule,  of  which  fact  the  defendants  knew  and 
the  plaintiff  did  not,  and  under  the  rule  governing  review- 
ing courts  on  the  question  of  the  sufficiency  or  insufficiency 
of  the  evidence  to  support  a  verdict  or  findings,  we  do  not 
feel  at  liberty  to  hold  in  this  case  that  the  verdict  was  with- 
out legal  justification  or  is  not  sufficiently  supported  to  pre- 
clude us  from  80  declaring.  It  is  true,  as  is  to  be  expected, 
that  the  defendants  presented  testimony  tending  to  show  that 
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both  the  mule  and  the  horse  were  perfectly  gentle,  but  an 
appellate  court  cannot  resolve  conflicts  in  the  evidence,  but 
is  only  concerned  with  the  question,  so  far  as  the  evidence 
is  concerned,  whether  there  is  to  be  found  therein  proof  suffi- 
cient to  support  the  verdict  or  findings. 
The  judgment  appealed  from  is  affirmed. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred. 


[Civ.  No.  2540.    First  Appellate  District-October  4,  1918.] 

MAT  L.  WATERS,  Respondent,  v.  CONSELHO  SUPREMO 
DA  UNIAO  PORTUGUEZA  DO  ESTADO  DE  CALI- 
FORNIA (a  Corporation),  Defendant;  ROSA  REX, 
Appellant. 

Fbatkrnal  Insuiunce  —  Ohanos  or  Bbnefioiast  —  Mental  Imoompi- 
TKKCT  OF  Insured — Sufpiciency  of  Evidence. — ^In  this  action  to 
cancel  a  certain  certificate  of  insurance  issued  by  a  fraternal  insur- 
ance society  and  to  declare  a  prior  policy  in  full  force  and  effect, 
upon  the  ground  that  at  the  time  the  new  policy  was  issued  and  the 
consequent  change  of  beneficiaries  was  made  thereby,  the  insured 
was  of  unsound  mind,  and,  therefore,  incapable  of  making  a  valid 
designation  of  a  beneficiary,  the  evidence  is  examined  and  held  suffi- 
cient to  sustain  a  finding  of  the  mental  incompetency  of  the  insured 
at  the  time. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Alameda  County.    William  H.  Waste,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

L.  Qonsalves,  for  Appellant, 

L.  A.  Eottinger  and  Milton  Shepardson,  for  Respondent 

THE  COURT. — ^This  was  an  action  brought  by  respondent 
to  cancel  a  certain  certificate  of  insurance  issued  by  a  fra- 
ternal insurance  society  operating  under  the  provisions  of 
the  Fraternal  Act  of  1911  (Stats.  1911,  p.  1320),  and  to  de- 
clare a  prior  policy  to  be  in  force  and  effect.    The  complaint 
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alleges  that  respondent  is  the  surviving  wife  of  the  insured, 
Antone  E.  Waters;  that  she  acquired  a  vested  right  in  the 
prior  insurance  policy  hy  reason  of  certain  agreements  or 
understandings  between  herself  and  her  husband  at  that  time 
and  by  reason  of  her  conduct  thereafter  with  reference  to  the 
policy;  that  thereafter  in  1913  the  insured  delivered  up  his 
I)olicy  to  be  canceled,  that  it  was  canceled,  and  a  new  policy — 
the  one  in  suit  designating  the  appellant  as  beneficiary — 
issued;  that  the  issuance  of  the  new  policy,  of  which  the  ap- 
pellant, a  sister  of  the  deceased,  was  made  the  beneficiary, 
was  brought  about  through  fraud  and  undue  influence  prac- 
ticed upon  deceased  by  appellant,  and  that  at  the  time  of  the 
issuance  of  the  new  policy  and  consequent  change  of  bene- 
ficiary deceased  was  of  unsound  mind  and  incapable  of  mak- 
ing a  valid  designation  of  beneficiary  for  that  reason. 

The  court  found  each  and  all  the  allegations  of  the  com- 
plaint to  be  true  and  supported  by  competent  evidence,  al- 
though it  may  be  stated  at  the  outset  that  there  is  no  evidence 
in  support  of  the  allegations  of  fraud  and  undue  influence. 

The  conclusion  we  have  reached  on  the  merits  of  the  case 
renders  unnecessary  a  determination  of  respondent's  motion 
to  dismiss  the  appeal;  and  for  the  same  reason  it  will  be 
unnecessary  for  us  to  consider  the  question  whether  or  not 
the  wife,  having  in  accordance  with  an  agreement  with  her 
husband  paid  the  dues  upon  the  policy  as  long  as  the  fraternal 
society  would  accept  them,  with  the  understanding  that  she 
should  be  the  beneficiary  thereof,  acquired  a  vested  interest 
in  the  policy. 

It  is  the  contention  of  the  appellant  that  the  evidence  in  the 
case  is  insufficient  to  support  the  finding  of  mental  incom- 
petency. We  are  of  the  opinion  that  this  contention  is  not 
maintainable,  and  that  there  is  an  abundance  of  evidence  in 
the  record  that  Waters  was  permanently  insane  prior  to  the 
time  that  he  made  the  change  of  beneficiary  in  question. 

The  evidence  shows  that  before  the  year  1907  Antone  E. 
Waters  was  a  shrewd  business  man,  a  carpenter  by  trade,  a 
good  mechanic,  and  was  very  bright  and  intelligent.  In  the 
year  1907  he  suffered  a  fit  of  epilepsy.  The  epilepsy  was 
caused  by  a  cyst  or  tumor  on  the  brain,  and  finally  resulted 
in  his  death  on  December  21,  1914.  Dr.  Harris,  the  manag- 
ing physician  in  charge  of  the  county  hospital  where  he  died, 
stated  it  as  bis  opinion  that  Waters  was  permanently  insane 
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as  far  back  as  January,  1912.  The  tumor  was  large  and 
would  necessarily  result  fatally,  and  would  permanently  im- 
pair his  mental  and  reasoning  faculties.  It  would  result  in 
epilepsy.  The  paroxysms  would  increase  in  frequency  with 
the  growth  of  the  tumor,  and  correspondingly  the  brain  cells 
would  disintegrate,  and  mental  degeneracy  would  gradually 
take  place.  The  doctor  stated  that  many  medical  writers 
agree  that  such  a  patient  would  never  be  mentally  normal  or 
sane  after  the  first  severe  paroxysm ;  and  he  stated  that  the 
tumor  disclosed  by  the  autopsy  held  by  him  was  about  the 
size  of  a  plum,  and  that  it  required  several  years  to  develop, 
and  would  cause  blindness,  and  in  his  opinion  a  person  with 
such  a  tumor  would  be  mentally  unbalanced  for  six  years 
previous  to  his  death.  Waters  was  totally  blind  when  he  was 
admitted  to  the  hospital  on  February  6,  1914,  and  at  that 
time  was  mentally  unbalanced,  and  in  the  opinion  of  the 
doctor  on  May  4,  1913,  Waters  was  not  competent  to  transact 
any  business  in  an  intelligent  manner.  The  tumor  affected 
the  motor  cells  and  the  mentality,  and  would  render  Waters 
incompetent  and  unbalanced  for  several  years.  After 
Waters  became  the  subject  of  epileptic  attacks  intimate  ac- 
quaintances testified  that  they  were  of  the  opinion  that  after 
the  year  1907  he  was  insane.  Apparently  insanity  was  con- 
genital with  him,  his  mother  being  an  inmate  of  the  Napa 
State  Hospital,  an  aunt  being  insane,  and  his  brother  Manuel 
simple-minded. 

During  the  years  1907  and  1908  Waters  was  the  subject  of 
epileptic  attacks.  In  1907  he  fell  on  the  street,  three  teeth 
being  knocked  out.  He  would  occasionally  have  two  or  three 
fits  a  day.  At  such  times  he  would  foam  at  the  mouth  and 
stiffen  out,  would  fall  to  the  ground,  turn  black  in  the  face 
and  have  a  glassy  stare,  his  muscles  would  become  rigid,  and 
he  had  great  diflBculty  in  breathing;  his  face  would  some- 
times take  on  a  purple  hue  and  apparently  he  was  in  a  bad 
condition.  After  he  became  subject  to  these  fits  he  would  f 
sit  for  long  periods  staring  at  the  sidewalk.  He  would  gaze 
at  an  object  before  him  for  hours  and  seemed  as  if  in  a  trance. 
His  wearing  apparel  became  filthy ;  his  habits  of  industry  left 
him ;  he  became  slovenly  in  his  person,  whieh  the  doctor  tes- 
tified is  a  symptom  of  the  disease.  He  would  not  permit 
his  wearing  apparel  to  be  washed,  though  filthy.  He  became 
very  bitter  against  his  little  girls,  nine  or  ten  years  of  age, 
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and  against  his  wife  without  cause.  He  would  seldom  speak 
to  them,  although  he  talked  with  others.  After  the  first 
epileptic  fit  in  1907  Waters  gradually  became  more  slovenly 
in  his  habits,  dress,  and  personal  appearance,  and  his  hatred 
toward  his  wife  and  children  increased  in  intensity,  until  in 
1912  his  wife  became  afraid  to  longer  live  with  him.  He 
would  swear  at  the  children  and  threw  a  shoe  at  and  cut 
one  of  them;  he  threw  a  knife  at  his  wife.  He  placed  a 
powder  on  some  grapes  and  melons  intended  for  the  family's 
use,  but  which  being  fed  to  the  chickens  killed  them.  He 
poured  something  in  his  wife's  coffee  which  tasted  like  car- 
bolic add,  and  laughed  when  he  saw  her  pour  the  coffee. 
He  tried  to  bum  his  suit  of  clothes,  and  exhibited  it  to  the 
public  with  a  sign  written  on  a  slab  attached  to  it  reading: 
'*This  $18  suit  on  exhibit  by  Mrs.  Waters  bought  over  one 
and  a  half  years  ago."  When  his  wife  asked  for  money, 
which  it  appears  he  was  able  to  furnish,  he  tried  to  throw 
her  downstairs.  He  would  not  support  his  wife  and  children, 
and  the  former  had  to  take  in  sewing  for  a  living.  At  times, 
though  the  door  was  unlocked,  he  would  sneak  in  the  back 
way  and  climb  over  the  roof  of  the  house  and  let  himself 
in  through  an  upper  window.  At  Benicia,  Waters  made  his 
appearance  ragged,  tattered,  and  torn.  He  shook  like  a  leaf 
and  had  an  unusual  stare.  In  November,  1912,  he  talked  in 
a  rambling  and  incoherent  way  and  had  an  unnatural  laugh. 
His  eyes  became  badly  afflicted  in  1910  and  grew  worse  until 
in  1913  he  became  totally  blind.  Charles  Taylor  knew  Waters 
intimately  for  years,  and  testified  to  his  opinion  that  Waters 
was  insane  before  May  of  1913.  He  would  hide  in  his  chil- 
dren's playhouse  or  under  the  steps.  He  would  leave  his 
family  for  three  months  at  a  time  without  explanation.  The 
witness  Dana  knew  the  deceased  fifteen  years.  He  visited 
the  witness  three  or  four  times  and  on  those  occasions  acted 
as  though  he  did  not  know  him,  and  had  a  look  in  his  face 
which  caused  Dana  to  form  the  opinion  that  he  was  crazy. 
Other  testimony  was  to  the  effect  that  in  the  lodge-room  he 
acted  as  though  he  was  drunk,  waved  his  arms,  and  turned 
around,  but  had  no  odor  of  liquor  about  him.  He  did  not 
seem  to  know  how  to  get  out  of  the  lodge-room  when  ready 
to  leave.  To  another  witness,  Frank  Joseph,  he  appeared  to 
be  insane  at  the  time  he  was  endeavoring  to  have  the  lodcre 
change  the  policy.    His  agent  waa  afraid  of  him.    In  the 
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latter  part  of  1912  the  witness  Jerry  Wade  met  Waters  on 
the  street  where  Waters  was  attracting  a  crowd  by  silently 
gazing  at  an  upper  window.  Wade  greeted  him,  and  Waters 
replied,  **Who  are  you  talking  tot  I  don't  remember  you.'* 
Wade  stated  who  he  was,  and  Waters  replied,  **You  are  the 
fellow  I  tried  to  buy  the  tannery  from  in  Benicia," — which 
was  not  the  fact  Wade  formed  the  opinion  that  he  was 
insane. 

It  may  be  true  that  there  is  evidence  in  the  record  from 
which  one  might  conclude  that  Waters  was  suffering  only 
from  a  mental  delusion  which  did  not  operate  to  produce 
the  change  of  beneficiary  attacked  in  this  action,  but  it  cer- 
tainly cannot  be  said  that  there  was  no  evidence  that  he  was 
insane  at  that  time.  Two  witnesses  testified  directly  to  that 
effect,  and  the  same  conclusion  can  reasonably  be  drawn 
from  the  testimony  of  eight  other  witnesses.  We  think  it 
follows  that  the  finding  of  the  court  upon  this  issue  is  sus- 
tained by  the  evidence. 

Appellant  appears  to  contend  that  because  the  wife  of 
Waters  in  a  divorce  proceeding  entered  into  an  agreement 
with  her  husband  by  which  their  property  rights  were  set- 
tled, at  a  time  when  according  to  her  testimony  and  claim 
in  this  case  he  was  permanently  insane,  she  waived  any  rights 
she  may  have  had  under  the  policy  of  fraternal  insurance. 
We  think  the  insurance  did  not  constitute  a  claim  against 
Waters  which  was  affected  by  the  divorce  settlement,  but  was 
one  which  had  been  arranged  between  them  previously. 
However  that  may  be,  the  question  to  be  decided  in  this  pro- 
ceeding was  as  to  the  condition  of  Waters'  mind  when  he 
procured  the  change  of  beneficiary;  and  the  circumstance 
that  the  respondent  dealt  with  him  three  months  prior  thereto 
in  the  settlement  of  their  property  rights  as  if  he  were  a  sane 
man  affected  only  her  credibility  as  a  witness. 

The  judgment  is  afGbmed. 
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[GIt.  No.  1868.    Third  Appellate  IMBtriet.— October  4,  1918.] 

SPEEOS  LAKAS,  Respondent,  v.  GEORGE  L.  ARCHAM- 
BAULT,  Appellant 

HoifE8TEA]>— Attaohmint. — Vnder  section  1241  of  the  GSyil  Code,  a 
debtor  has  a  clear  right  to  defeat  his  ereditor's  attachment  on  the 
debtor's  real  property,  bj  impressing  it  with  the  character  of  a 
homestead  at  any  time  prior  to  a  Uen  being  fixed  upon  the  premises 
by  judgment  obtained. 

Id. — ^Besidenci — Intention — Good  Faith. — ^Merely  going  through  tha 
forms  necessary  to  the  establishment  of  a  homestead  is  not  sufficient; 
there  must  be  the  element  of  good  faith  and  a  present  intention  to 
make  the  premises  the  residence,  home,  and  abiding-place  of  the  de- 
clarant and  his  family. 

Id. — OcouPANcnr  and  Intention. — The  physical  fact  of  occupancy  and 
the  intention  with  which  the  premises  are  occupied  are  both  elements 
to  be  considered  in  determining  the  actual  residence. 

Id. — GsANOE  or  Besidence — Intent  to  Defeat  Creditors. — ^A  debtor 
has  the  right  to  move  to  premises,  on  which  he  desires  to  establish 
a  homestead,  for  the  sole  purpose  of  defeating  a  creditor's  claim,  but 
aaeh  right  Ja  dependent  upon  a  bona  fide  intention  to  make  the  place 
his  residence  and  home. 

Id. — ^Evn>ENGi  ov  Intention. — In  aa  action  to  have  a  homestead  claimed 
by  the  defendant,  declared  Toid,  the  trial  court  was  not  bound  to 
accept  as  conclusive  the  defendant's  testimony  that  he  moved  to  the 
premises  with  the  intention  of  making  the  house  erected  there  his 
home,  if  other  facts  and  drcunutances  were  inconsistent  with  such 
intentions. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Joaquin  County.    D.  M.  Young,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Arthur  L.  Levinsky,  for  Appellant 

Lafayette  J.  Smallpage  and  A.  H.  Carpenter,  for  Be- 
ipondent. 

CHIPMAN,  P.  J. — ^Action  to  have  a  homestead  claimed  by 
defendant  on  certain  twenty  acres  of  land  declared  void  and 
invalid.    The  cause  was  tried  by  the  court  without  a  jury, 
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and  plaintiff  had  findings  and  judgment  in  his  favor. 
Defendant  appeals  from  the  judgment. 

The  pleadings  raised  the  single  question  whether  or  not 
the  homestead  sought  to  be  vacated  was  valid. 

For  several  years  prior  to  the  declaration  of  homestead  by 
defendant  he  had  supported  and  maintained  his  grandmother, 
Mrs.  Jack;  they  had  lived  together  on  a  tract  of  land  of 
about  57  acres,  four  miles  distant  from  the  city  of  Stockton, 
of  which  land  the  twenty-acre  tract  in  suit  was  a  part;  the 
house  occupied  by  defendant  at  that  time  and  other  improve- 
ments were  on  a  part  of  the  larger  tract,  being  37  acres, 
which  latter  he  sold  some  time  prior  to  the  declaration  of 
homestead ;  upon  the  sale  of  this  37  acres  defendant  with  his 
grandmother  moved  to  Stockton  and  took  up  his  residence 
in  one  of  the  flats  of  a  building  under  the  management  of  his 
sister-in-law,  the  wife  of  his  brother,  C.  C.  Archambault,  to 
whom  defendant  paid  rent  for  his  flat.  His  grandmother 
lived  with  him  there  and  was  supported  by  him.  She  was 
over  ninety  years  of  age  and  feeble,  sometimes  bedridden 
for  a  considerable  period,  but  "up  and  down,"  as  described 
by  witnesses.  Defendant  was  a  ** meat-cutter"  by  occupa- 
tion. He  moved  into  town,  as  he  testified,  because  he  **had 
bad  luck,  didn  't  make  no  money  and  my  health  was  bad  and 
I  had  a  chance  to  work  in  town  and  to  be  where  my  work 
was."  Defendant  was  engaged  in  the  pursuit  of  his  trade 
after  moving  to  Stockton  and  up  to  the  time  he  made  the 
declaration  of  homestead  and  also  thereafter.  On  April  22, 
1915,  plaintiff  levied  a  writ  of  attachment  against  the  said 
twenty-acre  tract,  and  soon  thereafter  defendant  commenced 
the  construction  of  a  dwelling-house  thereon,  which  was 
substantially  completed  by  the  1st  of  May,  and  on  the  first 
Sunday  in  May,  1915,  defendant  with  his  grandmother 
moved  to  this  house  and  occupied  it  for  about  five  weeks, 
when  they  returned  to  the  apartment  formerly  occupied  by 
them  in  Stockton,  and  defendant  continued  the  pursuit  of 
his  trade  as  meat-cutter.  During  their  stay  in  the  house 
on  the  twenty-acre  tract  defendant  went  to  town  daily,  except 
Sunday,  to  work  at  his  trade  as  meat-cutter,  taking  his  morn- 
ing and  evening  meals  at  this  house  and  his  luncheon  in  town. 
At  the  time  he  removed  to  the  twenty-acre  tract  defendant 
took  with  him  the  furniture  and  housekeeping  utensils  with 
which  he  had  been  housekeeping  in  said  flat  and  his  own  and 
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his  grandmother's  wearing  apparel.  Three  sacks  of  coal  at 
one  time  and  two  sacks  at  another  time  and  some  wood  were 
sent  out  for  use  in  the  cook-stove.  The  house  was  a  one-story 
building  twenty  feet  long  and  ten  feet  wide,  consisting  of 
one  room  in  which  the  occupants  lived.  '*The  sides  of  the 
house  were  plain  lumber,  surfaced  lumber,  and  the  cracks 
were  battened — battening,  they  call  it.  There  are  four  win- 
dows in  the  house  and  two  doors.  The  interior  was  plain 
boards  and  uprights  that  they  were  nailed  to,  and  a  roof. 
Tongue  and  grooved  flooring  and  place  for  stove.  No  parti- 
tion in  it  at  all;  just  one  room." 

One  Blankenship  had  a  verbal  cropping  contract  or  lease 
of  this  land  with  defendant  by  which  defendant  was  entitled 
to  one-half  of  the  crops,  the  lease  embracing  the  entire  twenty 
acres.  Blankenship  helped  defendant  to  build  the  house, 
hauled  the  wood  and  coal  to  it,  and,  some  time  after  defend- 
ant moved  back  to  his  flat,  occupied  and  cared  for  the  house 
defendant  had  built  on  the  premises.  Blankenship  had  pre- 
viously occupied  a  house  situated  on  adjoining  land,  the 
twenty-acre  tract  having  no  improvements  on  it. 

Tt  is  contended  by  plaintiff  that  because  of  this  existing 
lease  or  cropping  contract  defendant  could  not  establish  a 
homestead  on  the  premises.  We  do  not  find  it  necessary  to 
consider  this  point. 

The  foregoing  facts  are  undisputed.  Witness  Kirkins, 
proprietor  of  a  restaurant  in  Stockton  where  defendant  occa- 
sionally took  a  meal,  testified  that  about  the  time  plaintiff 
sued  out  his  attachment  against  defendant,  the  latter  told 
witness  about  it,  and  in  the  presence  of  defendant's  brother 
there  was  some  talk  of  securing  plaintiff  by  giving  him  a 
mortgage  on  the  premises  involved.  He  was  asked  as  to  any 
further  conversation  and  replied:  *'Well,  then,  when  they 
leave  I  don't  know  nothing  about  it,  except  I  remember  now 
he  tell  me  they  are  going  to  give  him  the  mortgage.  That  is 
all  I  know  about  it.  So  next  morning  George  Archambanlt 
come  to  the  place  again  and  eat  the  breakfast.  I  ask  him 
how  he  get  along.  He  tell  me,  *I  don't  think  I  am  going  to 
give  him  any  mortgage.  I  think  I  can  beat  it,'  he  says, 
'without  giving  any  mortgage.'  That  is  all.  Any  time  I  see 
him  I  tell  him,  *How  you  get  along?'  He  says,  *I  got  pretty 
nice  lawyer,  I  think  he  pull  me  through  all  riixht.'  I  tell 
nothing  else.    That  is  all.    All  wc  were  talking  about  that  I 
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know.  I  always  tell  him,  *How  you  get  along  t'  That  is  all. 
He  tell  me  he  think  he  get  along  all  right,  he  think  he  going 
to  beat  the  ease — the  note — ^whatever  it  is.  Of  course, 
Arehambault  a  friend  of  mine,  just  as  Lakas.  I  know 
Archambault  more  than  I  do  Lakas,  I  am  willing  to  tell  the 
truth.  That  is  all  I  can  say.  I  don't  know  what  they  do 
after  that  ...  Q.  Do  you  remember  any  further  conversa- 
tion that  took  place  at  allt  A.  Oh,  yes,  I  remember  the  time 
he  told  me  he  was  going  to  make  the  application  for  the 
homestead.  That  he  could  do.  I  didn't  know  what  home- 
stead meant,  myself,  to  tell  you  the  truth.  He  says  he  make 
a  homestead.  I  said,  'What  you  going  to  dot  What  home- 
stead that  meanf '  He  says,  'Well,  I  am  going  to  move  out 
and  make  a  homestead  and  live  there.  So,  if  I  live  there 
thirty  days,'  he  says,  *then  they  won't  bother  me — ^Lakas 
won't  bother  me  with  his  note,  I  declare  a  homestead.'  So 
right  after — oh,  about  two  weeks,  come  to  a  little  place  my 
brother  used  to  own.  I  work  there.  I  said,  'How  you  get 
along f  He  said,  'I  get  along  all  right'  Because  I  had 
kind  of  trouble  myself,  and  I  ask  him  how  he  make  his  home- 
stead. He  says,  'Well,  I  make  it — ^if  you  stay  there  thirty 
days,  it  will  be  just  the  same,  you  can  declare  a  homestead.' 
I  said,  'How  you  go  out  and  live  in  itt'  He  said,  'I  have 
bedsteads,  couple  quilts,'  whatever  it  is,  he  said,  'that  is  all 
you  need.'  I  said,  'If  you  live  in  the  place,  if  a  person  live 
in  the  place,  you  think  they  can  bother  themf  He  said, 
'No,  they  can't  bother  them.  You  are  all  right*  That  is 
about  all  we  were  talking  about  Of  course,  my  talking,  I 
don't  remember  well  different  exactly.  That  is  all  he  was 
talking.  I  always  try  to  fix  it  up  between  Lakas  and  Oeorge. 
I  was  try  very  hard,  telling  them  the  best  way  do  not  get  in 
trouble." 

Plaintiff  called  defendant  as  his  witness,  who  testified  to 
many  of  the  facts  above  narrated.  He  was  asked  if  he  paid 
rent  for  the  flat  he  had  rented  from  Mrs.  Archambault  for 
the  month  that  he  was  out  at  his  ranch  and  answered  that 
he  did  not.  He  was  asked  on  cross-examination  why  he  re- 
moved from  the  homestead  and  answered:  "My  grandmother 
was  sick,  you  see.  It  was  impossible  for  me  to  get  anybody^ 
and  I  didn't  want  to  impose  on  good  nature  myself."  He 
was  asked  who  looked  after  her  when  she  was  sick.  "A.  Mrs. 
Yettner  [a  near   neighbor]  was   there  every  day,  and  Bill 
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Blankenship  was  there  more  or  less,  and  that  was  all.  ...  i 
The  Court:  Q.  You  stated  that  your  grandmother  was  illt 
A.  Yes,  more  or  less.  Q.  She  is  in  feeble  health,  is  she? 
A.  Yes,  sir.  Q.  How  long  has  she  been  in  feeble  health  f 
A.  Well,  for  the  last  three  or  four  months  she  has  been  pretty 
bad.  Q.  Prior  to  that  time,  how  was  she?  A.  Had  asthma, 
and  short  of  breath,  but  she  pulled  through  all  right. 
Q.  At  the  time  she  moved  off  the  ranch  back  home,  was  her 
condition  about  the  same  as  when  you  went  outt  A.  No,  it 
was  a  little  worse.    Being  alone  it  bothered  her." 

Mrs.  C.  C.  Archambault,  defendant's  sister-in-law,  was 
called  by  plaintiff.  She  testified  that  when  defendant  moved 
to  the  ranch  in  May  he  took  his  grandmother  out  there  in  a 
surrey ;  that  they  had  been  living  in  a  flat  for  which  defend- 
ant paid  witness  rent.  She  was  asked  if  defendant  paid  her 
rent  for  the  flat  while  he  was  on  the  ranch  and  answered: 
*'No,  sir;  he  did  not  pay  me  rent  for  the  rooms  while  he  was 
absent."  She  was  asked  if  she  did  not  state  to  plaintiff  that 
she  had  received  rent  from  defendant  for  that  time.  De- 
fendant objected  on  the  ground  that  it  was  an  attempt  to 
impeach  his  own  witness.  The  objection  was  overruled  and 
she  answered:  '*I  don't  remember,  sir,  whether  I  made  such 
a  statement  or  not."  She  testified  that  she  visited  defendant 
every  Sunday  while  out  there  and  occasionally  during  the 
week  when  Mrs.  Jack  was  sick ;  that  Mrs.  Jack  had  not  been 
bedridden  continuously,  but  "was  up  and  down,"  and  had 
been  in  that  condition  **for  a  couple  of  years, '^  and  that 
"she  got  worse  out  there"  and  "had  been  going  down 
rapidly." 

W.  T.  Blankenship  testified,  as  plaintiff's  witness,  that  he 
built  the  house  for  defendant  on  the  premises  in  question  and 
that  he  lived  in  a  house  near  by  but  not  on  the  homestead 
premises ;  that  he  had  a  lease  or  cropping  contract  of  the  land, 
as  hereinabove  stated.  On  cross-examination  he  testified 
that  his  lease  did  not  give  him  the  occupancy  of  the  land  and 
that  he  lived  in  defendant's  house  in  order  to  take  care  of  it. 
"He  told  me  to  stay  there.  He  wanted  the  land  leveled,  and 
some  trees  set  out.  He  said  if  I  would  stay  there  he  would 
pay  me  for  that." 

Plaintiff  testified  in  his  own  behalf.  His  attention  was 
eallcd  to  the  conversation  between  him  and  Mrs.  C.  C.  Arch- 
ambault concerning  the  payment  of  rent  by  defendant  while 
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on  his  homestead.  He  testified,  over  objection,  that  Mrs. 
Archambault  told  him  defendant  did  pay  rent  for  his  flat 
for  that  time. 

At  this  point  plaintiff  rested  and  defendant  moved  for  a 
nonsuit  ''upon  the  ground  that  the  only  allegation  of  the 
complaint  in  this  action  was  that  the  defendant  did  not  live 
on  the  premises,  and  that  his  grandmother  did  not  live  with 
him  and  that  she  is  not  dependent  upon  his  for  support.'' 
It  was  contended  that  the  evidence  submitted  by  plaintiff 
showed  that  they  did  live  there.  Defendant  is  in  error  in  his 
statement.  The  complaint  alleged  that  neither  did  the  de- 
fendant nor  his  grandmother  ''use  said  premises  as  a  home, 
or  reside  upon  them  or  any  part  thereof."  In  ruling  upon 
the  motion  for  nonsuit,  the  court  said:  "The  question  of 
intent  is  necessarily  involved  in  the  matter  of  the  defendant 
living  upon  the  premises,  and  that  must  necessarily  be  a  ques- 
tion of  fact  to  be  determined,  and  therefore  the  motion  for  a 
nonsuit  will  be  denied.*' 

Defendant  was  called  as  a  witness  in  his  own  behalf.  He 
testified  that  when  he  moved  to  the  premises,  and  all  the  time 
he  was  there,  it  was  his  intention  to  make  the  place  his  home; 
that  he  moved  back  to  town  because  of  his  grandmother's 
health,  which  grew  worse  while  on  the  premises;  that  he 
went  to  town  to  work  daily,  but  returned  at  night ;  that  while 
he  was  away  his  grandmother  was  alone  except  as  neighbors 
might  call;  that  he  paid  no  rent  for  his  flat  while  on  these 
premises.  He  testified,  on  cross-examination:  "Q.  When  you 
built  that  house  you  did  not  intend  to  make  it  any  bigger,  did 
you  f  A.  Yes,  some  day  I  did,  in  case  there  was  a  change  in 
my  grandmother,  immediately  I  would  go  out  there  to  live, 
immediately.  I  came  in  on  account  of  my  grandmother,  for 
her  health  and  everything;  her  health  was  getting  worse  all 
the  time.  I  intend  to  live  over  there  in  the  near  future." 
His  attention  was  called  to  the  testimony  of  witness,  Kir- 
kins.  He  denied  having  any  such  conversation  as  testified  to 
by  Kirkins. 

Mrs.  Mary  Tettner  testified  that  she  lived  "across  the  road" 
from  the  premises  involved ;  that  she  visited  Mrs.  Jack  daily 
and  had  been  there  "when  the  grandmother  was  starting  a 
meal."  She  testified  as  to  the  condition  of  Mrs.  Jack's 
health :  "The  first  one  or  two  days  she  was  there  she  was  able 
to  be  up,  but  after  that  she  was  up  and  down.    Whenever 
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she  felt  able  she  was  np.  And  that  was  the  reason  I  visited 
the  place  every  day,  because  I  knew  the  old  lady  was  there 
alone,  and  on  that  account  I  went  there  every  day  to  see 
how  she  was.''  She  testified  that  defendant  was  working 
for  her  husband  and  had  been  for  two  years  past. 

We  have  endeavored  to  set  forth  substantially  all  the  evi- 
dence in  the  case  which  appeared  to  us  to  have  any  bearing 
upon  the  issues  presented.  We  think  the  evidence  sufficient 
to  establish  the  fact  that  defendant,  when  he  made  his  declara- 
tion of  homestead,  was  the  head  of  a  family  within  the  mean- 
ing of  section  1261  of  the  Civil  Code.  He  was  the  sole  sup- 
port of  his  aged  grandmother,  who  had  for  some  years  been 
the  object  of  his  solicitude  and  care.  Also,  that  he  suffi- 
ciently complied  with  the  statute  in  the  erection  of  his 
dwelling-house  on  the  premises.  It  served  the  purpose  of  a 
shelter  and  comfortable  abiding-place  for  the  time,  and  was 
commensurate  with  defendant's  means  and  financial  abilities. 
When  he  occupied  it  he  took  with  him  all  his  and  his  grand- 
mother's personal  belongings,  their  furniture,  and  household 
and  housekeeping  utensils,  and  had  a  sufficient  equipment 
for  the  reasonable  enjoyment  of  the  dwelling  by  persons  in 
their  walk  in  life. 

The  crux  of  the  matter,  however,  is  seen  in  the  statement 
made  by  the  learned  trial  judge  in  ruling  upon  the  motion 
for  a  nonsuit,  namely:  "The  question  of  intent  is  necessarily 
involved  in  the  matter  of  the  defendant  living  upon  the  prem- 
ises, and  that  must  necessarily  be  a  question  of  fact  to  be 
determined." 

The  defendant  had  a  clear  right  to  defeat  his  creditor's 
attachment  by  impressing  the  premises  with  the  character  of 
a  homestead.  The  very  purpose  of  the  statute  is  to  enable 
the  debtor  to  establish  a  place  of  refuge  for  himself  and 
family  which  the  creditor  shall  not  invade;  and  this  he  may 
do  at  any  time  prior  to  a  lien  being  fixed  upon  the  premises 
by  judgment  obtained.  (Civ.  Code,  sec.  1241.)  But  merely 
going  through  the  forms  necessary  to  the  establishment  of  a 
homestead  is  not  sufficient.  There  must  be  in  these  forms  the 
element  of  good  faith  and  a  present  intention  to  make  the 
premises  the  residence,  the  home,  and  the  abiding  place  of 
the  declarant  and  his  family. 

In  Tronums  v.  MaUman,  92  Cal.  1,  8,  [27  Pac.  1094,  1095], 
the  court  said:  "To  effect  Its  purpose,  the  statute  has  been 
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liberally  construed  in  some  respects,  but  the  requirement  as 
to  residence  at  the  time  the  declaration  is  ffled  has  been 
strictly  construed.  Thus  the  court  has  many  times  used  and 
emphasized  the  word  'actually,'  to  show  that  the  residence 
must  be  real,  and  not  sham  or  pretended."  The  same  case 
was  again  before  the  court,  reported  in  111  Cal.  646,  [44  Pac. 
327].  Said  the  court:  **The  only  respect  in  which  it  is 
claimed  by  the  appellants  that  the  evidence  herein  differed 
from  that  at  the  former  trial  to  such  an  extent  as  to  authorize 
a  different  conclusion  is  that  Mrs.  Mahlman  testified  that  at 
the  time  she  went  to  the  premises  on  the  21st  of  August,  1883, 
it  was  her  intention  to  remain  there  and  occupy  the  house 
continuously,  but  that  by  reason  of  supervening  circum- 
stances she  was  compelled  to  return  to  San  Francisco  the  next 
day  after  the  declaration  of  homestead  was  filed.  Whether 
she  did  in  fact  actually  reside  on  the  premises  at  the  time 
the  declaration  was  filed  was  a  question  of  fact  to  be  deter- 
mined by  the  court  from  the  evidence  before  it  The  physical 
fact  of  her  occupancy,  as  well  as  the  intention  with  which 
she  occupied  the  house,  were  both  elements  to  be  considered  in 
determining  actual  residence,  and  the  court  was  not  bound 
to  accept  her  statement  that  she  intended  to  reside  thereon 
as  conclusive,  if  other  facts  to  which  she  testified  were  in- 
consistent with  such  intention.  Whatever  inconsistency  there 
was  between  these  facts  and  her  statement  of  her  intention 
presented  merely  a  conflict  of  evidence,  on  which  the  decision 
of  the  trial  court  was  final.  Its  decision  upon  this  conflict  of 
evidence  that  she  did  not  reside  there  is  conclusive  upon  this 
court/' 

In  that  case  the  time  of  occupancy  was  much  shorter  than 
in  the  present  case.  But,  as  we  view  the  statute,  the  time  of 
occupancy  prior  to  or  after  the  declaration  is  not  the  only 
essential  element  The  physical  fact  of  the  occupancy  and 
the  intention  with  which  the  premises  are  occupied  *'are  both 
elements  to  be  considered  in  determining  the  actual  resi- 
dence." 

The  trial  court  found  that  defendant  did  not  move  to  the 
premises  in  question  with  the  intention  to  make  the  house 
there  erected  Us  home  or  residence.  The  defendant  testi- 
fied that  such  was  his  intention,  but  the  court  was  not  bound 
to  accept  his  testimony  as  conclusive  if  the  other  facts  and 
circumstances    were   inconsistent    with  such    intention.    In 
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viewing  these  facts  and  circumstances  we  must,  in  support 
of  the  judgment,  give  them  the  interpretation  given  to  them 
by  the  trial  court  if  such  interpretation  is  reasonable,  even 
though  a  different  interpretation,  favorable  to  defendant, 
might  also  be  reasonably  given  to  them.  The  declaration  of 
intention  made  by  defendant  to  the  witness  Eirkins,  con- 
sidered with  other  facts  and  circumstances  otherwise  appear- 
ing, is  susceptible  of  the  construction  that  he  moved  to  the 
premises  for  the  sole  purpose  of  defeating  plaintiff's  claim, 
and,  while  he  had  a  right  to  do  this,  such  right  was  dependent 
upon  a  bona  fide  intention  to  make  the  place  his  residence, 
his  home.  This  intention  was  not  expressed  by  him  to 
Eirkins  or  anyone  else,  and,  disregarding  the  defendant's  tes- 
timony as  to  his  intention,  as  the  court  must  have  done,  we 
cannot  say  the  court  was  not  justified  in  its  conclusion. 

Error  is  assigned  in  permitting  plaintiff  to  impeach  Mrs. 
Archambault,  who  was  his  own  witness.  She  had  testified, 
in  answer  to  plaintiff's  question,  that  defendant  did  not  pay 
rent  for  the  flat  he  had  been  occupying  while  he  lived  on 
the  premises  in  question.  Plaintiff  claimed  that  he  was 
surprised  by  the  answer.  The  circumstances  under  which 
the  question  arose  brought  it  within  the  rule  in  such  cases. 

Error  is  claimed  in  permitting  the  witness,  Elirkins,  to  tes- 
tify as  to  the  statements  made  to  him  by  defendant,  for  the 
reason  that  defendant  was  called  as  a  witness  by  plaintiff  but 
"was  not  asked  anything  about  any  such  conversation.'*  It 
was  permissible  to  show  by  his  own  declarations  what  de- 
fendant's intention  was  in  establishing  a  homestead.  Defend- 
ant was  not  prejudiced  by  the  refusal  of  the  court  to  allow 
him  to  show  that  he  had  made  some  attempt  to  obtain  a  house 
to  move  to  the  premises.  He  had  testified  as  to  his  intent 
in  building  the  house  which  he  occupied.  The  facts  sought 
would  not  have  strengthened  his  testimony. 

The  judgment  is  affirmed. 

Burnett^  J.,  and  Hart,  J.,  concurred* 

A  petition  to  have  the  cause  heard  in  the  supreme  eonrt, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
Iqr  the  supreme  court  on  December  2,  1918. 
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[Ciy.  No.  2514.    First  AppeDate  Distnet— October  5,  1918.] 

EASTERN    OUTFITTING    CO.,    INC.,    Petitioner,    ▼. 
SUPERIOR  COURT  OF  THE  CITY  AND  COUNTY  OF 
SAN  FRANCISCO  et  al.,  Respondents. 

CLAIM  AND  Delivebt — AppxAL — Stat  Bond. — ^Where  in  ui  aetion  in 
elaim  and  delivery  against  sereral  defendants  the  eomplaint  alleged 
that  the  defendants  became  possessed  of  the  property  in  controversy, 
a  judgment  against  all  the  defendants  for  the  retnm  of  the  prop- 
erty, or  for  its  value  in  a  stated  snm  in  case  a  delivery  eonld  not  be 
made,  rested  on  the  implied  finding  that  all  the  defendants  had  be- 
come possessed  of  the  property,  and  the  perfecting  of  an  appeal  and 
filing  of  a  stay  bond  by  one  of  the  defendants  stayed  all  further  pro- 
ceedings in  the  trial  court  upon  the  judgment. 

PROCEEDING  in  Certiorari  to  review  an  order  of  the 
Superior  Court  of  the  City  and  County  of  San  Francisco, 
recalling  a  writ  of  execution.    Daniel  C.  Deasy,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Wm.  Tomsky,  for  Petitioner. 

Lloyd  S.  Ackerman,  for  Respondents. 

STURTEVANT,  J.,  pro  <em.— This  is  an  application  for 
a  writ  of  review  to  cancel  an  order  recalling  a  writ  of  execu- 
tion. The  basic  case  was  in  claim  and  delivery.  The  plain- 
tiflPs  alleged  that  **the  defendants  became  possessed"  of  the 
property  in  controversy,  which  consisted  of  certain  household 
furnishings.  The  defendants,  Myers,  Gray,  and  Goldstein, 
admitted,  by  failure  to  deny,  that  allegation.  January  24, 
1918,  the  trial  court  awarded  judgment  against  all  of  the 
defendants  for  the  return  of  the  property  of  the  plaintiff  or 
for  $750,  the  value  in  case  a  delivery  could  not  be  made. 
Thereafter  the  defendant,  Goldstein,  duly  and  regularly  ap- 
pealed and  furnished  a  bond  in  proper  form  as  required  hy 
section  943  of  the  Code  of  Civil  Procedure.  The  defendants, 
Myers  and  Gray,  did  not  appeal.  June  7,  1918,  the  plaintiff 
took  out  an  execution,  and,  two  days  later,  on  the  motion  of 
the  defendant,  Goldstein,  the  trial  court  made  an  order  recall- 
ing the  writ  of  execution.    The  plaintiff  then  commenced  thii 
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proceeding.  When  the  trial  court  entered  its  judgment 
against  all  the  defendants,  such  judgment  rested  on  the  im- 
plied finding  that  all  of  the  defendants  had  ''become  pos- 
sessed'' of  the  property  in  controversy.  Under  such  pos- 
session the  rights  and  liabilities  of  the  defendants  were  joint 
and  not  several.  (Civ.  Code,  sec.  1431.)  The  rights  and 
liabilities  of  the  defendant,  Goldstein,  extended  to  every  jot 
and  tittle  of  each  article  in  controversy.  If,  therefore,  a  writ 
of  execution  should  issue  to  take  possession  of  said  articles, 
the  levy  would  disturb  the  possession  of  the  defendant,  Gold- 
stein, at  least  in  part.  But,  when  he  had  fully  perfected 
his  appeal  and  had  filed  the  stay  bond  required  in  such  cases, 
the  effect  of  the  appeal  was  to  stay  all  further  proceedings  in 
the  trial  court  upon  the  judgment.  (Code  Civ.  Proc,  see. 
946.)     The  writ  is  denied. 

Lennon*  P.  J.,  and  Beasly,  J.,  pro  tem^  concurred. 


[Giy.  Ko.  2544.    First  Appellate  Distriet.— October  7,  1918.1 

EENEST  ONELL,  Respondent,  v.  HARVEY  CHAPPELL, 

Appellant 

Neglioence — OoixisiON  Between  AxrroifOBnjc  akd  Waoon— Bes  Ipsa 
Loquitur— iNSTEUOTioNs—AppLicABnJTT  of  Doctrine — Presump- 
tion.-—On  appeal  from  a  judgment  in  an  action  for  damages  for  per- 
sonal injuries  sustained  by  the  plaintiff  in  a  collision  between  de- 
fendant's automobile  and  plaintiff's  wagon,  where  the  trial  court  in 
its  instructions  to  the  jury  applied  the  doctrine  of  res  ipsa  loquitur, 
the  appellate  court  must  assume,  where  the  record  does  not  bring  up 
the  evidonce  taken  at  the  trial,  that  the  evidence  showed  a  state  of 
facts  warranting  the  giving  of  the  instruction. 

Id. — BxTRDEN  of  Proof — Oonsistenot  of  Instructions. — ^There  is  no 
inconsistency  in  such  case  between  an  instruction  that  the  burden  of ' 
proof  was  on  the  plaintiff  and  one  embodying  the  rule  of  res  ipsa 
loquitur. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Mon- 
terey County.    J.  A.  Bardin,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 
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Zabala  &  Sargent,  for  Appellant 
Chas.  B.  Rosendale,  for  Respondent. 

LBNNON,  P.  J. — This  was  an  action  to  recover  damages 
for  personal  injuries  resulting  from  a  collision  between 
defendant's  automobile  and  a  wagon  of  the  plaintiff. 

In  this  case  the  trial  court  applied  the  doctrine  of  res 
ipsa  loquitur,  and  instructed  the  jury  in  effect  that  it  is  the 
law  that  *'when  a  thing  that  caused  the  injury  is  shown  to 
be  under  the  management  of  the  defendant,  and  the  accident 
is  such  as  in  the  ordinary  course  of  things  does  not  happen 
if  those  who  have  the  management  use  proper  care,  it  affords 
reasonable  evidence  in  the  absence  of  explanation  by  the  de- 
fendant, that  the  accident  arose  from  a  want  of  care."  The 
evidence  taken  at  the  trial  is  not  before  us,  and  we  are  unable 
to  say  from  an  examination  of  the  record  that  the  instruction 
was  inapplicable  to  the  facts  of  the  case,  as  contended  by 
appellant.  As  cases  of  collision  between  two  vehicles  when 
the  doctrine  of  res  ipsa  loquitur  would  be  applicable  may  be 
readily  conceived,  we  must,  in  the  present  case,  assume  in 
favor  of  the  judgment  that  the  evidence  showed  a  state  of 
facts  which  warranted  the  giving  of  this  instruction,  it  being 
the  duty  of  appellant  to  show  error.  Such  a  case  was  Bau- 
hofer  V.  Crawford,  16  Cal.  App.  679,  [117  Pac.  931],  in  which 
a  collision  occurred  between  a  moving  automobile  and  a 
wagon  standing  on  the  street.  Under  the  circumstances 
there  disclosed  it  was  held  to  be  a  ease  justifying  the  appli- 
cation of  the  rule  mentioned.  (See,  also,  1  White  on  Per- 
sonal Injuries  on  Railroads,  sec.  116;  29  Cyc  592.) 

Appellant  also  contends  that  certain  instructions  given  by 
the  court  to  the  effect  that  the  burden  of  proof  was  upon 
the  plaintiff,  were  inconsistent  with  and  contradictory  of  the 
instruction  embodying  the  rule  of  res  ipsa  loquitur;  but  the 
fact  that  the  doctrine  named  is  applicable  to  the  case  does 
not  relieve  the  plaintiff  of  the  ultimate  burden  of  the  issue 
(Cody  V.  Market  St.  Ry,  Co.,  148  Cal.  90,  [82  Pac.  666] ;  29 
Cyc.  599),  although  it  permits  the  jury  to  infer  negligence 
on  the  part  of  the  defendant,  and  find  on  all  the  evidence 
whether  plaintiff  has  sustained  his  burden  of  proof.  {Ross 
V.  Double  Shoals  Cotton  Co.,  140  N.  C.  115,  [1  L,  R.  A.  (N.  S.) 
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298,  52  S.  E.  121].)     We  see  nothing  inconsistent  in  these 
instructions*  | 

The  judgment  is  affinnecL  i 

Beasly,  J.,  pro  tern,,  and   Sturtevant,  J.,  pro  tern.,  con- 
eorred. 


[Ct?.  Ko.  2633.    Seeond  Appellate  District.— October  7,  1018.1 

S.  M.  WALKER,  Respondent,  v.  SOUTHERN  PACIFIC 
COMPANY  (a  Corporation),  Appellant 

Nonsuit — Appeal — Infeeenge. — In  reviewing  the  rnling  of  a  court  in 
passing  upon  a  motion  for  nonsuit  every  inference  which  can  be  rea- 
Bonablj  deduced  from  the  testimony  must  be  resolved  is  support  of 
the  ruling. 

Neglioence — Steam  Railway— Warning  of  Danger— Dutt  of  Person 
Crossing. — ^A  steam  railway  track,  over  which  trains  are  constantly 
operated,  is  itself  a  warning  of  danger,  and  one  approaching  with 
intent  to  cross  the  same  may  not  rely  upon  want  of  negligence  on 
the  part  of  those  operating  the  train,  but,  notwithstanding  their 
negligence,  is  charged  with  notice  of  the  hazard  he  assumes  in  cross- 
ing, and  is  bound  to  exercise  his  sight  and  hearing  to  ascertain 
whether  a  train  is  approaching  at  a  speed  and  from  a  distance  which 
should  deter  a  prudent  man,  exercising  reasonable  precautions  for 
his  safety,  from  attempting  to  cross. 

In. — Oontributort  Negugencb— Question  for  Jury. — The  question  of 
whether  one  is  guilty  of  negligence  is  ordinarily  one  of  fact  to  be 
determined  by  the  jury,  and  this  Is  so  even  where  the  facts  are  un- 
disputed, unless  it  can  be  said  that  reasonable  minds  can  draw  but 
one  conclusion  as  to  the  issue. 

Id. — Sufficiency  of  Evidence. — In  this  action  to  recover  damages  caused 
by  the  negligent  operation  of  a  railway  train  which  collided  with  de- 
fendant's automobile,  the  evidence  is  held  sufficient  to  warrant  the 
denial  of  a  nonsuit  by  the  trial  court  and  to  sustain  the  verdict  of 
the  juzy  for  the  plaintiif. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  trial. 
Paul  J.  McCormick,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 
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Henry  T.  Gage  and  W.  I.  Gilbert,  for  Appellant. 

I.  Henry  Harris  and  Daniel  M.  Hunsaker,  for  Respondent. 

SHAW,  J. — ^Action  to  recover  damages  caused  by  the 
alleged  negligent  operation  of  defendant's  railway  train, 
which  collided  with  plaintiff's  automobile  at  the  crossing  of  a 
public  highway,  known  as  Mission  Boad,  in  the  city  of  Los 
Angeles. 

Judgment  went  for  plaintiff,  from  which  and  an  order 
denying  its  motion  for  a  new  trial  defendant  has  appealed. 

That  defendant,  at  the  time  of  the  accident,  was  guilty  of 
negligence  in  operating  its  train  not  only  at  an  excessive  rate 
of  speed,  but  contrary  to  the  provisions  of  a  city  ordinance, 
and  without  warning  by  the  use  of  either  whistle  or  bell, 
admits  of  no  controversy. 

As  a  defense  to  the  cause  of  action,  however,  defendant 
pleaded  contributory  negligence  on  the  part  of  plaintiff  and, 
claiming  that  as  a  matter  of  law  such  contributory  negligence 
was  shown,  it,  at  the  close  of  plaintiff's  evidence  and  based 
thereon,  moved  for  a  nonsuit,  which  motion  was  by  the  court 
denied.  This  ruling,  claimed  to  be  erroneous,  constitutes  the 
chief  ground  upon  which  defendant  bases  its  claim  for  a 
reversal. 

It  is  settled  law  that  in  reviewing  the  ruling  of  a  court  in 
passing  upon  a  motion  for  nonsuit,  every  inference  which  can 
be  reasonably  deduced  from  the  testimony  must  be  resolved  in 
support  of  the  ruling.  Applying  this  rule  to  the  evidence 
touching  the  question  of  defendant's  contributory  negligence, 
it  fairly  appears  therefrom  that  the  train  which  collided  with 
plaintiff's  automobile  was  a  nine-car  passenger  train  which  at 
the  time  approached  the  crossing  noiselessly,  coasting  down- 
grade in  a  westerly  direction,  at  a  speed  of  from  50  to  60 
miles  per  hour;  that  at  the  point  where  plaintiff  crossed  the 
track  the  roadway  upon  which  he  was  traveling  was  rough  and 
bumpy,  having  been  plowed  up  preparatory  to  paving  it,  and 
the  grade  thereof  was  some  20  to  25  inches  below  the  defend- 
ant's railway  track.  Plaintiff  was  familiar  with  the  track 
and  its  location  and  the  frequency  with  which  defendant 
operated  trains  over  the  same.  In  approaching  the  crossing 
he  stopped  his  automobile  at  a  point  about  75  feet  from  the 
railway  track,  got  out  and,  hearing  no  bell  or  whistle,  he 
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looked  easterly  up  the  track,  along  which  he  had  an  un-j 
obstructed  view  for  a  distance  of  eight  hundred  to  one  thou- 
sand feet;  and  it  appearing  that  no  train  was  in  sight,  cuid 
there  being  no  warning  to  indicate  the  approach  thereof,  he 
got  into  his  automobile  and,  traveling  over  the  rough  roadway 
up  to  the  slight  grade,  proceeded  to  cross  the  track,  which  at 
the  speed  he  traveled  consumed  some  12  or  15  seconds,  during 
which  time  and  while  so  proceeding  he  did  not  look  further 
for  the  approach  of  a  train.  When  he  reached  the  track  and 
was  partially  across  the  same  he  was,  by  the  blowing  of  the 
whistle,  for  the  first  time  apprised  of  the  presence  of  the  train, 
coming  from  an  easterly  direction  and  then  at  a  point  distant 
about  one  hundred  to  120  feet  from  him.  He  had  so  nearly 
reached  a  point  of  safety  that  he  escaped  the  engine,  but  the 
hind  wheel  of  his  automobile  was  caught  by  the  step  jutting 
out  from  the  engine  cab  and  turned  over,  as  a  result  of  which 
the  injury  and  damage  was  sustained. 

It  is  quite  true,  as  claimed  by  appellant,  that  a  steam  rail- 
way track  over  which  trains  are  constantly  operated  is  itself 
a  warning  of  danger,  and  that  one  approaching  with  intent  to 
cross  the  same  may  not  rely  upon  want  of  negligence  on  the 
part  of  those  engaged  in  operating  the  train.  Notwithstand- 
ing their  negligence,  he  is  charged  with  notice  of  the  hazard 
and  risk  which  he  assumes  in  crossing  such  track,  and  hence 
bound  to  exercise  his  faculties  of  sight  and  hearing  in  order 
to  ascertain  whether  a  train  is  approaching  at  a  rate  of  speed 
and  from  a  distance  which  should,  under  the  circumstances, 
deter  a  prudent  man  exercising  reasonable  precautions  for  his 
safety  from  attempting  to  cross  the  same.  (Loftus  v.  Pacific 
Electric  Ry.  Co,,  166  Cal.  464,  [137  Pac.  34],  and  cases  therein 
cited.)  It  was  plaintiff's  duty  to  stop  and  look  and  listen  for 
the  approach  of  a  train.  This,  as  shown  by  the  uncontradicted 
evidence,  he  did,  at  a  point  75  feet  from  the  track.  The  ques- 
tion of  whether  one  is  guilty  of  negligence  is  ordinarily  one  of 
fact  to  be  determined  by  the  jury,  and  even  where  the  facts, 
as  here,  are  undisputed,  it  is  nevertheless  a  question  to  be  de- 
termined by  the  jury,  unless  it  can  be  said  that  reasonable 
minds  can  draw  but  one  conclusion  as  to  the  issue.  Consider- 
ing the  character  of  the  vehicle  which  plaintiff  was  dri\dng, 
that  its  top  was  up,  rendering  it  necessary  for  him  to  again 
stop  and  get  out  in  order  to  make  his  observation,  and  that 
the  roadway  embraced  in  the  75  feet  over  which  he  must  travel 
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to  reach  the  track,  was  rough  and  in  a  condition  which  de- 
manded his  close  attention,  taken  in  connection  with  the  fact 
that  12  or  15  seconds  before  he  reached  the  track  he  had  made 
observations  along  one  thousand  feet  thereof,  upon  which  no 
train  was  in  sight,  and  that  except  for  the  excessive  speed  at 
which  the  train  was  being  operated,  the  12  or  15  seconds  re- 
quired therefor  afforded  him  ample  time  to  cross  in  safety, 
we  cannot  say  as  a  matter  of  law  the  conclusion  of  the  jury  in 
determining  that  plaintiff,  under  all  the  circumstances,  exer- 
cised reasonable  precautions  for  his  safety,  was  improper. 
{Vance  v.  Atchison  eic.  Ry,  Co.,  9  Cal.  App.  20,  [98  Pac.  41].) 

Conceding  the  court  erred  in  permitting  the  plaintiff  to  pro- 
pound certain  questions  to  a  witness  called  in  rebuttal,  no 
prejudice  resulted  therefrom  for  the  reason  that  the  answers 
thereto  were  favorable  to  defendant;  nor  did  plaintiff's  efforts 
to  impeach  his  own  witness  affect  the  substantial  rights  of 
defendant. 

The  judgment  and  order  are  affirmed. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  December  5,  1918. 


[Civ.  No.  2651.     Second  AppeUate  District — October  7,  191S.] 

SANTA  FE  LAND  IMPROVEMENT  COMPANY  (a  Cor- 
poration), Appellant,  v.  CITY  OF  SAN  DIEGO  (a 
Municipal  Corporation),  Respondent. 

MuNiGn>AL  OoBPOBATioNS — Habbob  Oommissionebs— San  Dnsoo  Bat — 

WhABT  PBIVn^EGE — GBANT  BT  Ck)MlCISSIONEBS — Oonubmation  bt 
CiTT. — ^Under  section  2606  of  the  Political  Code,  which,  in  1905,  gave 
the  harbor  commissioners  of  the  bay  of  San  Diego  authority  to  grant 
permits  to  private  persons  to  build  and  maintain  wharves  in  the  bay 
of  San  Diego,  but  directed  that  all  such  permits  should  contain  a 
reservation  of  a  right  in  the  commissioners  to  terminate  the  franchise 
at  any  time  and  to  purchase  any  wharf,  etc.,  at  a  price  to  be  fixed  by 
arbitration  as  provided  in  that  section,  and  further  provided  that  in 
ixing  such  value  the  fzanehise  or  privilege  should  not  b«  eoiisider«d 
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M  of  any  Talue,  and  that  "no  franehise  granted  within  or  bordering 
upon  the  corporate  limits  of  any  city  shall  be  valid  until  the  same 
shall  be  ratified  and  confirmed  by  an  ordinance  of  such  city/'  the 
eity  of  San  Diego  could  ratify  and  confirm  or  reject  a  grant  by  the 
harbor  commissioners  of  a  permit  or  franchise  for  a  wharf  within 
the  corporate  limits  of  that  city,  but  could  not  ratify  upon  eonditian, 
since  the  law  vested  in  the  harbor  commissioners  the  right  to  pre- 
scribe the  conditions  under  which  the  wharf  privilege  should  be 
enjoyed. 

Id. — CoNFiBicATiON  Obdinanob  —  Invalid  Conditions. — Conditions  at- 
tached to  an  ordinance  of  the  city  confirming  the  grant  by  the  harbor 
commissioners  of  a  wharf  privilege,  such  as  limiting  the  time  within 
which  the  wharf  should  be  built,  and  providing  that  the  city  should 
have  the  right  to  vacate  the  confirmation  at  its  pleasure,  were  of  no 
effect,  and  the  confirmation  must  be  deemed  absolute  and  stripped 
of  all  conditions,  the  latter  being  void  for  want  of  jurisdiction. 

Id.— Act  of  l&ll — Transfer  and  Delegation  of  Power  to  City. — The 
act  of  May  1,  1911,  (Stats.  1911,  p.  1357),  gave  the  city  of  San 
Diego  complete  charge  of  the  tide  and  submerged  land,  at  least  to 
the  pierhead  lines,  to  the  uttermost  limit  to  which  wharves  could  be 
legally  conMructed  in  the  harbor,  under  federal  permission,  and  the 
delegation  by  the  state  to  the  city,  by  that  act,  of  its  power  over  the 
tide  and  submerged  land  in  the  bay  of  San  Diego  was  as  complete 
as  it  was  possible  for  the  state  to  make  it. 

Id. — Wharf  Franohisb — Rights  of  City  in  Conditions. — As  a  neces- 
sary incident  of  the  grant  or  transfer  to  the  city  of  San  Diego  of 
the  powers  of  the  state  by  such  act  of  May  1,  1911,  there  was  trans- 
ferred to  the  municipality,  as  substituted  for  the  board  of  harbor 
commissioners,  the  right  to  take  advantage  of  any  condition  reserved 
for  the  benefit  of  the  state  in  a  wharf  franchise  theretofore  granted 
by  the  harbor  commissioners  and  the  dty,  therefore,  had  the  right  to 
terminate  such  a  wharf  franchise  and  take  possession  of  the  ground 
upon  payment  of  the  value  of  the  wharf  only. 

Id. — Termination  of  Wharf  Franchise  —  Compensation  —  Bight  of 
Possession. — Upon  the  determination  of  the  proper  authority  that 
such  a  wharf  franchise  shall  terminate,  the  right  granted  ends,  and 
there  is  left  only  the  matter  of  adjustment  of  compensation  between 
the  franchise  holder  and  the  representative  of  the  state,  and  when 
this  compensation  is  fixed,  the  state  is  entitled  to  the  possession  of 
the  ground  and  wharf. 

Id. — AonoN  by  Franchise-holder. — Where,  in  an  action  by  the  owner 
of  such  a  wharf  privilege  against  the  city  to  restrain  it  from  pre- 
venting the  plaintiff's  workmen  from  raising  the  wharf  structure 
above  the  level  of  a  fill,  which  the  city,  in  the  course  of  a  publi/s 
improvement  was  constructing,  by  filling  in  the  shallow  tide  waters 
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of  the  bay  above  and  below  portions  of  ^e  wharf  structure,  it 
appeared  that  the  city  had  in  effect  declared  the  franchise  termi- 
nated at  a  date  long  prior  to  the  acts  comphiined  of,  but  had  not 
proceeded  to  have  its  arbitrators  appointed  in  order  to  fix  the  com- 
pensation which  the  plaintiff  was  entitled  to  have  fixed  before  pos- 
session was  relinquished  of  the  wharf  franchise,  then  at  the  time  of 
the  commission  of  the  acts  complained  of,  the  plaintiff  still  held  the 
right  to  the  possession  of  the  wharf  in  the  place  where  it  was  located, 
lo. — Injunction  not  Proper  Remsdt. — In  such  case,  however,  in  view 
of  the  provisions  of  section  526  of  the  Code  of  Civil  Procedure,  and 
section  3422  of  the  C^vil  Code,  the  conditions  were  not  such  as  to 
warrant  the  court  in  restraining  interference  with  the  possession  of 
the  plaintiff,  and  a  judgment  denying  the  injunction  prajed  for  waa 
proper. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
County  of  San  Diego.    C.  N.  Andrews,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

B.  W.  Camp,  U.  T.  Clotfelter,  M.  W.  Eeed,  and  Robert 
Brennan,  for  Appellant 

T.  B.  Cosgrove,  City  Attorney,  for  Respondent 

JAMES,  J. — Appeal  from  a  judgment  denying  to  plaintiff 
injunctive  relief. 

In  August  of  1905,  the  control  of  the  bay  of  San  Diego  was 
vested  in  a  board  of  state  harbor  commissioners  especially 
appointed  for  the  bay  by  that  name.  The  authority  of  such 
commissioners  was  as  defined  in  certain  sections  of  the  Politi- 
cal Code.  The  right  was  given  to  such  commissioners  to 
grant  permits  to  private  persons  to  build  and  maintain 
wharves.  Pursuant  to  such  authority,  on  the  first  day  of 
August,  1905,  the  harbor  commissioners  passed  a  resolution 
granting  to  William  Jorres  and  G.  W.  Jorres  the  right  for  a 
period  of  twenty  years  to  maintain  **a  wharf  already  con- 
structed in  the  bay  of  San  Diego,"  at  a  place  designated  and 
particularly  described  in  the  resolution  granting  the  permit 
The  resolution  provided  for  an  annual  rental  to  be  paid  for 
the  privilege,  and  also  contained  a  condition  satisfying  the 
terms  of  the  statute,  which  provides  that  in  the  case  of  a 
wharf  permit  or  franchise  grant  the  commissioners  shall  re- 
serve the  right  to  terminate  the  same  and  purchase  the  wharf, 
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the  provision  in  terms  being  as  follows:  "That  if  at  any  time 
the  said  commissioners  shall  desire  to  terminate  any  franchise 
and  to  purchase  any  wharf,  pier,  marine  ways,  drydock  or 
shipyard,  and  the  purchase  price  thereof  cannot  be  agreed 
upon,  then  the  owner  of  said  franchise  shall  select  two  dis- 
interested persons,  and  the  said  commissioners  two  disinter- 
ested persons,  who  shall  ascertain  and  fix  the  value  thereof, 
and  if  three  of  said  four  persons  cannot  agree,  then  they 
shall  appoint  a  fifth  competent  disinterested  person,  and  any 
three  of  said  five  persons  may  fix  the  value  thereof,  and  upon 
the  payment  or  tender  thereof  by  the  commissioners,  they 
shall  be  entitled  to  the  possession  thereof,  and  the  title  thereto 
shall  vest  in  the  state  of  California,  and  all  franchises 
to  build,  construct  or  maintain  any  wharf,  pier,  marine  ways, 
drydock  or  shipyard,  shall  contain  this  provision  therein ;  pro- 
vided, that  in  fixing  such  value  the  franchise  or  privilege 
shall  not  be  considered  as  of  any  value."  (Pol.  Code,  sec. 
2606.)  The  wharf  permit  or  franchise,  in  the  course  of  time, 
passed  by  assignment  into  the  hands  of  the  plaintiff,  which 
held  the  same  at  the  time  of  the  acts  complained  of  and  there- 
after. The  franchise,  as  granted,  described  the  wharf  site  as 
extending  from  the  shore  of  the  bay  past  the  government 
bulkhead  line  and  to  the  official  pierhead  line.  However, 
while  the  resolution  granting  the  franchise  recited  that  the 
wharf  was  already  constructed,  it  appears  that  the  wharf  ex- 
isted  only  upon  a  portion  of  the  site,  and  that  during  the 
years  following  the  wharf  became  in  disrepair  and  the  outer 
end  thereof  continued  to  decay  and  fall  into  the  bay  until,  at 
the  time  of  the  commission  of  the  acts  complained  of  and  the 
commencement  of  this  action,  the  structure  extended  from  the 
shore  for  only  a  distance  of  about  625  feet,  and  lay  wholly 
between  the  shore  line  and  the  government  bulkhead  line. 
The  city  of  San  Diego,  as  a  work  of  public  improvement, 
had  proceeded  to  fill  in  the  shallow  water  of  the  bay,  up 
to  within  75  feet  of  the  bulkhead  line,  and  proposed  also 
to  extend  one  of  the  city  streets  through,  over,  and  across 
this  fill,  to  the  official  bulkhead  line,  which  extension  would 
include  all  of  the  existing  wharf  structure  of  the  plain- 
tiff, except  two  very  small  portions  which  existed  by  way 
of  lateral  projections.  The  work  of  filling  had  progressed 
up  to  a  point  where  the  earth  was  being  filled  both  under  and 
over  a  portion  of  the  wharf  structure.    Thereupon  the  plain- 
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tifF  proceeded  to  have  its  workmen  commence  the  raising  of 
the  wharf  structure  above  the  level  of  the  fill.  The  city  by 
its  employees  interfered  and  prevented  this  latter  work  from 
being  done;  whereupon  this  suit  was  brought  for  an  injunc- 
tion to  restrain  and  prevent  such  interference.  More  partic- 
ular reference  will  be  made  hereinafter  to  the  record  of  official 
action  taken  by  the  city  of  San  Diego  and  to  the  time  thereof. 
The  lands  upon  and  over  which  the  fill  was  being  made 
were  tide-lands,  the  right  to  the  use  of  which  the  city  claimed 
by  virtue  of  an  act  of  the  legislature  approved  May  1,  1911. 
(Stats.  1911,  p.  1357.)  The  city's  position  also  has  been  and 
is  that  by  the  act  mentioned  all  of  the  authority  theretofore 
vested  in  the  board  of  harbor  commissioners  for  the  bay  of 
San  Diego  as  an  agency  of  the  state,  was  transferred  in  its 
entirety  to  the  city.  As  a  result  of  the  last  assumption  the 
city  maintains  that  the  condition,  which  under  the  statute 
became  a  term  of  the  franchise  grant,  to  wit,  the  condition 
giving  the  commissioners  the  option  to  terminate  the  privilege 
by  paying  for  the  wharf,  has  descended  to  it  and  that  its 
action  finds  full  justification  in  the  facts  as  disclosed  by  the 
record.  Going  behind  all  of  this,  the  city  claims  also  that 
when  it  confirmed  the  grant  of  the  franchise  it  did  so  by  ordi- 
nance and  upon  certain  conditions  which  the  franchise-holder 
never  fulfilled.  To  understand  this  latter  position,  something 
must  be  said  as  to  the  terms  of  the  statute,  in  addition  to  that 
recited.  Section  2606  of  the  Political  Code  contains,  among 
other  things,  this  provision:  ^'Provided,  no  franchise  granted 
within  or  bordering  upon  the  corporate  limits  of  any  city 
shall  be  valid  until  the  same  shall  be  ratified  and  confirmed 
by  an  ordinance  of  such  city."  The  franchise  granted  to  the 
assignors  of  plaintiff  was  confirmed  by  the  city  by  ordinance, 
certain  conditions  being  added,  however,  such  as  limiting  the 
time  within  which  the  wharf  structure  should  be  built  and 
providing  that  the  city  should  have  the  right  to  vacate  the  con- 
firmation at  its  pleasure.  We  do  not  agree  with  respondent 
that  the  conditions  attached  to  the  ordinance  of  confirmation 
were  of  effect.  The  granting  power  was  in  the  board  of  ^ 
harbor  commissioners;  the  city  could  ratify  and  confirm  or  re- 
ject ;  its  power  was  not  to  ratify  upon  condition,  for  the  law  \ 
vested  in  the  harbor  commissioners  the  right  to  prescribe  the  | 
conditions  under  which  the  wharf  privilege  should  be  enjoyed. 
The  city  did  not  elect  to  reject  the  f ranchisCi  but  confirmed  it. 
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and  having  done  that,  we  think  its  confirmation  must  be 
deemed  to  have  been  absolute  and  stripped  of  all  conditions ; 
that  the  latter  were  void  for  want  of  jurisdiction.  This  posi- 
tion is  sustained  in  its  principle  by  California  cases  which 
define  the  extent  of  the  power  of  the  state  over  tide  and  har- 
bor lands.  (See  People  v.  Calif omia  Fish  Co.,  166  Cal.  576, 
[138  Pac.  79] ;  People  v.  Williams,  64  Cal.  498,  [2  Pac.  393] ; 
Payne  v.  English,  79  Cal.  540,  [21  Pac.  952].)  This  power 
was  one  inherent  in  the  state  and  subject  to  control  and  defini- 
tion by  general  statute,  and  was  not  a  municipal  affair.  (See, 
also,  Galveston  &  W.  Ry,  Co.  v.  City  of  Oalveston,  90  Tex., 
398,  [36  L.  R.  A.  33,  39  S.  W.  96].)  A  similar  condition  was 
presented  in  that  case,  where  the  court  said:  ''In  order  to  sus- 
tain the  claim  that  the  city  of  Galveston  had  the  right  to 
couple  with  its  consent  for  the  railroad  company  to  use  its 
streets  any  conditions  or  terms  that  it  might  deem  proper,  we 
must  invest  that  municipal  corporation  with  such  legislative 
authority  over  the  subject  as  would  make  its  action  the  source 
from  which  the  railroad  company  derives  its  right  to  build  on 
the  streets,  or  we  must  conclude  that  the  city  had  as  full 
power  to  contract  as  a  private  person  has,  and  that  the  ordi- 
nance in  question  constituted  a  contract  between  it  and  the 
railroad  company."  The  source  of  the  power  here  involved 
was  the  state,  to  which,  under  the  constitution,  has  been  re- 
served the  right  to  hold  and  control  those  lands  and  waters 
for  purposes  of  navigation,  fishery,  etc.  (See  California  cases 
cited.)  The  cases  cited  recognize  the  right  in  the  state 
to  delegate  its  power  over  the  lands  to  other  agencies,  such 
delegation  being  consistent  all  the  while  with  the  paramount 
rights  impressed  upon  the  same  for  the  public  benefit.  We 
think,  then,  that  the  inquiry  must  be  to  determine  how  far  the 
state  has  delegated  to  the  city  its  power  over  the  tide  and  sub- 
merged lands  in  the  bay  of  San  Diego.  And  we  find  upon 
examination  of  the  act  of  the  legislature  no  apparent  reason 
for  concluding  that  the  power  and  control  over  the  lands,, 
harbor,  and  wharf  facilities  is  not  as  complete  as  it  was; 
possible  for  the  state  to  make  it.  The  act  in  its  preamble 
recites  as  follows:  ''Whereas,  the  state  has  not  the  general 
power  of  alienation  of  such  lands  but  may,  when  the  interests 
of  commerce,  navigation  and  fishing  require  it,  convey  to 
municipalities  limited  and  defined  areas  of  such  lands  with 
the  power  to  govern,  control,  improve  and  develop  the  same  in 
S8  OftL  A«p.— as 
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the  interests  of  all  the  inhabitants  of  the  state ;  and  whereas, 
the  conveyance  to  the  city  of  San  Diego  of  the  lands  herein- 
after described,  together  with  the  right  to  govern,  control,  im- 
prove and  develop  the  same  will  result  in  great  advantage  and 
benefit  to  all  the  inhabitants  of  the  state,  it  is  provided:" 
The  act  then  proceeds  to  describe  all  lands  between  the  line  of 
high  tide  and  the  pierhead  line  in  the  bay,  etc. — provides  that 
the  city  shall  have  the  right  to  make  improvements,  better- 
ments, and  structures  useful  and  needful  for  the  development 
of  commerce,  navigation,  and  fishing,  including  wharves, 
docks,  piers,  etc.  The  right  is  given  to  take  tolls  and  to  lease 
wharves  constructed  by  the  city.  In  general,  as  we  read  it, 
the  act  purports  to  give  to  the  city  complete  charge  of  the 
tide  and  submerged  lands,  at  least  to  the  pierhead  lines,  which 
would  be  the  outermost  limit  to  which  wharves  could  be 
legally  constructed  in  the  harbor  under  federal  permission. 
The  act  did  not  specifically  give  the  city  authority  to  grant 
franchises,  although  at  a  later  date  this  subject  was  covered 
by  amendment.  (Stats.  1915,  p.  1323.)  We  think  that  as 
a  necessary  incident  of  the  grant  or  transfer  to  the  city, 
there  was  transferred  the  right  to  the  municipality,  as  sub- 
stituted for  the  board  of  harbor  commissioners,  to  take  ad- 
vantage of  any  condition  reserved  in  the  franchise  for  the 
benefit  of  the  state.  Assuming  the  correctness  of  this  posi- 
tion, it  at  once  appears  that  the  city  had  the  right  to  termi- 
nate the  wharf  franchise  of  the  plaintiff  and  take  possession 
of  the  ground  upon  payment  of  the  value  of  the  wharf  only. 
As  we  construe  the  statute  and  the  terms  of  the  franchise 
granted  in  accordance  therewith,  upon  the  determination  being 
made  by  the  proper  authority  that  the  franchise  should  ter- 
minate, the  right  granted  becomes  at  an  end,  and  there  is  left 
only  the  matter  of  adjustment  of  compensation  between  the 
franchise  holder  and  the  representative  of  the  state.  This 
adjustment  is  provided  to  be  made  by  arbitrators,  and  it  is 
provided  that  when  the  award  is  made  by  such  arbitrators,  if 
not  accepted  upon  tender  of  the  compensation  fixed,  the  state 
shall  be  entitled  to  the  possession  of  the  ground  and  wharf. 

We  now  are  confronted  with  two  remaining  questions:  1. 
Did  the  city  by  appropriate  action  terminate  the  franchise 
and  do  all  that  was  required  of  it  in  the  way  of  awarding 
compensation  to  the  wharf  owner!  2.  Assuming  that  such 
action  was  not  taken  and  that  the  city  was  proceeding  to  take 
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possession  of  the  wharf  and  interfere  with  the  ownership  of 
the  plaintiff  therein,  was  the  plaintiff  entitled  to  an  injunc- 
tion, or  should  it  be  left  to  its  action  at  law  for  damages 
which,  it  must  be  conceded,  could  be  easily  and  reasonably 
ascertained?  We  find,  first,  that  this  action  was  commenced 
on  January  28,  1915,  by  the  filing  of  the  complaint.  Prior 
thereto,  and  in  the  year  1913,  a  resolution  was  adopted  by  the 
city  council  of  San  Diego  declaring  that  it  was  the  desire  of 
said  council  to  purchase  the  wharf  upon  the  ground  covered 
by  the  Jorres  franchise,  and  appointing  an  agent  to  ascertain 
and  negotiate  the  price,  the  same  to  be  agreed  upon.  On 
January  26,  1915,  two  days  before  the  filing  of  the  complaint 
in  this  action,  an  ordinance  was  adopted  forfeiting  the  fran- 
chise rights  granted  to  the  assignors  of  plaintiff,  and  another 
ordinance  waa  adopted  on  the  same  day  attempting  to  repeal 
the  original  ordinance  confirming  the  franchise  grant.  On 
the  day  of  the  filing  of  the  complaint  another  ordinance  was 
adopted  to  open  and  extend  F  Street  in  the  city  of  San  Diego 
over  and  across  the  wharf  of  the  plaintiff;  on  February  3, 
1915,  a  resolution  was  adopted  terminating  the  wharf  fran- 
chise and  providing  for  the  purchase  of  the  wharf  and  ap- 
pointing two  appraisers ;  on  February  8, 1915,  another  resolu- 
tion was  adopted  declaring  the  intention  of  the  council  to  be 
bound  by  the  decision  of  arbitrators,  and  demanding  that  the 
plaintiff  appoint  arbitrators  on  its  behalf.  By  the  answer  in 
the  case  it  was  shown  that  notice  was  given  to  the  plaintiff  of 
the  appointment  of  the  arbitrators  on  behalf  of  the  city,  and 
the  various  acts  taken  by  the  municipality  as  noted  above  were 
referred  to.  It  does  not  appear  that  any  further  steps  were 
taken  under  the  resolution  of  August  13,  1913,  by  the  city. 
It  may  well  be  said,  then,  we  think,  that  while  the  city  had 
declared  in  effect  the  franchise  to  be  terminated  at  a  date  long 
prior  to  the  commission  of  the  acts  complained  of,  it  had  not 
proceeded  to  have  its  arbitrators  appointed  in  order  to  fix  the 
compensation  which  the  plaintiff  was  entitled  to  have  fixed 
before  possession  was  relinquished  of  the  wharf  structure. 
This  being  true,  then  at  the  time  of  the  commission  of  the  acts 
complained  of  the  plaintiff  still  held  the  right  to  the  posses- 
sion of  the  wharf  in  the  place  where  it  was  located,  and  we 
would  be  inclined  to  hold  that  the  offer  of  the  city  to  appoint 
arbitrators,  made  after  the  commencement  of  the  action, 
would  not  debar  the  plaintiff  from  its  right  to  relief  if,  under 
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the  facts,  an  injunction  appeared  to  be  the  proper  remedy. 
We  are,  therefore,  brought  to  the  second  proposition  before 
noted,  that  being  whether,  where  it  appears  that  the  wharf 
franchise  has  been  terminated,  leaving  only  the  matter  of  the 
ascertainment  of  the  value  of  the  wharf  structure  to  be  made, 
the  conditions  were  such  as  to  warrant  the  court  in  restrain- 
ing interference  with  the  possession  of  the  plaintiff.  We 
think  this  must  be  answered  in  the  negative,  in  consonance 
with  the  well-known  equitable  rule  which  finds  expression  in 
section  526  of  the  Code  of  Civil  Procedure,  and  section  3422 
of  the  Civil  Code.  The  court  by  its  findings  determined  fully 
all  of  the  facts  which  we  have  made  note  of,  including  a 
finding  as  to  the  conditions  imposed  by  the  ordinance  con- 
firming the  franchise  grant  on  the  part  of  the  city.  It  may 
be  that  the  court  gave  greater  weight  to  those  conditions  than 
to  other  facts  found  (if  so,  erroneously,  under  our  view),  but 
it  does  remain  true  that  there  are  facts  disclosed  by  the  find- 
ings which,  in  view  of  what  has  last  been  stated,  afford  suffi- 
cient support  for  the  judgment  denying  an  injunctiom 
The  judgment  is  affirmed. 

Conrey,  P.  J.,  and  Shaw,  J.,  concurred. 


[CSv.  No.  1873.    Third  Appellate  District— October  7,  1918.J 

CLIFFORD  H.  SMITH,  Appellant,  v.  ALBERT  W.  SMITH 
et  al..  Respondents. 

Pleading — Defectivb  Answer — Nbgativb  Pbbonant— When  Cubed  by 
Trial. — Even  if  an  attempted  denial  in  an  answer  is  defective  be- 
cause pregnant  with  an  admission  of  a  material  fact  alleged  in  a 
complaint,  the  defect  is  cured  when  the  plaintiff  has  without  objec- 
tion gone  into  the  trial  of  the  issue  as  fully  and  effectuallj  as  though 
a  proper  joinder  thereof  had  been  raised  by  the  pleadings. 

Payment— Pbesumftion  as  to  Agreement  to  Betubn. — It  does  not  fol- 
low from  the  mere  fact  that  one  person  has  delivered  money  or  prop- 
erty to  another  that  the  latter  has  agreed  to  return  it,  the  presump- 
tion under  subdivisions  7  and  8  of  section  1963  of  the  Code  of  Civil 
Procedure  being  that  money  paid  by  one  to  another  was  due  to  the 
latter,  and  that  a  thing  delivered  by  one  to  another  belonged  to  the 
latter. 
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Pabent  and  CniLD — Earnings  and  Services  of  Minor — ^Bioht  of  i 
Parent. — The  parents  of  a  minor  are  entitled  to  his  services  and 
earnings  doiring  the  whole  period  of  his  mmority,  unless  he  is 
emanicipated  and  so  invested  with  the  right  to  his  own  services  and 
the  fniits  thereof  by  some  legally  recognized  act  of  emancipation 
by  the  parents. 

Id. — Action  by  Child  Against  Parents — ^Burden  or  Proof  of  Eman- 
cipation.— In  an  action  brought  by  a  child  against  his  parents,  after 
attaining  his  ma jority,  to  recover  his  earnings,  received  by  the  parents 
daring  his  minority,  the  burden  rested  upon  the  plaintiff  to  show  that 
he  was  duly  emancipated  by  his  parents  during  the  period  of  his 
minority. 

Id. — Absence  of  Agreement  of  Parents  to  Return — Suffioienot  of 
Evidence. — In  this  action  against  the  parents  to  recover  the  earn- 
ings of  the  plaintiff  received  by  them  during  his  minority  upon  an 
alleged  agreement  of  the  parents  to  save  them  and  return  them  to 
the  plaintiff,  the  evidence  is  examined  and  held  sufficient  to  sustain 
a  finding  that  there  was  no  such  agreement. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Sacramento  County.     Chas.  0.  Busick,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

E.  B.  Meringy  M.  J.  Gillespie,  and  Eugene  Aram,  for 
Appellant. 

Eugene  S.  Wachhorst,  Donald  E,  Wachhorst,  and  Jay  L. 
Henry,  for  Respondents. 

HART,  J. — The  plaintiff,  who  is  the  son  of  the  defendants, 
brought  this  action  for  the  purpose  of  recovering  the  sum  of 
five  thousand  six  hundred  dollars,  alleged  to  have  been  turned 
over  by  him  in  small  amounts  from  time  to  time  during  the 
period  of  his  minority  and  for  a  period  of  time  thereafter  to 
the  defendants. 

The  complaint  alleges  that,  **in  the  year  1906,  the  plaintiff 
.  .  .  and  the  defendants  .  .  .  entered  into  an  agreement 
wherein  it  was  agreed  between  them  that  the  plaintiff  should 
engage  in  various  occupations  and  that  the  wages  and  salary 
earned  by  him  should  be  turned  over  to  the  defendants  and 
should  be  by  said  defendants  invested  in  the  name  of  said  de- 
fendants and  said  sums  of  money  and  the  income  therefrom 
should  be  safely  kept  and  preserved  by  said  defendants  and 
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all  of  said  sums  should  be  upon  demand  of  the  said  plaintiff 
turned  over  to  said  plaintiff;  that  pursuant  to  said  a^eement 
said  plaintiff  engaged  in  various  oecupations,  beginning  with 
the  year  1906,  and  continued  in  said  occupations  till  the  year 
1913 ;  that  during  said  time  all  of  the  moneys  earned  by  said 
plaintiff  were  turned  over  to  said  defendants;  that  pursuant 
to  said  agreement  said  defendants  received  all  of  said  sums 
and  agreed  to  hold  said  sums  according  to  said  agreement; 
that  said  defendants  under  said  agreement  received  the  sum 
of  $5,600."  It  is  alleged  that,  **  within  two  years  last  past," 
the  plaintiff  demanded  of  the  defendants  the  return  of  said 
moneys,  together  with  the  income  derived  therefrom,  but  that 
the  latter  refused  and  still  refuse  to  turn  over  said  moneys  or 
any  part  thereof  to  plaintiff.  It  should,  perhaps,  be  stated 
that,  while  the  evidence  shows  that  the  plaintiff  is  the  son  of 
the  defendants,  the  complaint  does  not  disclose  the  relation- 
ship existing  between  the  parties. 

The  defendants  by  their  answer  deny  the  making  of  any  such 
agreement  as  is  declared  upon  by  the  plaintiff,  or  that  any 
agreement  of  any  kind  was  entered  into  by  and  between  the 
plaintiff  and  the  defendants  by  or  under  which  the  latter  ever 
received  any  money  or  moneys  from  the  plaintiff  to  be  by  them 
invested  for  the  plaintiff  and  to  be  returned  to  him  upon  his 
demand  for  the  return  thereof;  deny  that,  "pursuant  to  such 
or  any  agreement  said  plaintiff  engaged  in  various  or  any 
occupations,  beginning  with  the  year  1906,  or  at  any  other 
time  or  at  all,  and  continued  or  continued  in  said  or  any  occu- 
pations until  the  year  1913,  or  any  other  time  or  at  all ;  deny 
that  during  said  or  any  time  or  at  all,  all  or  any  of  the  moneys 
earned  by  said  plaintiff  was  turned  over  to  said  defendants,  or 
either  of  them,  pursuant  to  such  or  any  agreement,  and  deny 
that  said  defendants,  or  either  of  them,  received  all  of  said 
or  any  sums  and  agreed  to  hold  said  or  any  sums  according 
to  said  or  any  agreement ;  deny  that  said  defendants,  or  either 
of  them,  under  said  agreement,  received  from  said  plaintiff, 
OP  from  anyone  in  his  behalf,  the  said  sum  of  $5,600,  or  any 
sum  or  sums."  It  is  then  denied  that  any  demand  was  made 
by  the  plaintiff  upon  the  defendants  for  the  return  of  any 
money  or  moneys  alleged  in  the  complaint  to  have  been  turned 
over  by  him  under  the  agreement  pleaded  in  his  pleading,  and 
then  follow  several  special  defenses,  among  which  is  that  of 
the  minority  of  the  plaintiff  during  the  greater  portion  of  tin 
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period  referred  to  in  the  complaint  and  the  support  of  the 
plaintiff  by  the  defendants  during  said  period,  and  that 
the  defendants  were  legally  entitled  to  the  former's  earnings 
during  his  minority. 

The  court  found  that  no  such  agreement  as  is  set  out  in  the 
complaint  was  ever  made  or  entered  into  between  the  plain- 
tiff and  the  defendants,  and  that  the  plaintiff  never  at  any 
time  turned  over  any  money  or  moneys  to  the  defendants 
under  an  agreement  between  the  parties  that  such  money  or 
moneys,  with  the  income  therefrom,  would,  upon  the  demand 
of  the  plaintiff,  be  turned  over  to  him  by  the  defendants.  The 
court  further  found  that  no  demand  was  ever  made  by  the 
plaintiff  upon  the  defendants  for  the  return  of  any  money  or 
moneys  delivered  by  him  into  the  possession  of  the  defend- 
ants. But  no  finding  was  made  upon  the  question  whether 
the  plaintiff,  during  his  minority,  was  or  was  not  emancipated 
from  parental  control  by  the  defendants. 

Judgment  passed  for  the  defendants  and  his  appeal  is  by 
the  plaintiff  from  said  judgment 

The  proposition  first  invoked  by  the  appellant  is  that  the 
answer,  although  denying  the  making  of  the  agreement 
pleaded  by  the  plaintiff,  is,  nevertheless,  pregnant  with  an  ad- 
mission by  the  defendants  of  the  receipt  of  the  wages  or 
moneys  earned  by  the  plaintiff  during  the  period  of  time  men- 
tioned in  the  complaint.  This  proposition  is  founded  upon 
the  denial  that  the  defendants  received  such  moneys  or  earn- 
ings ** under  stich  agreement" — ^that  is,  the  agreement  set  out 
in  the  complaint — from  which,  it  is  said,  the  necessary  impli- 
cation is  that  they  did,  as  a  matter  of  fact,  receive  the  earn- 
ings of  the  plaintiff  and  that  they  still  retain  the  same,  thus 
raising  an  implied  agreement  or  promise  on  their  part  to  re- 
turn the  same  to  the  plaintiff. 

It  cannot  be  doubted  that  there  is  some  force  in  the  sugges- 
tion that  the  denials  of  the  answer  are  of  a  character  to  war- 
rant the  inference  that  the  plaintiff  did  turn  over  to  the  de- 
fendants, and  that  the  latter  received  and  still  retain,  the 
earnings  of  the  former  acquired  during  the  period  of  time 
mentioned  in  the  complaint,  but  the  answer  directly  and 
squarely  denies  that  either  under  the  agreement  pleaded  in  the 
complaint  or  any  agreement  whatsoever  the  defendants  prom- 
ised to  return  to  the  plaintiff  whatever  of  his  earnings  he 
might  have  turned  over  to  the  defendants,  and  we  think  this 
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is  sufficient  to  meet  the  question  of  fact  submitted  by  the  com- 
plaint that  the  defendants  agreed  to  return  to  the  plaintiff  such 
of  the  latter 's  earnings  as  he  might  have  delivered  into  posses- 
sion of  the  former.  It  does  not  necessarily  follow  from  the 
mere  fact  that  a  party  has  delivered  money  or  property  of  any 
kind  to  another  that  the  latter  has  agreed  to  return  the  same  to 
the  former.  Indeed,  in  the  absence  of  any  showing  to  the  con- 
trary, the  presumption  is  that  money  paid  by  one  to  another 
was  due  to  the  latter,  and  that  a  thing  delivered  by  one  to 
another  belonged  to  the  latter.  (Code  Civ.  Proc.,  sec.  1963. 
subds.  7,  8.)  But,  even  assuming  that  the  answer  is  pregnant 
with  an  admission  that  the  defendants  received  the  earnings 
of  the  plaintiff  during  the  period  of  time  stated  in  the  com- 
plaint, and  that  upon  such  admission  at  least  an  implied  prom- 
ise to  return  the  same  to  the  plaintiff  arises,  there  is  still  an- 
other answer  to  the  point  thus  made  in  the  propositions  that 
the  case  was  tried,  so  far  as  plaintiff  was  concerned,  entirely 
upon  the  theory  that,  as  alleged  in  the  complaint,  there  was 
an  express  agreement  upon  the  part  of  the  defendants  to  rf>- 
tum  such  earnings  to  the  plaintiff  upon  a  demand  by  him  f  of 
the  same,  and,  so  far  as  the  defendants  were  concerned,  upon 
the  theory  that  no  such  agreement  as  is  set  out  in  the  com- 
plaint was  ever  made  or  entered  into  between  the  parties,  and 
that  whatever  of  his  earnings  or  moneys  the  plaintiff  turned 
over  to  his  parents  were  either  so  turned  over  under  the  legal 
right  of  the  defendants  to  receive  and  retain  such  moneys  of 
plaintiff  as  he  acquired  during  his  minority,  or  that  the  same, 
after  having  been  received  by  the  defendants,  were  returned 
to  the  plaintiff.  It  follows,  therefore,  that,  notwithstanding 
the  failure  of  the  answer,  if  such  failure  there  is,  directly  and 
squarely  to  meet  the  issue  offered  by  the  complaint  upon  the 
question  of  the  alleged  indebtedness  of  the  defendants  to  the 
plaintiff,  the  trial  of  that  issue  was,  without  objection,  gone 
into  as  fully  and  effectually  as  though  a  proper  joinder 
thereof  had  been  effected  by  the  pleadings.  (Noakes  v.  GitV 
of  Los  Angeles,  178  Cal.  88,  [175  Pac  409] ;  Boyle  ▼.  Coast 
Improvement  Co.,  27  CaL  App.  714,  [151  Pac  25] ;  Slaughter 
V.  Goldberg,  Bcnuen  <6  Co.,  26  Cal.  App.  318,  [147  Pac  90.]) 
The  next  point  urged  is  iiiai  tne  evidence  is  msuineient  to 
support  the  decision,  but  an  examination  of  the  evidence  has 
readily  convinced  us  that  the  point  is  without  merit. 
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As  above  stated,  the  testimony  discloses  that  the  plaintiff  is 
the  son  of  the  defendants,  and,  while,  on  his  direct  examina- 
tion, he  testified  that  for  many  years  pending  his  minority 
and  for  a  few  years  thereafter  he  was  engaged  in  employments 
from  which  he  derived  during  his  minority  small  and  after 
his  majority  larger  earnings,  which  he  immediately  turned 
over  to  his  parents,  giving  the  details  thereof  from  a  bill  of 
particulars  which  he  had  previously  prepared  and  served  on 
the  defendants,  he  however,  on  his  eross-ezamination,  gave 
testimony  from  which  it  is  reasonably  inferable  that  so  much 
of  his  earnings  as  he  derived  during  his  minority  were  de- 
livered to  and  received  by  the  defendants  under  the  authority 
of  the  latter  to  claim  and  receive  the  same  by  virtue  of  the  pro- 
visions of  section  197  of  the  Civil  Code,  although  receiving 
some  of  them  back,  and  that  so  much  thereof,  if  any,  as  he 
turned  over  to  his  parents  after  he  attained  his  majority,  con- 
stituted a  gift  to  the  latter. 

On  direct,  he  testified,  in  substance,  as  follows:  ^'I  was  bom 
August  20,  1890.  I  lived  with  my  father  and  mother  in  Sac- 
ramento. I  completed  my  studies  in  the  grammar  school ;  that 
was  all  the  schooling  I  had ;  I  quit  school  in  June,  1906,  when 
I  was  16  years  of  age,  and  started  to  work  in  July.  At  that 
time  I  had  a  conversation  with  my  parents,  I  wanted  to  put 
my  money  in  the  bank.  They  said  they  were  buying  the  home 
place  and  they  would  try — see  a  good  chance  to  buy  property 
whei:e  it  would  increase  in  value;  if  I  would  give  them  my 
money  they  would  invest  it.  The  money  should  be  returned 
to  me  when  I  got  married,  they  would  see  I  had  a  home.  I 
says  that  I  wanted  a  little  start  when  I  got  married.  They 
told  me  not  to  worry  about  that ;  they  each  told  me  that.  I 
worked  first  for  J.  N.  Larkin,  a  printer.  I  answered  an  old 
ad  in  the  paper  that  Mr.  Larkin  wanted  a  boy  to  learn  the 
pressman's  trade.  I  went  down  and  got  the  job.  The 
arrangement  was  that  I  should  start  in  for  three  dollars  a 
week  and  they  would  increase  my  wages.  My  wages  were  in- 
creased very  rapidly.  When  I  got  paid  I  took  the  money 
home  and  gave  it  to  my  mother ;  my  father  knew  I  was  giving 
it  to  her.  He  said  to  take  care  of  my  money,  they  saved  that, 
would  take  care  of  it  for  me.  I  quit  working  for  Mr.  Larkin 
May  30,  1912,  and  went  to  work  for  P.  N.  Schmidt.'*  A  bill 
of  particulars  introduced  in  evidence  showed  that,  up  to 
August  20,  1911,  when  plaintiff  became  of  age,  he  had  re- 
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ceived  the  sum  of  $3,585.24,  and  thereafter,  until  May  30, 
1913,  he  received  $1,381.08,  a  total  of  $4,966.32,  which  was 
turned  over  to  his  parents.  The  bill  of  particulars  also  con- 
tains items  for  painting  buildings,  carpenter  work,  etc., 
amounting  to  $445.  Plaintiflf  testified  that  he  milked  two 
cows  for  his  parents,  took  care  of  a  horse,  irrigated,  gardened 
and  did  all  the  general  work  around  the  property.  Defend- 
ants were  purchasing  their  home  on  installments.  Witness 
said:  "In  about  1911  I  got  rather  discouraged.  I  wanted  to 
put  some  money  in  the  bank.  They  discouraged  me,  told  me 
the  property  would  increase  in  value ;  it  would  be  more  profit- 
able to  let  them  go  on  as  they  were  than  to  put  it  in  the  bank. 
I  left  home  May,  1913.  Before  leaving  I  asked  my  mother  to 
return  me  my  money.  She  said  she  would  not.  I  was  not  to 
have  anything  back  as — since  I  married  the  woman  I  did.  I 
married  in  November,  1914.  My  father  and  mother  were 
present  at  the  time  I  made  the  demand.  I  was  living  in  San 
Francisco  and  came  to  Sacramento  especially  to  see  thenu 
They  both  refused  to  give  me  the  money." 

On  cross-examination,  plaintiff  testified  that  he  boarded  at 
home,  that  his  clothing  was  furnished  him  by  his  parents,  that 
they  gave  him  some  spending  money,  paid  a  doctor's  bill  for 
him  and  gave  him  money  for  excursions ;  that  on  one  occasion 
his  mother  sent  him  a  check  for  $25  and  that  she  purchased 
for  him  for  $350  a  printing  business  in  San  Francisco.  He 
stated  that  he  had  never  asked  his  mother  for  a  loan,  where- 
upon a  portion  of  a  letter  written  by  him  to  her  was  shown 
him  which  contained  the  statement:  "And  I  asked  you  for 
only  a  loan  to  pay  back  every  cent  and  interest  and  I  don't 
get  it.  It  may  be  hard  to  get  the  money  but  you  could  get  it 
if  you  tried  very  hard  and  I  think  I  have  been  help  enough 
so  you  can  do  that  much."  In  explanation  of  the  portion  of 
the  letter  not  produced,  witness  said:  **I  went  up  there  and 
told  them  I  wanted  to  get  five  hundred  dollars.  They  told  me 
that  they  were  pretty — ^they  had  quite  a  bit  of  bills  to  pay 
and  they  could  not  raise  the  money  at  that  time  so  they  could 
not  give  it  to  me.  So  I  told  them,  I  says  *If  you  can  borrow 
it,  if  you  can't  raise  it,  if  you  borrow  it,  I  will  pay  you  in- 
terest so  it  don't  go  hard  on  you  at  this  time.'  That  is,  the 
first  part  of  the  letter  goes  on  to  tell  about  that.  Q.  Yott 
were  going  to  borrow  it  from  them,  were  you,  from  your 
parents?    A.  In  the  same  words.  •  •  •  I  told  my  mother  that 
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I  always  gave  her  money  to  save  for  me,  to  invest  for  me,  nat- 
urally, I  had  some  coming." 

Other  witnesses  were  introduced  by  the  plaintiff  to  support 
his  claim,  but  an  analysis  of  their  testimony  will  show  that  in 
effect  it  amounts  to  no  more  than  this:  That  the  mother  of  the 
plaintiff  had  frequently  referred  to  their  son  as  a  "good  boy," 
that  he  always  gave  her  his  wages  and  that  she  and  her  hus- 
band, the  father  of  plaintiff,  intended  to  buy  the  latter  a  lot, 
or  that  everything  they  had  would  go  to  their  two  boys — the 
plaintiff  and  his  brother.  For  instance,  the  plaintiff's  wit- 
ness, W.  H.  Larkin,  for  whom  the  plaintiff  had  worked  as  a 
printer  during  his  minority,  testified  that  the  defendant,  Mrs. 
Smith,  had  at  one  time  said  to  him  that  ''she  had  two  boys, 
and  that  everything  they  had  would  go  to  them."  Of  course, 
such  testimony  has  little  force  in  proof  of  the  alleged  fact 
that  the  defendants  agreed  expressly  or  otherwise  to  return  to 
the  plaintiff  the  moneys  he  turned  over  to  them.  Particularly 
is  this  true  in  view  of  his  admission  that  he  boarded  at  home, 
that  his  parents  provided  him  with  all  his  clothing,  paid  his 
doctor's  bill  and  gave  him  ''spending  money,"  and  "money 
for  excursions." 

But,  conceding  that  there  was  enough  in  the  testimony  of 
the  plaintiff  to  warrant  findings  and  judgment  in  his  favor, 
still,  on  the  other  hand,  the  testimony  of  the  defendants  is 
amply  sufficient  to  support  the  findings  as  made  by  the  trial 
court. 

The  defendant,  Mrs.  Jennie  Smith,  mother  of  the  plaintiff, 
testified  that  she  never  had  any  conversation  with  the  plain- 
tiff, when  he  first  went  to  work  or  at  any  other  time,  about  his 
wages;  that  she  never  at  any  time  entered  into  an  agreement 
or  understanding  with  the  plaintiff  that  he  was  to  turn  over 
his  wages  to  her  and  that  she  would  return  the  same  to  him 
upon  his  demand  therefor  or  when  he  was  married ;  that  the 
plaintiff  generally  did  as  he  pleased  with  his  wages  and  gave 
her  such  portions  thereof  as  pleased  him;  that  she  always 
placed  the  money  so  given  her  in  the  "bureau  drawer";  that 
he  was  at  liberty  to  take  it  out  and  use  it  whenever  he  pleased, 
and  that  he  not  only  did  take  back  the  money  he  gave  her  but 
that  she  often  gave  him  more  than  he  turned  over  to  her ;  that 
he  had  never,  until  some  time  in  the  month  of  October,  1913, 
claimed  that  she  had  any  money  belonging  to  him.  Mrs. 
Smith  further  testified  that,  after  the  plaintiff  reached  the 
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age  of  twenty-one  years,  she  never  received  a  cent  of  his  wages 
or  money  derived  by  him  from  any  source.  She  said  that  the 
plaintiff  asked  her  and  her  husband  for  the  loan  of  five  hun- 
dred dollars  after  he  attained  his  majority,  and  that  she  told 
him  that  they  did  not  have  the  money  with  which  to  make 
such  loan.  It  was  then  for  the  first  time  that  the  plaintiff 
asked  for  a  return  to  him  of  such  moneys  as  he  had  tumed 
over  to  the  defendants  during  his  minority. 

The  defendant,  Albert  W.  Smith,  corroborated  the  testi- 
mony of  his  wife  in  all  substantial  and  vital  particulars. 

Ralph  W.  Smith,  brother  of  the  plaintiff,  testified  that  he 
was  present  at  a  conversation  between  the  plaintiff  and  his 
father  and  mother,  on  the  seventeenth  day  of  October,  1913, 
which  was  two  years  after  the  plaintiff  had  arrived  at  his 
majority,  and  that  on  that  occasion  the  plaintiff  besought  his 
parents  for  a  loan  of  a  sum  of  money  sufScient  to  start  him  in 
the  printing  business;  that  the  plaintiff  did  not  then  say  or 
claim  that  the  defendants  were  indebted  to  him ;  that,  on  the 
contrary,  his  father  in  said  conversation  said  to  the  plaintiff 
that  he  was  under  no  obligation  to  him,  whereupon  the  plain- 
tiff replied:  ''I  know  you  are  not.  Pa,  under  no  obligation  to 
'  me;  I  only  want  it  as  a  loan ;  I  will  pay  it  back  as  a  loan." 

It  would,  of  course,  be  idle  to  argue  that  the  foregoing  testi- 
mony does  not  afford  sufScient  support  to  the  decision  that 
there  was  no  agreement  that  the  defendants  would  return 
such  portions  of  the  plaintiff's  wages  to  him  as  he  had  turned 
over  to  the  defendants,  and  that  (as  is  at  least  to  be  implied 
from  the  findings)  the  plaintiff  did  not,  after  attaining  his 
majority,  deliver  into  the  possession  of  the  defendants  any  of 
his  earnings  or  any  money  whatsoever,  or,  if  he  did,  that  the 
same  were  intended  as  a  gift. 

But  it  is  said  that  the  court's  failure  to  find  whether  the 
plaintiff  was  or  was  not  emancipated  by  his  parents  during 
his  minority  is  fatal  to  the  judgment  Under  the  state  of  the 
record,  as  it  is  presented  here,  we  do  not  think  so. 

The  plaintiff,  it  appears,  became  of  age  on  the  twentieth  day 
of  August,  1911,  he  having  been  bom  on  the  twentieth  day  of 
August  1890.  He  first  started  to  work  and  to  earn  wages  on 
a  small  scale  in  the  year  1906,  when  he  was  but  sixteen  yean 
of  age.  All  the  earnings  acquired  by  him  in  that  period  of 
time  he  claims  to  have  turned  over  to  his  parentSy  the  defend- 
ants here. 
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There  is,  tinder  the  law,  no  abstract  or  implied  right  in  a 
minor  to  claim  a  return  of  earnings  acquired  by  him  and 
turned  over  to  his  parents  during  his  minority.  The  plaintiff 
here  was  under  the  legal  control  of  his  parents,  and  they  were 
entitled  to  his  services  and  earnings  during  the  whole  of  the 
period  of  his  minority  (Civ.  Code,  sec.  197 ),  unless  he  was 
emancipated  therefrom  and  so  invested  with  the  right  to  his 
own  services  and  the  fruits  thereof  by  some  legally  recognized 
act  of  emancipation  by  the  parents.  (Civ.  Code,  see.  211.) 
The  burden  rested  upon  the  plaintiff  in  this  case  to  show  that 
he  was  duly  emancipated  by  his  parents  during  the  period  of 
his  minority.  There  is  no  evidence,  save  possibly  that  of  the 
plaintiff  himself  to  the  effect  that  his  parents  received  the 
earnings  he  derived  from  his  employments  during  his  minor- 
ity and  agreed  to  return  the  same  to  him  on  his  demand  for  a 
return  thereof,  tending  in  the  slightest  degree  to  show  that 
the  defendants  relinquished  their  right  of  controlling  the 
plaintiff  and  of  receiving  his  earnings  during  his  minority, 
and  in  the  absence  of  such  a  showing  the  presumption  is,  we 
think,  that  no  such  relinquishment  took  place,  and  that  all  of 
the  plaintiff's  earnings,  acquired  by  him  during  his  minority, 
legally  belonged  to  his  parents,  the  defendants  herein.  There- 
fore, the  finding  of  the  court  that  no  such  an  agreement  as  is 
relied  upon  by  the  plaintiff  was  ever  made  or  entered  into  by 
and  between  the  parties  to  this  action  is  itself  conclusive 
against  him  upon  the  claim  that  he  was  or  is  entitled  to  a 
return  of  such  moneys  as  he  might  have  turned  over  to  his 
parents  during  his  minority.  In  other  words,  there  having 
been  introduced  no  testimony  showing  or  tending  to  show  that 
the  defendants,  while  the  plaintiff  was  still  in  his  minority, 
relinquished  their  legal  right  to  control  him  and  to  receive  the 
benefit  of  his  services  and  his  earnings,  there  was  no  necessity 
for  finding  upon  the  question  whether  the  plaintiff  was  or  was 
not  emancipated  from  the  control  of  his  parents  by  the  act  of 
the  latter,  the  presumption  being,  until  the  contrary  is  shown, 
that  there  was  no  such  emancipation  and  that  tiie  parents 
were  legally  entitled  to  claim,  receive,  and  retain  all  the  wages 
earned  by  him  during  his  minority. 

Among  the  specifications  of  error  set  forth  by  the  plaintiff 
are  these: 

1.  That  there  is  no  evidence  to  sustiun  the  finding  ''that 
plaintiff  did  not  engage  in  various  occupations  between  1906 
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and  1913;  2.  That  plaintiff  did  not  turn  over  to  defendants 
his  wages;  3.  That  plaintiff  did  not  demand  the  return  of  the 
wages.'* 

It  is  argaed  in  the  briefs  with  mnch  earnestness  that  the 
foregoing  findings  are  absolutely  without  any  support  from 
the  evidence.  But  there  were  no  such  findings,  as  the  first 
and  second,  in  the  order  in  which  they  are  above  given,  made 
by  the  court  below.  What  the  court  did  find  was  that  the 
plaintiff  did  not  enter  upon  various  occupations  under  an 
agreement  of  any  character  with  the  defendants  that  the 
wages  he  derived  from  his  employment  should  be  turned  over 
to  the  defendants  and  returned  by  them  to  him  upon  his  de- 
mand for  the  same,  and  that  defendants  did  not  receive  any 
of  plaintiff's  wages  under  any  agreement  to  return  the  same 
to  him.  These  findings  fall  far  short  of  saying  that  the  de- 
fendants under  no  circumstances  received  the  wages  earned 
by  the  plaintiff.  As  to  the  finding  referred  to  above  as  the 
third  specification  of  error,  there  is,  as  we  have  already  shown, 
evidence  to  support  it 

Several  of  the  rulings  of  the  court  touching  the  admissibil- 
ity of  certain  evidence  are  attacked.  We  have  carefully  ex- 
amined and  considered  the  specifications  thus  relied  upon  and 
are  not  impressed  with  their  importance.  Concer^iner  t>»at 
some  of  them  were,  strictly  speaking,  erroneous,  yet  it  is  dear 
to  our  minds  that  the  evidence  thereby  excluded  or  ailowea,  ii 
opposite  rulings  thereon  had  been  made,  could  not  have  exerted 
any  material  or  important  influence  on  the  final  result  of  the 
trial. 

We  think  the  judgment  should  be  affirmed,  and  it  is  so 
ordered. 

Chipman,  P.  J.,  and  Burnett,  J.,  concorred. 
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[Civ.  No.  1884.     Third  Appellate  District.— October  8,  1918.] 

MRS.  M.  E.  NBWHALL,  Respondent,  v.  I.  B.  HUNSAKBR 
et  al.,  Appellants. 

Corporations  —  Delinqtjint  Assessment  —  Sals  of  Stock  —  Accept- 
ANOB  OP  Purchaser's  Note — Avoiding  Sale — ^Action  bt  Owner  to 
Becoveb  Stock. — Under  section  341  of  the  CSvil  Code  a  sale  of  cor- 
porate stock  for  a  delinquent  aesessment,  when  the  purchaser's  prom- 
issory note  is  accepted  in  payment  of  the  purchase  price,  instead  of 
eaah,  is  irregular  and  voidable  at  the  instance  of  the  delinquent 
owner,  who  may  recover  the  gtock  by  action  as  provided  in  seetioa 
347  of  the  Civil  Code. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Tulare 
County.    J.  A.  Allen,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

E.  L  Peemster,  Middlecoff  &  Peemster,  and  Power  ft 
McFadzean,   for  Appellanta. 

Q.  W.  Zartman  and  Lamberson,  Burke  ft  Lamberson,  for 
Respondent. 

BURNETT,  J.— The  action  was  brought  under  section  347 
of  the  Civil  Code  to  recover  twenty-five  shares  of  the  Tulare 
County  Power  Company,  which  were  sold  for  a  delinquent 
assessment  The  stock  was  sold  for  $225,  and  the  corpora- 
tion, instead  of  requiring  that  the  assessment  be  paid  in 
money,  accepted  the  promissory  note  of  the  bidder  for  the 
amount  of  the  bid.  The  assessment  sale  was  made  and  the 
note  received  on  the  27th  of  March,  1915,  and  the  note  wan 
paid  the  following  August.  Plaintiff  did  not  question  the 
validity  of  the  sale  until  September  15th,  and  she  did  not 
learn  before  that  time  of  the  manner  in  which  the  corpora- 
tion had  attempted  to  dispose  of  the  stock.  It  is  stated  by 
appellants  that  there  is  only  one  question  in  the  case,  and 
that  is,  "Did  the  acceptance  of  the  note  by  the  corporation 
for  the  delinquent  bid  and  the  payment  of  the  same  before 
proceedings  taken  by  plaintiff  under  section  347,  Civil  Code, 
make  a  valid  sale  of  the  stock  to  defendant  HunsakerT'  Said 
section  provides:  ''No  action  mu^st  be  sustained  to  recover 
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stock  sold  for  delinquent  assessments,  upon  the  ground  of 
irregularity  in  the  assessment,  irregularity  or  defect  of  the 
notice  of  sale,  or  defect  or  irregvlarity  in  the  sale,  unless  the 
party  seeking  to  maintain  such  action  first  pays  or  tenders 
to  the  corporation,  or  the  party  holding  the  stock  sold,  the 
sum  for  which  the  same  was  sold,  together  with  all  subsequent 
assessments  which  may  have  been  paid  thereon  and  interest 
on  such  sums  from  the  time  they  were  paid;  and  no  such 
action  must  be  sustained  unless  the  same  is  commenced  by 
the  filing  of  a  complaint  and  the  issuing  of  a  summons 
thereon  within  six  months  after  such  sale  was  made." 

As  to  this  section,  however,  we  may  say  that  plaintiff  made 
such  tender  and  the  complaint  was  filed  and  the  summons 
issued  within  the  six  months  therein  provided.  As  to  this 
there  can  be  no  doubt.  The  question  is,  therefore,  not 
whether  plaintiff  has  pursued  the  proper  remedy,  but,  rather, 
whether  there  was  such  ** defect  or  irregularity  in  the  sale" 
as  to  make  it  voidable  within  said  period  at  the  instance  of 
plaintiff.  To  determine  that  question  we  must  consider  the 
force  and  effect  of  section  341  of  said  code  providing:  ^'On 
the  day,  at  the  place,  and  at  the  time  appointed  in  the  notice 
of  sale,  the  secretary  must,  unless  otherwise  ordered  by  the 
directors,  sell  or  cause  to  be  sold  at  public  auction,  to  the 
TiigKest  bidder  far  cash,  so  many  shares  of  each  parcel  of  the 
described  stock  as  may  be  necessary  to  pay  the  assessment 
and  charges  thereon,  according  to  the  terms  of  sale."  It  is 
admitted  that  there  was  a  violation  of  this  provision  of  the 
statute,  inasmuch  as  the  stock  was  not  sold  for  cash,  but  for 
a  promissory  note.  If  a  violation  of  the  statute  in  this  im- 
portant particular  does  not  constitute  a  defect,  or,  at  least,  an 
irregviarity  in  the  sale  it  is  difficult  to  conceive  what  would 
constitute  such  infirmity.  Such  section,  we  think,  is  plain 
enough.  The  bid  must  be  upon  a  cash  basis,  and  the  pur- 
chaser must  be  ready  and  able  to  pay  in  money  the  amount 
of  his  offer  at  the  time  his  bid  is  accepted.  There  is  reason 
enough  in  the  rule,  but  we  need  not  discuss  it.  It  should 
be  sufficient  for  us  to  know  that  the  legislature  has  so  pro- 
vided. If  it  had  been  intended  that  the  note  of  the  pur- 
chaser might  be  accepted  for  the  bid,  it  is  fair  to  assume 
that  such  contingency  would  not  have  been  excluded.  It  is 
true  that  the  corporation  might  lose  nothing  by  the  accept- 
ance of  the  note,  but  it  is  not  a  question  of  the  solvency'  of 
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the  purchaser,  but  whether  the  sale  has  been  conducted  as  the 
statute  requires.  The  legidature  has  seen  fit  to  provide  that 
the  sale  shall  be  made  for  money  and  not  for  its  equivalent 
or  what  may  be  converted  into  cash. 

Nor  is  the  rule  the  same  as  in  the  case  of  subscriptions  for 
stock.  In  the  latter  case  the  law  provides  (Civ.  Code,  sec. 
359}  as  follows:  ''No  corporation  shall  issue  stocks  or  bonds 
except  for  money  paid,  labor  done  or  property  actually  re- 
ceived." A  promissory  note  is  property  and,  therefore,  it  is 
included  within  said  provisions.  This  circumstance  must  be 
considered  in  viewing  the  cases  cited  by  appellants.  Besides, 
the  case  of  Pacific  Triist  Co.  v.  Dorsey,  72  Cal.  55,  [12  Pac. 
49],  and  of  Qtutrtz  Glass  &  Mfg.  Co.  v.  Joy,  27  Cal.  App. 
523,  [150  Pac.  648],  upon  which  appellants  rely,  involved  the 
validity  of  the  notes  given  in  payment  for  the  stock.  The 
contention  was  that  the  note  in  each  instance  was  void  as 
against  public  policy,  but  it  was  held  that  such  construction 
''would  sanction  fraud  and  unfair  dealing."  It  is  not 
claimed  here  that  the  note  given  by  Hunsaker  was  void,  nor 
is  it  necessary  to  hold  that  the  corporation  could  repudiate 
the  transaction  and  treat  the  sale  as  a  nullity.  The  proper 
position,  as  we  view  it,  is,  that  in  view  of  said  section  341 
of  the  code,  the  sale  was  irregular  and,  therefore,  voidable 
at  the  instance  of  the  delinquent  owner  of  the  stock  if  he 
proceeded  as  provided  in  said  section  347. 

Of  course,  the  general  principle  as  to  the  necessity  for  a 
strict  compliance  with  the  requirements  of  the  statute  in 
order  to  deprive  the  owner  of  his  stock  is  recognized  by  the 
authorities. 

In  Ruck  V.  Caledonia  Silver  M.  Co.,  6  Cal.  App.  356,  [92 
Pac  194],  the  validity  of  the  assessment  was  involved,  and  it 
was  held,  that  the  courts  have  no  power  to  dispense  with  any 
of  the  conditions  that  are  provided  by  the  legislature  as 
precedent  to  forfeiture.  Therein  is  quoted  with  approval  the 
following  declaration  of  Justice  Sharwood  in  Oermantown 
Pass.  B.  Co.  V.  Fitter,  60  Pa.  St.  130,  [100  Am.  Dec.  546] : 
"We  must  look  to  the  charter  for  the  power  of  the  directors 
to  forfeit  the  stock.  No  doubt  the  power  given  must  be 
strictly  pursued  and  if  any  restrictions  or  limitations 
therein  provided  have  been  disregarded  the  alleged  act  of  for- 
feiture must  be  declared  invalid." 

tS  OmL  App.— as 
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In  Cook  on  Corporations,  volume  1,  section  129,  it  is  said : 
*'The  general  method  of  forfeiting  stock  for  nonpayment  of 
calls  is  usually  presented  in  detail  by  the  statute  authorizing 
forfeiture.  In  the  earlier  cases  there  may  be  observed  some 
tendency  to  hold  that  a  substantial,  in  distinction  from  a 
strict,  compliance  with  the  requirements  of  the  statute  is  all 
that  is  necessary  to  a  valid  forfeiture.  But  in  the  later  cases, 
English  and  American,  it  is  plainly  declared  and  may  be 
taken  as  a  settled  rule  that  the  validity  of  the  forfeiture  and 
sale  of  the  stock  of  a  subscriber  in  arrears  depends  upon  a 
strict  and  formal  compliance  with  the  requirements  of  the 
enabling  statute."  The  foregoing  refers  specifically  to  a 
forfeiture  for  the  nonpayment  of  the  subscription,  but  the 
same  strictness  should  manifestly  be  required  in  the  sale  for 
a  delinquent  assessment. 

In  10  Cyc.  502,  it  is  said:  ''In  respect  of  the  mode  of  sale 
the  governing  statute  must  be  strictly  pursued." 

However,  as  before  indicated,  it  is  not  necessary  to  hold 
that  the  sale  herein  was  void,  but  it  is  important  to  bear  in 
mind  that  the  situation  is  governed  by  the  general  rule  of 
construction  that  prevails  in  cases  of  forfeiture. 

Appellants  also  contend  for  the  application  of  the  doctrine 
of  estoppel.  The  principle  upon  which  they  rely  is  stated 
in  Thompson  on  Corporations  (second  edition,  volume  4,  sec- 
tion 3571),  as  follows:  "The  right  of  a  stockholder  to  invoke 
the  aid  of  equity  in  case  of  invalid  or  illegal  forfeiture  may 
be  waived  by  acquiescence  or  delay,  and,  as  in  analogous 
cases,  he  must  act  promptly  in  order  to  obtain  relief.  The 
doctrine  has  been  applied  where  stock  was  unlawfully  for* 
feited  and  sold  with  the  stockholder's  knowledge,  at  a  time 
when  such  stock  was  of  little  value,  but  afterward  by  some 
change  of  circumstances  and  the  diligence  of  the  other  stock- 
holders it  became  valuable,  and  the  original  holder  then  at- 
tempted to  recover  it  by  a  suit  in  equity."  Among  the  cases 
cited  by  said  author  are  Sayre  v.  Citizens'  Oas  Light  etc.  Co., 
69  Cal.  207,  [7  Pac.  437,  10  Pac.  408],  and  Hayward  v.  Na^ 
tiorud  Bank,  96  U.  S.  611,  [24  L.  Ed.  855].  In  the  former 
it  is  said:  "If  he  [the  owner]  had  the  right  to  repudiate  the 
sale  of  stock  upon  the  ground  that  it  was  not  assessable  or 
for  any  other  cause,  was  it  not  incumbent  upon  him  to  act 
with  diligence?  Could  he  acquiesce  in  the  sale  of  stock  aa 
long  as  the  stock  of  the  company  was  of  but  little  value,  but 


Digitized  by 


Google 


Oct.  1918.]  Newhall  v.  Hunsakek.  403 

when  by  the  exertion  of  others,  the  consolidation  of  the  com- 
pany with  a  rival  one  imparted  to  the  stock  of  the  combined 
properties  more  value,  come  into  a  court  of  equity  and  claim 
an  equivalent  of  the  stock  of  the  new  company?  We  think 
not." 

In  the  Hayward  case  the  supreme  court  of  the  United  States 
declared:  *'If  Hayward  was  defrauded  of  his  stock;  if  the 
title  did  not  pass  from  him  or  the  bank  because  of  the 
peculiar  relations  which  the  purchaser  held  to  him  and  the 
property;  if  he  had  the  right  originally  upon  any  ground 
to  repudiate  the  sale  and  reclaim  the  stock,  it  was  incumbent 
upon  him  by  every  condition  of  fairness,  to  act  with  dili- 
gence, and  before  any  material  change  in  the  circumstances 
and  in  the  value  of  the  stock  had  intervened." 

These  authorities,  however,  are  not  in  point  for  the  reason 
that  the  legislature  has  prescribed  the  time  within  which  a 
defective  or  irregular  sale  may  be  avoided.  There  is  no  more 
reason  to  deny  effect  to  this  than  to  any  other  statute  of  limi- 
tations. It  confers  a  right  or  privilege  upon  the  owner  of 
the  stock,  and,  it  may  be  added,  the  purchaser  at  an  irregular 
•ale  is  presumed  to  take  with  knowledge  of  this  right  of  the 
owner  within  six  months  to  redeem  his  stock.  There  can  be, 
therefore,  nothing  inequitable  in  the  enforcement  of  the  rule. 

The  purchaser  knew  that  the  defective  or  irregular  sale  was 
inoperative  to  confer  an  indefeasible  title  to  the  stock  as 
against  the  owner,  who  might  make  tender  of  the  assessment 
and  bring  suit  for  its  recovery  within  the  time  prescribed 
in  section  347.  (Burham  v.  San  Francisco  Fusb  Mfg.  Co., 
76  Cal.  26,  [17  Pac.  939].) 

Moreover,  it  would  seem  that  the  purchaser  was  himself 
guilty  of  some  degree  of  laches,  as  he  did  not  pay  the  note 
until  about  five  months  after  the  sale.  If  the  property  had 
depreciated  in  value,  would  he  have  paid  his  note  at  allt 
We  do  not  know,  but,  at  any  rate,  it  is  not  unfair  to  assume 
that  he  was  unwilling  to  pay  it  until  assured  that  he  would 
suffer  no  loss.  Again,  there  is  no  evidence  in  the  record  that 
the  property  when  redeemed  was  of  any  greater  value  than 
what  waa  repaid  by  the  owner.  There  is  some  assertion  to 
the  contrary  in  the  brief  of  appellants,  but  the  evidence  does 
not  disclose  it.  All  that  the  record  shows  is  that  there  was 
quite  a  sum  of  money  to  be  distributed  to  the  stockholders, 
but  it  is  silent  as  to  the  amount  to  be  appropriated  to  each 
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share.  Therefore,  we  may  assume  that  appellant,  Hunsaker, 
lost  nothing  by  the  redemption,  and,  not  being  damaged,  he  is 
in  no  position  to  invoke  the  doctrine  of  estoppel;  and,  of 
course,  it  is  no  concern  of  the  Power  Company  whether  plain- 
tiff was  entitled  to  redeem. 
The  judgment  is  affirmed. 

Ghipman,  P.  J.,  and  Hart,  J.,  concurred. 


[Civ.  No.  2537.    Pirst  Appellate  District.— October  8,  1918.1 

A,  LAPALLBTERIC,  Respondent,  v.  BETTY  SHIMONOW- 
SKY,  Appellant. 

Boundaries— Division  Line— Acquiesczngk  nr. — A  lot  owner  eannot 
question  the  boundary  line  between  himself  and  his  adjoining  owner, 
consisting  of  the  line  of  a  division  fence  erected  bj  their  common 
grantor,  where,  for  many  years,  no  suggestion  was  ever  made  that 
the  fence  was  not  on  the  true  line,  and  the  owner  whose  title  was  dis- 
puted had  always  had  possession  of  the  land  within  the  boundary 
fences  and  paid  taxes  thereon,  although  the  two  lots  were  conveyed 
to  the  several  owners  by  the  common  grantor  by  metes  and  bounds. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Men- 
docino  County.    J.  Q.  White,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Prank  W.  Taft,  for  Appellant 

Charles  Kaseh,  for  Respondent 

STURTEVANT,  J.,  pro  ^em.— This  is  an  action  to  quiet 
title.  Judgment  went  for  the  plaintiff  and  defendant  ap- 
pealed under  section  953a  of  the  Code  of  Civil  Procedure. 
The  common  grantor,  L.  R.  Whited,  owned  a  town  lot  ini 
Willits,  Mendocino  County.  While  the  owner,  he  put  up  a 
fence  dividing  the  lot  into  what  we  shall  term  the  north  lot 
and  the  south  lot  May  8,  1904,  he  conveyed  the  north  lot  to 
the  husband  of  the  defendant,  now  deceased.  May  20,  190i, 
Whited  conveyed  the  south  lot  to  Frost  and  by  mesne  con- 
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veyances,  that  lot  came  into  the  ownership  of  the  plaintiff. 
In  the  grants  by  Whited  each  lot  was  described  by  metes 
and  bounds.  That  the  fence  was  not  on  the  true  line  was 
never  suggested  by  anyone  till  four  or  five  months  before 
plaintiff  filed  this  action.  At  that  time  a  survey  was  made 
and  a  dispute  arose  in  which  plaintiff  commenced  to  assert 
a  claim  that  the  fence  line  was  three  feet  two  inches  over  on 
his  land.  From  May  8,  1904,  the  defendant  had  possession 
of  the  land  within  the  boundary  fences,  paid  taxes  thereon, 
gardened  some  berries  thereon,  rebuilt  on  the  fence  line  a  part 
of  the  fence,  and  built  improvements  on  that  land  in  such 
a  place  that  the  same  are  overlapped  by  the  new  survey. 
Under  such  facts  the  plaintiff  may  not  now  question  the  loca- 
tion of  the  boundary  line.  {Sneed  v.  Osbom,  25  Cal.  619; 
Toung  v.  Blakemcm,  153  Cal.  477,  [95  Pac.  888].)  Whatever 
question  may  have  existed  when  this  case  was  on  trial,  as  to 
the  true  limits  of  the  rule  in  the  Blakeman  case,  all  such 
questions  have  been  brushed  aside  by  the  later  case  of  SUva 
V.  Azevedo,  178  Cal.  495,  [173  Pac.  929]. 
The  judgment  is  reversed 

Lennon,  P.  J.,  and  Beasly,  J.,  pro  tern.,  concurred. 


[GIt.  No.  2538.    Tint  Appellate  Distrlet. — Oetober  10,  1918.] 

PATRICK  KEOHANE,  as  Administrator,  etc,  Respondent, 
V.  BESSIE  KEOHANE  et  al.,  Appellants. 

Action  to  Set  Asn>B  Deed — Sxgusitt  fob  Pbiob  Loan — Alleged  Fraud 
— Evidence. — In  an  action  bj  an  administrator  to  set  aside,  as 
frandnlent,  a  deed  made  bj  the  intestate  to  his  brother,  evidence  to 
the  effect  that  the  decedent,  fearing  that  his  wife  might  commence  a 
divorce  suit  and  involve  the  property  in  litigation,  executed  the  deed 
to  secnre  his  brother  for  advances  theretofore  made,  does  not  estab- 
lish that  the  transaction  was  fraudulent. 

lb. — Failure  to  Find  on  Material  Issue. — ^Where  in  such  ease,  the 
plaintiff  claimed  title  by  adverse  possession,  acquired  after  the  mak- 
ing of  the  deed  to  the  brother,  and  also  that  such  deed  bad  not  been 
delivered,  and  the  court  found  in  favor  of  the  plaintiff  on  those 
issues,  the  failure  of  the  court  to  find  on  an  issue  set  up  by  the  de- 
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fense  that  the  brother  had  bought  the  property  from  the  deeedent 
was  error  necessitating  a  reversal  of  the  judgmenty  sinee,  if  the 
brother  did  in  f aet  pay  the  decedent  for  a  eonveyanea  of  the  prop- 
erty, notwithstanding  the  other  findings  in  plaintiff's  favor,  he  would 
not  be  entitled  to  a  decree  quieting  title  without  repayment  of  the 
eonsideration. 

QinsTiNO  Titus — EQurrr^BELiET. — ^A  party  seeking  to  quiet  his  title 
to  realty  or  to  remove  a  cloud  thereon,  will,  aa  a  eondition  precedent 
to  the  relief,  be  compelled  to  do  equity, 

Attobnet  and  Clisnt— Priyileged  Oommxtnioation. — A  statement  made 
to  an  attorney  with  the  express  intention  that  it  is  to  be  eommuni- 
cated  to  another  is  not  privileged. 

Id. — EviDENOi — Execution  or  Deed. — ^An  attorney  who  acts  as  ft  eon- 
duit,  through  which  a  deed  is  executed,  may  testify  as  to  the  circum- 
stances attending  its  execution. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Contra  Costa  County.    B.  H.  Latimer,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Milton  Newmark,  for  Appellants. 

T.  H.  De  Lap,  F.  J.  Kierce,  and  Walter  Christie,  for 
Respondent. 

LENNON,  P.  J. — ^In  an  action  brought  by  plaintiff,  as 
administrator  of  the  estate  of  a  deceased  grantor,  against 
defendants,  as  heirs  at  law  of  a  deceased  grantee,  to  set  aside 
a  deed  and  to  quiet  title,  judgment  went  in  favor  of  the 
plaintiff.    Defendants  appeal  from  the  judgment. 

Bart  Keohane,  while  vested  with  the  title  and  in  posses- 
sion of  certain  real  property,  located  at  Stege,  California, 
made,  in  1908,  a  deed  thereto  in  favor  of  his  brother,  John 
Keohane,  who  was  then  residing  at  San  Francisco.  John 
died  intestate  in  1913.  Bart  died  intestate  in  1915.  There- 
after the  administrator  of  the  estate  of  Bart  commenced  the 
present  action  against  the  widow  and  minor  children  of  John 
as  his  heirs  at  law  to  quiet  title  to  said  property.  The  com- 
plaint alleged  nondelivery  of  the  deed,  lack  of  consideration, 
and  title  to  the  property  by  adverse  possession,  which  alle- 
gations were  denied  in  the  answer.  The  trial  court  found 
in  favor  of  the  plaintiff  on  the  issues  of  adverse  possession 
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and  nondelivery  of  the  deed,  but  failed  to  find  on  the  issue 
of  lack  of  consideration. 

From  the  evidence  it  appears  in  part  that  in  the  month  of 
June,  1908,  Bart  Eeohane  was  apprehensive  that  his  wife 
might  institute  a  suit  against  him  for  divorce  which  might 
involve  the  real  property  in  controversy  in  the  present  action, 
and  desiring  to  secure  his  brother,  John,  who  had  theretofore 
loaned  him  some  money,  from  the  possible  consequences  of 
such  litigation,  Bart  made  the  deed  in  question.  Thereafter, 
and  until  the  time  of  his  death,  he  remained  in  possession 
of  the  property  and  conducted  a  business  thereon.  A  few 
months  after  the  purported  deed  was  made  Bart  borrowed 
the  sum  of  one  thousand  eight  hundred  dollars  and  gave  there- 
for his  promissory  note  secured  by  a  mortgage  on  this  prop- 
erty executed  by  himself  and  John  and  their  respective  wives. 
Bart  repaid  this  loan  with  the  interest  thereon.  He  at  all 
times  paid  the  taxes  levied  upon  the  property,  and  also  all 
premiums  for  fire  insurance  thereon.  After  making  the  deed 
above  mentioned  he  caused  extensive  improvements  to  be 
made  to  the  property,  and  alterations  thereto,  and  paid  the 
entire  cost  thereof. 

The  contention  of  the  defendants  in  the  court  below  was 
that  John  Eeohane,  through  whom  they  claim,  bought  this 
property  from  Bart,  paying  therefor  the  sum  of  one  thousand 
dollars;  and  their  principal  contention  upon  this  appeal  is 
that  the  court  erred  in  failing  to  find  upon  the  issue  of  con- 
sideration for  the  deed  thus  made.  They  also  contend  that 
if  the  court  should  find  against  this  defense,  then  the  evi- 
dence shows  tibat  the  conveyance  was  made  for  the  purpose 
of  defeating  the  rights  of  the  grantor's  wife,  and  that,  there- 
fore, the  court,  as  a  court  of  equity,  will  not  lend  its  aid  to  the 
plaintiff  to  quiet  the  title  of  the  estate  represented  by  him. 

Dealing  with  the  last  point  first,  the  evidence  is  not  to  the 
effect  claimed  by  appellants;  but  only  goes  so  far  as  to  show 
that  the  legal  difficulties  apprehended  by  the  grantor  were 
merely  the  occasion  of  his  doing  what  in  any  event  he  had  the 
rig'ht  and  even  the  duty  to  do,  namely,  secure  his  brother  in 
the  repayment  of  moneys  advanced  by  him.  In  saying  this 
we  do  not  mean  to  intimate  that  the  evidence  establishes  that 
Bart  Eeohane  was  in  fact  indebted  to  his  brother;  but  the 
evidence  of  this  indebtedness  came  from  the  same  witness 
who  testified  as  to   the  anticipated  legal   difficulties  which 


Digitized  by 


Google 


403  Keohane  v.  Eeohakb.         [38  Cal.  App. 

threatened  to  arise  between  Bart  Keohane  and  his  wife,  and 
stands  on  the  same  plane  of  credibility.  The  evidence, 
therefore,  not  establishing  that  the  conveyance  was  fraudu- 
lent, the  court  was  not  required  upon  this  ground  to  deny 
to  the  plaintiff  the  relief  sought. 

We  are,  however,  clearly  of  the  opinion  that  the  court 
below  should  have  found  on  the  issue  of  consideration  made 
by  the  pleadings;  for  if  John  Keohane  in  fact  paid  to  Bart 
the  sum  of  one  thousand  dollars  for  a  conveyance  of  this 
property,  then  notwithstanding  the  other  findings  in  favor 
of  the  plaintiff,  to  the  effect  that  the  deed  was  not  delivered, 
and  that  the  plaintiff's  intestate  had  regained  title  by  adverse 
possession,  the  plaintiff  would  not  be  entitled  to  a  decree 
quieting  title  unless  the  court  should  also  find  that  this  sum 
of  one  thousand  dollars  had  been  repaid,  or,  if  not  repaid,  the 
decree  quieting  title  should  be  made  contingent  upon  its  re- 
payment. '*A  party  seeking  to  quiet  his  title  to  the  realty  or 
remove  a  cloud  thereon  will  as  a  condition  precedent  to  the 
relief  be  compelled  to  do  equity."  (32  Cyc.  1379,  citing 
among  other  cases  Tripp  v.  Duane,  74  Cal.  85,  [15  Pac.  439].) 
*'A  court  of  equity  setting  aside  a  judicial  sale  under  a  void 
execution  as  a  cloud  on  title  should  decree  that  the  purchase 
money  be  refunded."  (32  Cyc.  1383.)  And  the  doctrine  is 
also  well  established  that  failure  to  find  upon  a  material  issue 
is  under  certain  circumstances  ground  for  reversal.  {Math 
v.  Crescent  HUl  Gold  Mines  Co.,  31  Cal.  App.  636,  [161 
Pac.  140].) 

There  is  no  merit  in  the  point  that  the  court  committed 
error  in  allowing  Bart  Keohane 's  attorney  to  testify  as  to 
what  was  said  by  his  client  to  him,  and  by  him  to  John  Keo- 
hane, concerning  the  purpose  of  the  conveyance.  It  appears 
in  the  record  that  all  that  Bart  told  the  attorney  was  told 
faim  with  the  express  intention  that  it  be  communicated  to 
John  so  that  the  latter  might  know  why  the  deed  was  being 
executed,  and  was,  therefore,  not  privileged.  (Ferguson  v.| 
McBean,  91  Cal.  63,  [14  L.  R.  A.  65,  27  Pac  518] ;  40  Cyc 
2363,  2375.)  An  attorney  who  acts  as  a  conduit  through 
which  a  conveyance  is  made  may  testify  as  to  the  circum- 
stances attending  its  execution.  {Foster  v.  WUkirison,  37 
Hun  (N.  Y.),  242;  Rosseau  v.  Bleau,  131  N,  Y.  183,  [27 
Am.  St  Rep.  578,  30  N.  E.  52].)^ 
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For  the  reasons  given  the  judgment  is  reversed  and  the 
cause  remanded  to  the  trial  court  for  the  purpose  of  finding 
upon  the  issue  of  consideration,  and  thereupon  to  enter  itg 
judgment  upon  the  findings  as  they  shall  then  stand. 

Beasly,  J.,  pro  tern.,  and  Sturtevant,  J.,  pro  tern.,  con- 
curred. 


[CSv.  No.  2531.    First  AppeDate  District.— October  11,  1918.] 

ULETTA    ALLEN,    Administratrix,    etc.,     Appellant,    v, 
FANNIE  SMITH  et  al.,  Respondents. 

Gift — Assignment— Savinos  Bank  Aooounts. — ^An  executed  gift  to  a 
daughter,  of  a  savings  bank  account,  by  a  decedent  in  her  lifetime 
was  shown,  where  the  donor,  after  executing  two  assignments  of 
•mall  anu)unts  of  the  account  to  others,  executed  an  assignment  of 
all  the  balance  to  the  daughter  in  question,  to  whom  she  delivered 
all  the  assignments,  and  some  time  thereafter  delivered  to  a  third 
person  the  key  to  a  treasure  box  under  her  bed  in  which  she  kept  the 
bank-book,  and  told  her  to  hand  it  to  the  same  daughter,  and  re- 
peated the  same  statement  to  the  daughter  while  in  bed,  telling  the 
latter  that,  "all  that  box  contains  is  yours." 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Alameda  County.    W.  M.  Conley,  Judge  Presiding. 

The  facts  are  stated  in  the  opinion  of  the  court 

W.  B.  Rinehart,  for  Appellant 

Eugene  W.  Roland,  for  Respondent  Fannie  Smith. 

STURTEVANT,  J.,  pro  *em.— The  plaintiflP,  as  adminis- 
tratrix of  her  mother's  estate,  brought  this  action  against 
the  defendants  to  recover  certain  moneys  which  she  alleged 
to  be  the  property  of  the  estate.  The  defendants  had  judg- 
ment in  the  trial  court  and  the  plaintiff  appealed  and  has 
brought  up  the  record  under  section  953a  of  the  Code  of 
Civil  Procedure.  The  defendant,  Fannie  Smith,  claims  title 
to  the  moneys  under  an  alleored  gift  from  the  plaintiff's  in- 
testate. If  this  claim  is  sustained,  the  judgment  should  be 
afSrmed.    The  defendant  bank  filed  a  disclaimer,  and,  for  the 
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purpose  of  darity,  we  will  treat  the  subject  as  though  Fannie 
Smith  is  the  only  defendant.  The  evidence  shows  that  plain- 
tiff's intestate  was  the  mother  of  the  plaintiff,  of  the  defend- 
ant, and  of  a  brother,  Richard;  tEat  on  March  4,  1914,  she 
had  a  savings  bank  account  in  the  Sacramento  Bank;  that 
on  that  date  she  executed  an  assignment  of  $25  of  her  bank 
account  to  Uletta,  another  assignment  of  $25  of  her  bank 
account  to  Richard,  and  another  assignment  of  all  of  the 
balance  to  Fannie ;  on  November  22,  1914,  she  delivered  all  of 
the  assignments  to  the  defendant  and  the  defendant  recorded 
them ;  shortly  prior  to  May  4, 1915,  the  decedent  had  her  bank- 
book in  her  treasure-box  and  the  box  was  under  her  bed;  at 
that  time  she  delivered  the  key  of  the  box  to  a  niece,  Mrs. 
Williams,  and  told  her  to  hand  it  to  Fannie  Smith;  this  in- 
struction was  repeated  to  Fannie.  On  May  4,  1915,  Fannie 
went  to  the  bedside  of  her  sick  mother ;  and  on  the  evening  of 
that  day,  her  mother  told  Fannie  that  the  box  was  under  her 
bed,  that  Mrs.  Williams  had  the  key  and  had  been  told  to  turn 
it  over  to  Fannie,  and  at  the  same  time  the  mother  said, 
"All  that  box  contains  is  yours."  At  this  same  time  the  de- 
fendant pulled  the  box  out  of  its  place,  then  shoved  it  back 
again,  but  remained  in  the  same  room  with  the  box  till  the 
death  of  her  mother.  Mrs.  Williams  handed  to  the  defendant 
the  box  and  the  key  on  the  day  after  the  death  of  the  mother 
and  the  defendant  has  retained  possession  of  the  same. 
These  facts  do  not  bring  this  case  within  the  doctrine  of 
Knighi  v.  Tripp,  121  Cal.  674,  [54  Pac.  267],  as  contended 
by  the  plaintiff,  but  they  do  show  an  executed  gift.  (Civ. 
Code,  sees.  1146-1150;  Francoetur  v.  Beaity,  170  Cal.  740, 
[151  Pac.  123] ;  Burkett  v.  Doty,  176  Cal.  89,  [167  Pac  518].) 
The  judgment  should  be  affirmed,  and  it  is  so  ordered, 

Lennon,  P.  J.,  and  Beasly,  J.,  pro  tern.,  concurred* 
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[Civ.  No.  1876.    Third  Appellate  District.— October  14,  191S.] 

FRANK   N.    McCOLLUM,   Respondent,   v.   J.    H.   BARR, 

Appellant. 

Physioians  and  Suegeons  —  Malpractice  —  Erroneous  Diaqnosis  — 
FAn«URB  TO  Use  Ordinary  Skill  and  Care — Suf ficiency  of  Evi- 
dence.— In  this  action  for  damages  resulting  from  defendant's  al- 
leged unskillful  treatment  as  a  physician  and  surgeon  of  an  injury 
to  plaintiff's  arm,  it  is  held  that  the  verdict  is  supported  by  the  evi- 
dence, which  shows  that  the  defendant  made  a  faulty  and  erroneous 
diagnosis  of  the  injury,  and  adhered  to  it  during  the  period  of  his 
treatment,  and  that  such  error  could  have  been  avoided  by  the  exer- 
cise of  ordinary  care  and  skill. 

Id. — Impeaching  Witness — Objection  Properly  Sustained. — A  physi- 
cian who  was  a  witness  for  the  plaintiff,  having  testified  that  he 
had  examined  the  plaintiff  while  still  under  defendant's  care,  and 
discovered  at  once  by  visual  and  digital  examination  that  his  fore- 
arm was  fractured,  and  had  confirmed  this  by  the  X-ray,  that  the 
usnal  and  recognized  method  of  examination  among  the  profession 
of  such  injuries  as  that  in  question,  for  the  purpose  of  diagnosis, 
is  by  the  X-ray,  and  the  failure  to  use  it  would  not  be  the  exercise 
of  ordinary  skill  and  care,  although  he  had  treated  patients  with 
dislocated  and  fractured  forearms  without  examination  by  the 
X-ray,  and  that  in  case  of  pure  dislocation  the  X-ray  was  not  essen- 
tial, an  objection  to  an  offer  by  the  defendant  to  show  by  a  patient 
of  the  witness,  for  the  purpose  of  discrediting  his  testimony,  that 
he  had  treated  this  patient  without  resort  to  the  X-ray,  was  prop- 
erly sustained. 

In. — ^Misconduct  of  Counsel— Bepeatino  Questions  Already  Buled 
Out. — It  was  improper  for  plaintiff's  attorney  to  repeat  in  another 
form  questions  already  ruled  oat  by  the  court  and  thus  endeavor 
to  get  before  the  jury  in  another  form  che  matter  ruled  out,  but 
the  matter  having  been  stricken  out  and  the  court  having  instructed 
the  jury  to  pay  no  attention  to  it,  an  appellate  court  must  assume 
that  the  jury  obeyed  the  court's  instructiona. 

iDd — Bequested  Instruction. — The  court,  having  at  the  request  of  the 
defendant,  instructed  the  jury  that  the  burden  rested  upon  the 
plaintiff  to  prove  certain  material  allegations  of  the  complaint,  the 
omission  to  tell  the  jury  in  that  instruction  that  the  plaintiff  must 
prove  his  allegations  ''by  a  preponderance  of  the  evidence"  was  not 
of  sufficient  importance  to  justify  a  reversaL 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Sutter 
County.    K  S.  Mahon,  Judge. 
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The  facts  are  stated  in  the  opinion  of  the  court 
J.  B.  Bbert  and  W.  H.  Carlin,  for  Appellant 

Edgar  C.  Levey,  Oeorge  M.  Lipman,  and  W.  P.  Rich,  for 

Respondent 

CHIPMAN,  P.  J. — This  is  an  action  for  damages  resulting 
from  defendant's  alleged  unskillful  treatment  as  physician 
and  surgeon  of  an  injury  to  plaintiff's  right  forearm. 

It  is  alleged  in  plaintiff's  second  amended  complaint  that, 
on  October  24, 1915,  he  fractured  and  broke  his  right  forearm 
in  cranking  an  automobile,  and  upon  that  day  he  called  upon 
defendant  and  informed  him  thereof,  and  employed  de- 
fendant as  a  physician  and  surgeon  ''to  examine  such  frac- 
tured and  broken  forearm  and  ascertain  the  extent  of  the 
injury  thereby  caused  and  to  set  the  same,  if  broken,  and  to 
treat  and  heal  the  same  for  whatever  the  injury  was  to  it." 
It  is  further  alleged  as  follows:  "That  defendant  thereupon, 
as  a  physician  and  surgeon  and  pursuant  to  such  employment 
and  undertaking  had  a  reasonable  opportunity  for  examining 
and  did  examine  the  injured  forearm  of  plaintiff;  that  by 
the  exercise  of  ordinary  skill  in  making  said  examination  the 
defendant  could  have  discovered  that  said  plaintiff's  fore- 
arm was  fractured  and  broken,  but  defendant  examined 
plaintiff's  forearm  in  a  negligent  and  careless  manner,  and 
without  exercising  ordinary  skill  and  by  reason  thereof  de- 
fendant failed  to  ascertain  that  plaintiff's  forearm  was  frac- 
tured and  broken,  and  he,  the  said  defendant,  treated  and 
tried  to  heal  plaintiff's  injured  forearm,  as  though  the  same 
was  not  fractured  and  broken,  greatly  to  plaintiff's  injury." 

In  his  answer  defendant  alleges  that  plaintiff  came  to  him 
for  treatment  as  alleged  in  the  complaint  ''with  the  wrist 
joint  of  his  right  arm  completely  dislocated  backward;  but 
defendant  denies  that  his  right  forearm  was  broken  or  frac- 
tured"; that  "defendant  then  and  there  examined  said  fore- 
arm and  used  all  due  diligence  and  care  to  ascertain  the 
extent  of  the  injury  thereby  caused,  and  he  did  treat  the 
same  and  continued  such  treatment  at  intervals  whenever 
called  upon  by  plaintiff  until  on  or  about  the  eleventh  day  of 
December,  1915.  That  up  to  said  time  defendant  discovered 
no  fracture  in   plaintiff's   said  forearm,   nor  had   plaintiff 

:.\i 
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complained  of  or  mentioned  any  sacli  fracture  until  said 
eleventh  day  of  December,  1915;  that  on  said  date,  however, 
plaintiff  did  ask  defendant  if  he  thought  his  said  forearm  was 
in  fact  fractured,  and  thereupon  defendant  stated  to  him  that 
he  had  as  yet  discovered  no  fracture,  but  that  he  could  and 
would  make  further  examination  of  said  forearm  by  applying 
thereto  the  X-ray  process.  Thereupon  plaintiff  left  the  office 
of  defendant  and  failed  to  return  for  further  treatment  or  at 
all."  Defendant  denies  the  averments  of  the  complaint  set 
forth  in  the  fourth  paragraph,  and,  on  information,  alleges: 
"That  plaintiff's  forearm  was  not  in  fact  fractured  or  if 
fractured  the  fracture  was  not  of  such  a  nature  or  character 
that  with  the  exercise  of  ordinary  care  and  skill  on  the  part 
of  defendant  he  was  unable  to  discover  the  same.'* 

The  cause  was  tried  by  the  court  with  a  jury  and  plaintiff 
had  the  verdict  for  the  sum  of  one  thousand  dollars,  and 
judgment  followed  accordingly  for  plaintiff.  Defendant 
appeals  from  the  judgment. 

Plaintiff  testified  that  he  was  cranking  his  automobile  in 
Yuba  City,  "shoving  down  hard,  and  it  back  fired,  throwed 
my  arm  back  in  this  condition,  it  made  a  big  lump  up  here 
and  a  lump  underneath  here,  and  after  that  I  immediately 
got  a  horse  and  buggy  and  came  to  Dr.  Barr's  residence/* 
where  he  met  Dr.  Barr  in  Yuba  City.  He  was  asked  to  de- 
scribe the  condition  and  general  appearance  of  his  arm  when 
he  called  upon  Dr.  Barr  and  answered:  "Well,  my  arm — 
there  was  a  large  lump  underneath  here  and  a  hump  on  the 
top  and  the  bones  were  spread  out  here  and  inclined  down  a 
little  bit";  he  stated  that  his  hand  "was  kind  of  back  a  little 
bit;  .  .  .  my  hand  was  black  and  blue  and  up  to  my  elbow 
here."  He  was  asked  to  state  what  Dr.  Barr  did  and  said  at 
this  time:  "The  doctor  examined  my  arm,  pressing  in  here  in 
this  manner  and  on  the  side  for  about  a  minute  and  told  me 
to  come  out  to  his  automobile  and  he  would  examine  it 
further.  I  went  out  to  his  automobile  there  and  he  asked 
Mr.  Beaver —  Q.  Who  is  Mr.  Beaver  t  A.  He  is  a  brother- 
in-law  of  mine — ^to  hold  his  arm  on  my  shoulder,  he  would 
pull  on  it  in  this  position,  worked  my  arm  up  and  down  lik« 
this  a  little  bit,  still  continuing  to  press  on  it,  and  asked  Mr. 
Beaver  to  hold  my  arm  in  this  position  while  the  doctor 
wrapped  it  with  the  bandage,  merely  wrapped  it,  then  helped 
me  on  with  my  coat,  stuck  my  hand  through  the  bib  of  my 
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overalls  and  told  me  I  would  be  all  right  in  a  few  weeks. 
Q.  Did  you  have  any  further  conversation  at  that  time! 
A.  That  was  all  at  that  time,  but  later  in  the  day  I  met  him 
at  the  Rideout  Hospital,  my  arm  was  paining  me  very  severe, 
we  got  in  his  automobile  and  rode  up  to  the  cold  storage 
place  and  he  waited  on  Mr.  Heilman's  daughter,  I  believe — 
Mr.  Carlin :  Unless  the  witness  was  along  we  object  to  it  as 
hearsay.  Mr.  Levey :  Q.  Did  you  ride  with  him  t  A.  I  rode 
in  the  front  seat  of  the  automobile  with  the  doctor.  We 
went  from  the  Rideout  Hospital  to  the  cold  storage  and  from 
there  to  the  doctor's  oflSce  and  after  visiting  his  ofl5ce  he  took 
my  arm,  nipped  the  bandage  off  with  a  pair  of  scissors, 
pressed  on  it  again  in  this  manner,  not  over  a  minute,  then 
laid  my  arm  in  one  of  these  metal  splints  in  this  condition 
with  the  hand  turned  in,  wrapped  it  with  a  bandage,  and  I 
had  a  sling  around  my  neck  at  the  time ;  after  wrapping  the 
bandage  about  here  to  here,  he  laid  it  in  the  sling,  and  said 
I  would  be  all  right  in  a  few  weeks.  Q.  How  many  splints 
did  he  uset  A.  Just  the  one."  He  testified  that  the  splint 
extended  from  the  wrist  to  a  point  near  the  elbow.  *'Q.  Did 
Dr.  Barr  say  anything  or  not  at  this  time  as  to  what  was  the 
nature  of  the  injury  t  A.  He  merely  stated  it  was  a  dis- 
located arm."  He  testified  that  he  continued  his  visits  to 
Dr.  Barr  for  treatment  from  October  24,  1915,  to  December 
11,  1915,  visiting  him  about  three  times  a  week.  He  was 
asked  what  Dr.  Barr  did  at  these  visits:  "A.  Every  time  I 
would  visit  Dr.  Barr  he  would  merely  take  his  scissors,  rip 
the  bandage  off  and  feel  my  arm,  in  this  position,  lay  the 
splint  back  and  wrap  it  up,  that  is  all  he  ever  done.  Q.  Did 
you  and  Dr.  Barr  have  any  conversation  during  any  of  these 
visits  with  relation  to  the  condition  of  your  arm  or  the  cause 
of  the  injury t  A.  Yes,  sir;  I  asked  Dr.  Barr  what  made  that 
large  lump  in  my  arm  there;  he  stated  that  the  tendon  was 
out  of  place  and  that  pulled  my  hand  back  in  that  position; 
he  showed  me  a  skeleton  hanging  up  in  the  corner  and  ex- 
plained to  me  where  this  tendon  was  out  of  a  little  groove 
that  passed  over  that  bone;  he  says  that  is  what  pulled  that 
cord  back,  he  says,  'I  will  never  be  able  to  get  that  back  in 
place  any  more. '  Q.  Did  Dr.  Barr  use  any  other  method  of 
examination  during  the  course  of  your  treatment  with  him 
other  than  what  you  have  testified  tot  A.  None  whatever. 
.  .  .  Q.  During  this  time  what  was  the  condition  of  your  armT 
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A.  I  couldn't  use  my  arm  for  any  purpose  whatever;  I  was 
unable  even  to  hold  a  lead  pencil  in  my  hand  to  write  with  a 
lead  pencil,  no  motion  whatever,  or  only  a  little  bit.  Q.  What 
was  the  general  outward  appearance  of  the  arm  at  the  end 
of  the  seven  weeks?  A.  Crooked  in  this  condition,  a  large 
lump  here,  one  underneath,  and  these  bones  spread  apart." 
He  testified  that  at  the  end  of  seven  weeks,  on  December  10, 
1915,  he  consulted  Dr.  Eauffman,  who  examined  his  arm 
through  a  fiuoroscope  and  then  told  him  to  go  back  to  Dr. 
Barr,  but  plaintiff  was  not  permitted  to  testify  what  Dr. 
Kauffman  said  of  the  nature  of  the  injury.  "Q.  Did  you 
go  back  to  Dr.  Barrt  A.  Yes,  sir;  I  went  back  to  Dr.  Barr 
and  I  asked  Dr.  Barr  if  my  arm  was  broke,  and  he  stated 
no,  it  was  merely  dislocated,  be  all  right  in  three  or  four 
weeks,  could  go  to  work.  I  asked  him  the  question  the 
second  time,  'Is  my  arm  broke!'  and  he  stated,  'No,  it  was 
not. '  Q.  Did  he  say  anything  further  at  this  time !  A.  No, 
air;  none  whatever.  Q.  Then  what  did  you  do,  if  anything? 
A.  I  went  back  to  Dr.  Eauffman;  he  examined  my  arm  the 
second  time  and  told  me  to  go  to  San  Fr£.ncisco."  He  tes- 
tified that  he  went  to  San  Francisco  and  consulted  Dr.  Hun- 
kin,  who  took  an  X-ray  picture  of  the  arm,  and  from  there 
he  went  to  the  Fairmont  Hospital  in  San  Francisco,  where 
he  received  treatment  under  Dr.  Hunkin's  direction  for  ten 
days  and  remained  at  San  Francisco  under  Dr.  Hunkin's 
treatment  for  thirteen  weeks,  after  which  he  returned  to 
Marysville.  He  testified  that  while  under  the  care  of  Dr. 
Barr  he  followed  his  instructions  with  reference  to  his  arm 
and  did  nothing  contrary  thereto;  that  he  was  incapacitated 
to  work  from  October  24,  1915,  until  April  3,  1916.  He  was 
a  mill  worker  and  plumber. 

It  came  out  on  cross-examination  that  Dr.  Kauffman  told 
plaintiff  his  wrist  was  broken.  This  was  the  day  before  plain- 
tiff made  his  last  visit  to  Dr.  Barr.  *'Q.  So  you  said,  *Dr. 
Barr,  is  my  wrist  broken!'  A.  Yes,  sir.  Q.  You  asked  him 
the  second  timet  A.  Yes,  sir.  Q.  He  told  you  he  thought 
not!  A.  He  told  me  it  wasn't  broken.  Q.  And  you  said, 
*That  is  all  I  want  to  know!'  A.  I  told  him  I  wanted  to 
know  if  my  arm  was  broken.  Q.  Then  what  did  you  say 
to  him!  A.  *That  is  all  I  want  to  know  if  my  arm  is 
broke.'  Q.  Why  didn't  you  tell  him  that  you  had  the  opin- 
ion from    another    doctor  or    surgeon    that  the  wrist  was 


Digitized  by 


Google 


416  McCoLLUM  V.  Babr.  [38  Cal.  App. 

broken t  A.  I  didn't  know  which  doctor  was  right'*  The 
witness  stated  that  he  did  not  tell  defendant  that  he  had  seen 
another  physician  or  what  that  physician  had  told  him. 

Dr.  Eauffman  testified  that  when  plaintiff  visited  him  he 
examined  plaintiff's  arm,  both  visually  and  by  use  of  the 
fluoroscope,  ''an  apparatus  used  in  conjunction  with  the 
X-ray,  coil  and  tube  whereby  one  can  visually  see  the  bones 
or  other  structures  without  taking  a  plate";  that  he  found 
a  fracture  of  both  of  the  bones,  both  the  radius  and  ulna  of 
the  right  forearm,  these  two  bones  connected  with  the  bony 
structure  of  the  forearm,  **Q.  What  condition  did  you  find 
in  the  armt  A.  Both  bones  broken.  Q.  What  was  the  ex- 
terior appearance  of  the  arm  at  the  time  Mr.  McCoUum  called 
upon  yout  A.  The  lower  end,  that  is,  the  lower  end  of  the 
radius  where  the  bone  was  broken,  the  broken  piece,  the  de- 
tached piece  of  the  radius,  lay  heaped  up  on  top  of  the  por- 
tion of  the  radius  associated  with  the  elbow  joint,  and  on  the 
underneath  surface  the  distal  extremity,  the  other  end  of  the 
radius,  the  other  end  of  that  broken  bone,  was  sticking  out 
in  a  projection  underneath.  The  broken  piece  was  heaped 
up  on  top  of  the  bone  and  there  was  a  projection  due  to  the 
unbroken  piece  projecting  below  it.  Q.  Was  this  visible  to 
the  naked  eyet  A.  Yes.  Q.  What  was  the  position  of  the 
styloid  process,  that  is,  the  ends  of  each  of  the  two  bones  of 
the  arm  at  the  time?  A.  The  styloid  process  of  the  radius 
was  up  above  the  level  of  the  remaining  portion  of  the  radius; 
that  is  to  say,  instead  of  being  in  line  with  the  rest  of  the 
bone,  it  was  sticking  up  about  three-quarters,  between  three- 
quarters  and  an  inch  out  of  alignment,  and  the  styloid  process 
of  the  ulna,  while  not  as  much  difference,  was  still  distinctly 
out  of  alignment." 

Dr.  Hunkin  testified  that  plaintiff  consulted  him  and  that 
he  found  that  both  bones  of  the  right  forearm — ^the  radius 
and  ulna — were  broken,  with  some  displacement;  that  he 
made  an  examination  with  the  X-ray,  which  disclosed  both 
bones  broken;  that  plaintiff  came  to  him  December  15,  1915, 
and  that  he  "saw  him  up  to  March  25,  1916;  that  plaintiff 
was  taken  to  the  Fairmont  Hospital,  where  he  was  operated 
upon.  **Q.  Will  you  state  what  you  did  and  what  course 
was  followed  in  making  the  first  examination  when  Mr. 
McCoUum  first  called  upon  yout  A.  I  examined  him  with 
my  fingers  and  with  the  X-ray.    Q.  Will  you  state  what  the 
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examination  of  the  fingers  consisted  off  A.  I  examined  tli« 
arm  and  hand  as  to  movement  and  as  to  the  character  of  the 
power  and  as  to  the  position.  Q.  Was  any  opening  made 
at  the  point  of  fracture  at  the  time  of  examination  1  A.  No 
opening  was  made  at  that  time.  Q.  Will  you  state  just  what 
condition  you  found  there  at  the  time  of  the  operation  and 
will  you  state  exactly  what  was  done!  A.  The  bones  were 
lifted  in  place  and  secured  in  proper  position.  Q.  What  con- 
dition did  you  find  with  respect  to  the  bones!  A.  I  found 
the  lower  fragments  displaced  backwards  and  impacted. 
Q.  From  your  examination,  both  at  the  time  of  the  first  call- 
ing and  at  the  time  of  the  operation,  can  you  say  of  how  long 
standing  this  fracture  wasf  A.  I  cannot  .  •  .  Q.  From 
your  examination  and  the  condition  presented  at  the  time 
of  the  operation,  can  you  say  whether  or  not  there  was  any 
dislocation  of  the  wrist  between  the  radius  and  the  small 
bones  of  the  wrist!  A.  No,  there  was  no  dislocation. 
Q.  Did  you  find  any  dislocation  in  the  arm  in  the  course 
of  your  examination  or  at  the  time  of  the  operation! 
A.  Technically,  I  would  have  to  answer  no.  Q.  Did  you  or 
did  you  not  find  a  dislocation  in  the  course  of  your  exam- 
ination in  this  case!  A.  No,  I  have  had  many  cases  of  like 
fractures,  but  every  case  is  different.  There  was  no  dis* 
location,  there  was  some  displacement  of  the  end  of  the  frac- 
tured bones;  displacement  is  not  dislocation.  Dislocation  is 
where  the  bone  is  out  of  place  with  its  mate,  if  you  understand. 
Displacement  is  where  the  bones  are  broken  and  out  of  place 
somewhere  else.  •  •  .  Q.  Will  you  state  what  the  displace- 
ment consisted  of  and  what  was  the  result!  A.  The  lower 
fragments  were  displaced  backwards.  ...  Q.  In  your  ex- 
amination, upon  what  did  you  determine  an  operation  to 
be  necessary!  A.  The  displacement  chiefly.  Q.  Was  an 
operation  essential  and  necessary  in  this  case  or  not!  A.  I 
think  so.  Q.  At  the  time  of  the  operation,  was  there  a  union 
between  the  bones!  A.  There  was  not.  Q.  Was  there  any 
impaction  of  the  fragments!  A.  Yes.  Q.  Will  you  state 
just  what  the  condition  was  in  that  respect!  A.  The  upper 
fragment  was  jammed  into  the  lower  fragment.  Q.  Would 
you  call  this  an  ordinary  fracture!  A.  The  manipulation 
of  the  wrist  between  the  fingers  showed  this  to  be  more  than 
an  ordinary  fracture.  .  .  .  Q.  What  was  the  position  of  the 
h^md  with  respect  to  the  arm  at  the  time  Mr.  McCoUum  called 
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upon  you!  A.  The  hand  was  displaced  backward,  Q.  At 
about  what  angle  f  A.  Displacement  has  no  relation  to 
angle.  Q.  Will  you  state  just  what  was  the  position  of  the 
hand  with  relation  to  the  forearm  at  the  time  the  patient 
called  upon  you!  A.  The  lower  fragment  was  displaced 
backward  and  impacted  into  the  upper  and  the  position  of 
the  hand  was  displaced  backward.'' 

Defendant  testified  in  his  own  behalf.  He  was  asked  to 
give  his  account  of  plaintiff's  injury  and  the  treatment  given. 
He  replied:  "He  came  to  my  residence  on  October  24,  1915, 
informing  me  that  he  had  injured  his  hand  by  cranking  an 
automobile  and  wanted  me  to  ^ke  care  of  it.  I  looked  at  the 
hand  and  my  bandages  and  case  were  out  in  the  automobile ; 
we  went  out  there  and  with  the  assistance,  I  believe  he  said 
his  brother-in-law,  Mr.  Beaver,  I  believe  is  the  name — be- 
tween us,  Mr.  Beaver  holding  the  arm  and  my  pulling  and 
manipulating  the  wrist,  I  reduced  a  dislocation  of  the  right 
wrist  between  the  carpal  and  metacarpal  bones.  Q.  To  what 
extent  did  you  at  that  time  examine  the  forearm  or  wrist  t 
A.  I  examined  it  very  thoroughly  at  that  time  to  see — ^before- 
hand to  see  what  the  conditions  were,  and  after  placing  them 
to  seeing  that  they  were  in  place.  Q.  Did  you  at  that  time 
discover  any  evidence  of  a  fracture!  A.  I  did  not  .  .  . 
Q.  For  what  purpose  was  your  examination  madef  A.  For 
the  purpose  of  ascertaining  the  extent  of  the  injury.  Q.  Pro- 
ceed, if  you  will,  and  detail  the  times  when  you  treated  him 
and  the  nature  of  the  treatment.  A.  During  the  same  day 
he  called  on  me,  saying  that  his  hand  was  quite  painful  and 
was  swelling  very  rapidly;  I  stated  I  would  be  at  the  Rideoul 
Hospital  in  a  short  time  and  to  meet  me  there  and  I  had 
to  make  a  call,  he  got  in  the  automobile  with  me  and  I  made 
the  call;  we  returned  to  the  office,  I  removed  the  bandage 
I  had  previously  applied,  then  applied  Levis'  metallic  splint 
to  the  hand  and  rebandaged  it  again;  I  also  examined  the 
hand  very  thoroughly  at  the  office  at  that  time."  He  testi- 
fied that  plaintiff  came  to  him  at  different  dates,  giving  them, 
in  October  and  November,  and,  on  November  3d  he  removed 
the  splint  from  the  hand  and  applied  the  bandage  only. 
'*Q.  At  that  time,  in  your  opinion,  what  progress  was  being 
made  with  the  forearm!  A.  That  it  was  in  very  good  shape; 
there  was  still  some  swelling,  still  some  thickening;  on  No- 
vember 29th  I  removed  the  bandage,  and  I  last  saw  him  on 
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December  11th  and  examined  the  hand.  He  said:  'Doctor, 
I  cannot  grasp  anything.'  I  said,  'Take  something  in  the 
hand,  put  it  in  motion  and  it  will  strengthen  it,  as  you  use 
the  hand  and  put  it  in  motion.'  That  is  the  last  time  I 
saw  him  to  examine  the  hand  under  my  care.  Q.  Was  there 
anything  said  by  him  at  that  time  or  any  question  asked 
about  whether  his  hand  was  broken  or  his  armf  A.  On 
December  11th  he  came  to  my  o£5ce  and  asked  me,  saying, 
'Doctor,  do  you  think  my  arm  is  broken!'  I  said,  'Up  to 
the  present  time  I  have  seen  nothing  to  indicate  that  your 
arm  was  broken.'  "  He  was  asked  to  describe  what  he  did  on 
October  24:th  when  plaintiff  first  came  to  him  and  answered: 
"I  took  his  hand  in  my  hand,  grasping  the  fingers  firmly, 
Mr.  Beaver  taking  hold  of  the  shoulder  and  arm,  and  by 
giving  a  very  vigorous  pull  with  my  hand  pulling  on  his  and 
with  my  fingers  against  the  dislocated  parts,  pressing  and 
bringing  them  down  and  working  them  in  place,  so  they  were 
placed  down  into  their  proper  position.  I  then  requested 
Mr.  Beaver  to  take  hold  of  his  hand  and  as  I  had  no  splint 
at  the  house  and  I  don't  like  to  put  on  a  piece  of  stave  or 
barrel  or  anything  of  that  kind,  I  simply  bandaged  the  hand 
until  I  could  get  to  the  office,  which  was  done  in  the  afternoon. 
The  hand  was  kept  in  the  position  we  usually  keep  fractures 
or  dislocations,  which  is  a  position  with  the  fingers  slightly 
extended  out  as  in  all  splints  if  you  look  at  them;  the  hand 
was  padded  and  bandaged  in  that  position  and  kept  in  that 
position  in  the  splint,  brought  up  against  the  body,  bending 
the  elbow,  bringing  it  up  here  for  easy  carriage.  At  the 
time  I  examined  the  forearm  there  was  a  deformity  in  the 
wrist  and  the  palm  of  the  hand,  and  a  deformity  on  the  back 
of  the  hand  by  the  bones  projecting  backward  out  of  their 
place.  Q.  On  the  hand,  you  mean?  A.  And  the  wrist,  in 
the  wrist."  He  testified  that  the  deformity  referred  to  was 
caused  by  "a  dislocation  of  those  bones  from  each  other"; 
that  the  "discoloration  of  the  hand  extended  only  about  two 
and  a  half  inches  from  the  palm  of  the  hand  in  the  wrist." 
He  further  explained  as  follows:  "The  dislocation  occurred  in 
this  location  between  the  carpal  and  metacarpal  bones;  the 
metacarpal  bones  were  driven  upward  and  backward  over 
the  carpal  bones;  by  traction  it  was  pulled  and  worked,  with 
the  assistance  of  Mr.  Beaver,  until  those  bones  were  reduced 
and  in  place;  of  course,  there  was  some  swelling  at  that  time. 
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bat  on  examining  the  hand  at  the  present  with  the  excep- 
tion of  the  scar  I  see  here  on  the  hand,  I  cannot  see  much  if 
any  difference  in  the  alignment  than  what  it  was  when  I  last 
saw  it  in  my  office  on  December  11,  1915  j  there  was  some 
thickening  all  through  the  hand,  and  by  nonuse  it  had  prob- 
ably atrophied  some;  the  hand  to-day  is  about  perhaps  the 
same  alignment  that  it  was  at  that  time;  there  is  still  some 
thickening  at  this  place  on  the  hand  at  the  present,  which  can 
take  place  in  all  cases  of  the  tearing  of  the  ligament  of  any 
joint.*'  He  testified  that  at  no  time  did  he  discover  any  in- 
dications of  a  fracture  and  that  at  all  times  he  treated  him  to 
the  best  of  his  ability. 

On  cross-examination  he  testified  that  when  plaintiff  first 
came  to  him  the  discoloration  was  as  he  had  stated,  but  later, 
within  two  or  three  days,  **it  showed  further  up";  that  he 
employed  no  method  of  examination  of  plaintiff's  injury 
** other  than  digital  and  visual,"  and  did  not  use  a  fluoroscope 
or  X-ray ;  that  he  visited  patients  in  the  Rideout  hospital  and 
that  there  was  an  X-ray  apparatus  there;  that  he  treated  the 
case  as  one  of  dislocation;  that  in  his  practice  if  he  had  a 
suspicion  that  there  was  a  fracture  he  used  the  X-ray,  but 
in  this  case  he  had  no  such  suspicion. 

The  foregoing  facts  are  found  in  the  testimony  of  the  only 
witnesses  who  saw  or  treated  plaintiff  or  had  personal  knowl- 
edge of  his  injury.  The  remaining  testimony  is  that  of  physi- 
cians who  had  practiced  surgery  given  as  experts.  For 
example,  the  following  questions  propounded  to  Dr.  Miller 
by  defendant,  and  his  answers,  will  illustrate  the  scope  of  this 
class  of  evidence  relied  upon  by  defendant:  '*Q.  Assume  on 
the  24th  of  October,  1915,  the  plaintiff  here  was  at  that  time  27 
years  of  age,  called  upon  a  surgeon,  the  defendant  in  this  case, 
stating  to  him  that  he,  the  plaintiff,  had  just  that  day  received 
an  injury  to  his  right  forearm  or  wrist  by  the  cranking  of  an 
automobile.  Will  you  please  state  to  the  jury  what,  in  your 
opinion,  ordinary  care  and  skill  would  require  of  the  surgeon 
in  diagnosing  and  treating  that  injury!  A.  The  first  thing 
we  do  usually  is  to  inquire  how  the  accident  happened,  the 
direction  in  which  the  force  was  applied  and  the  amount  of 
force  that  was  exerted,  as  near  as  can  be  found  out ;  then  we 
look  at  the  arm  or  the  wrist,  note  if  there  is  any  deformity, 
any  swelling  or  discoloration,  then  we  usually  put  it  through 
certain  motionSi  using  both  hands  to  see  if  there  is  a  dis- 
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location  or  fracture,  in  fact  to  discover  the  extent  of  the 
injury;  that  is  the  ordinary  procedure  in  examination  of  in- 
juries of  this  nature.  Q.  And  assuming  that  the  physician 
or  surgeon  should  diagnose  the  case  as  a  dislocation  and  be 
called  upon  to  treat  the  patient  for  a  penod  of  time,  some 
weeks  thereafter,  state,  Doctor,  what,  in  your  opinion,  rea- 
sonable care  and  skill  on  his  part  would  require  in  such 
treatment,  and  how  it  should  be  done!  A.  The  first  treat- 
ment consists  in  correcting  any  condition  that  may  exist; 
for  instance,  if  it  is  a  dislocation,  the  dislocation  is  reduced; 
if  it  is  a  fracture,  the  fracture  is  reduced ;  whatever  condition 
exists  is  corrected  as  discovered  by  the  surgeon ;  for  instance, 
a  dislocation  of  the  wrist,  the  parts  are  put  back  into  position 
and  the  hand  and  arm  are  put  in  a  splint  and  immobilized* 
.  .  .  Q.  Now,  Doctor,  in  your  opinion,  in  such  a  case  as  T 
have  suggested  to  you  in  my  first  question,  would  ordinary 
care  and  skill  on  the  part  of  the  surgeon  necessarily  require 
the  use  of  the  X-ray  t  A.  Not  necessarily,  no,  because  we 
treat  a  great  many  fractures  and  dislocations  without  the  use 
of  the  X-ray,  and  it  is  ordinarily  done."  On  cross-examina- 
tion he  testified  that  where  there  is  doubt  "it  is  customary 
to  use  the  X-ray.'' 

Dr.  Gray,  called  by  defendant,  gave  somewhat  similar 
answers  to  like  questions  put  to  Dr.  Miller.  On  cross- 
examination  he  testified  that  in  case  of  doubt  he  regarded  it 
as  essential  to  use  the  X-ray;  that  the  treatment  described 
by  him  had  reference  to  dislocations  and  not  to  fractures; 
that  the  treatment  would  not  differ  'Mf  the  bones  were  prop- 
erly approximated" — ^that  is,  **if  the  bones  had  set  in  their 
proper  position." 

Dr.  Eauffman,  called  by  plaintiff,  testified  that  where  an 
injury  such  as  the  one  in  question  is  presented  to  a  surgeon 
the  usual  and  recognized  method  of  examination  among  the 
profession  for  the  purpose  of  diagnosis  is  by  the  X-ray,  and 
that  an  examination  without  the  use  of  the  X-ray  "would 
not  indicate  the  exercise  on  the  part  of  the  examining  sur- 
geon of  ordinary  skill  and  care.  Q.  If  a  patient's  arm,  at 
the  time  of  examination,  reveals  a  deformity  in  the  form  of 
a  prominence  on  the  inner  or  front  surface  of  the  forearm, 
a  widening  of  the  two  bones  of  the  forearm  at  the  wrist 
and  a  discoloration  of  the  forearm  from  the  wrist  to  a  point 
near  the  elbow,  would  that  condition  indicate  a  fracture  or 
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a  dislocation  or  either,  in  your  opinion?  A.  Fracture. 
Q.  If  both  bones  of  the  forearm  are  broken  near  the  wrist, 
would  you,  in  your  opinion,  say  that  the  placing  of  the  fore- 
arm in  the  splint  with  the  hand  drawn  towards  the  body,  was 
the  usual  or  is  the  usual  and  recognized  method  of  treatment 
among  the  profession  to  secure  proper  results  in  the  case  of 
a  fracture!  A.  No.  Q.  Will  you  give  your  reasons  for  that 
statement,  Doctor  f  A.  Because  one  is  not  getting  apposition 
in  that  way.  Q.  Explain  what  you  mean  by  apposition. 
A.  Merely  carrying  out  the  procedure  as  indicated  in  the 
question  won't  bring  the  two  ends  of  each  bone  in  position, 
that  is,  if  both  bones  of  the  forearm  were  broken,  putting  on 
a  splint  bringing  them  toward  the  body,  is  doing  nothing 
whatever  to  bring  these  two  bones  and  the  broken  ends  of  the 
bones  together;  it  is  bringing  the  whole  forearm  against  the 
body,  not  bringing  the  two  ends  of  the  bone  together.  .  .  . 
Q.  In  your  opinion,  where  a  patient  calls  upon  a  surgeon  with 
his  arm  injured  in  the  manner  indicated  by  me  in  my  pre- 
vious questions,  would  the  examination  and  treatment  of  the 
arm  or  wrist  in  the  case  of  a  dislocation  without  the  use  of  an 
X-ray  plate,  be  in  accordance  with  the  usual  method  pursued 
by  the  profession  in  such  cases  f  Over  objection,  the  witness 
answered:  *'No.  May  I  explain  thatt  Q.  Give  your  rea- 
sons; you  may  explain  it  A.  I  was  wondering  what  was 
happening.  One  can 't  be  sure  that  any  dislocation  is  a  pure 
dislocation  or  that  associated  with  the  dislocation  there  is  not 
some  concomitant  fracture;  in  treating  the  dislocation  with- 
out treating  the  fracture  that  may  go  with  it,  you  won't  get 
perfect  results;  while  you  may  treat  a  case  successfully  of 
pure  dislocation  without  the  X-ray  plate,  it  isn't  good  prae- 
tice.  A  dislocation  per  s$  may  be  treated  without  an  X-ray 
plate." 

Dr.  Casper,  adjunct  surgeon  of  Mount  Zion  hospital,  San 
Francisco,  was  called  by  plaintiff:  "Q.  If  a  patient  who  has  in- 
jured his  right  forearm  in  cranking  an  automobile  calls  upon 
the  surgeon  to  examine  the  forearm  and  ascertain  the  cause  of 
the  injury,  and  if  the  forearm  at  the  time  reveals  a  deformity 
near  the  wrist,  ascertainable  by  observation,  would  the  taking 
of  the  patient's  hand  by  the  surgeon,  coupled  with  the  press- 
ing of  the  latter 's  thumb  upon  the  wrist  bones  of  the  patient's 
arm,  and  other  manipulations,  the  feeling  with  the  fingers  of 
both  bones  of  the  arm  and  the  pulling  of  the  patient's  arm« 
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be  sufficient  by  the  exercise  of  ordinary  skill  and  care  on  the 
part  of  the  surgeon,  to  determine  the  existence  of  a  fracture  \ 
and  displacement  and  dislocation  or  either,  if  the  same  were 
present r'  Over  objection,  the  witness  answered:  '*Yes,  and 
I  would  say  such  an  examination  supplemented  by  the  X-ray, 
either  before  or  after.  Q.  In  the  case  of  an  injury  of  this 
character,  happening  as  I  have  stated  in  my  previous  ques- 
tions, if  an  X-ray  was  not  used,  would  you  say  in  your  opin- 
ion that  that  would  indicate  the  exercise  of  ordinary  skill 
or  care  on  the  part  of  the  surgeon  f  An  objection  was 
overruled  and  the  answer  was:  '*!  would  say  it  was  not. 
Q.  If  the  patient's  arm,  at  the  time  of  examination,  reveals 
a  deformity  in  the  form  of  a  prominence  on  the  inner  or 
front  surface  of  the  forearm,  a  widening  of  the  two  bones 
of  the  forearm  at  the  wrist,  and  a  discoloration  of  the  fore- 
arm from  the  wrist  to  the  elbow,  would  that  condition  indi- 
cate, if  there  was  exercised  by  the  surgeon  ordinary  care  and 
skill  in  his  examination,  a  fracture  or  a  dislocation  or  either?" 
Over  objection,  the  witness  answered:  "It  would  be  very  sug- 
gestive of  a  fracture.  ...  Q.  If  there  were  a  dislocation, 
would  there,  in  such  a  case,  be  a  discoloration  of  the  arm 
from  a  point  near  the  wrist  to  a  point  near  the  elbow  1  A.  It 
is  not  as  likely  as  in  a  fracture."  He  testified  that  in  his 
opinion  it  was  not  ordinary  skill  and  care  on  the  part  of  the 
surgeon  to  treat  a  dislocation  of  an  arm  or  wrist  without 
using  the  X-ray  if  the  latter  were  accessible;  that  if  the 
X-ray  is  not  accessible  when  the  patient  is  first  treated  it 
should  be  resorted  to  "as  soon  as  the  splints  are  applied." 

The  instructions  given  by  the  court  correctly  and  without 
objection  stated  the  principles  of  law  by  which  the  jury  were 
to  be  governed  as  follows: 

"One  who  holds  himself  out  to  the  world  as  a  physician  and 
surgeon  impliedly  contracts  that  he  possesses  the  skill  prop- 
erly to  practice  his  profession  and  specialty.  He  is  bound, 
therefore,  in  the  discharge  of  his  duties,  to  use  ordinary  care, 
diligence,  and  skill,  according  to  the  circumstances  of  the 
case. 

"If  the  defendant  in  this  case  possessed  the  skill  and  learn- 
ing, which  is  required  of  one  of  his  profession,  and  failed  to 
exercise  it  in  this  case,  and,  in  his  examination  and  treatment 
of  patient's  injured  arm,  was  careless  and  negligent  and  the 
plaintiff  was  injured  and  sustained  damages  in  consequence 
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thereof,  the  defendant  is  liable  for  sueh  damages  as  plaintiff 
has  sustained. 

''A  patient  is  entitled  to  ordinarily  careful  and  thorough 
examination  such  as  the  circumstances,  the  condition  of  the 
patient  and  the  physician's  opportunities  for  examination 
will  permit.  If  there  is  a  reasonable  opportunity  for  examina- 
tion and  the  nature  of  the  injury  or  ailment  can  be  discov- 
ered by  the  exercise  of  ordinary  care  and  treatment,  then  the 
physician  is  answerable  for  failure  to  make  such  discovery. 

'*The  court  instructs  the  jury  that  if  you  find  that  plain- 
tiff's forearm  was  fractured  and  displaced,  and  not  dislo- 
cated, at  the  time  he  consulted  defendant,  and  during  the 
times  he  remained  under  defendant's  treatment  and  that 
defendant's  failure  to  ascertain  that  such  forearm  was  frac- 
tured and  displaced,  and  his  subsequent  treatment  of  the 
same  for  a  dislocation,  were  the  result  of  a  failure  on  the 
part  of  defendant  to  exercise,  as  a  surgeon,  ordinary  care 
and  diligence  in  connection  therewith,  you  will  find,  under  the 
evidence,  that  plaintiff  is  entitled  to  a  verdict  for  the  amount 
of  the  damages  which  in  your  opinion  he  should  recover  in 
accordance  with  the  evidence  in  the  case. 

"A  surgeon  does  not  undertake  to  perform  a  cure  nor  does 
he  undertake  to  use  the  highest  possible  degree  of  skill,  but 
he  undertakes  only  a  fair  and  reasonable  degree  of  skill  and 
the  question  for  the  jury  to  decide  is  whether  in  his  treat- 
ment of  the  plaintiff  defendant  used  such  reasonable  care 
and  skill,  and  unless  you  find  from  the  evidence  that  he 
failed  in  this  respect  plaintiff  cannot  recover  and  your 
verdict  must  be  for  defendant. 

"In  his  treatment  of  plaintiff  defendant  as  a  physician  and 
surgeon  was  not  required  to  avail  himself  of  the  use  of  any 
particular  appliance.  All  that  was  required  of  him  was  to 
adopt  such  means  and  follow  such  procedure  and  use  such 
appliances  as  under  the  circumstances  was  required  in  the 
exercise  of  ordinary  care  and  skill ;  and  if  you  find  from  the 
evidence  that  in  this  regard  defendant  did  use  ordinary  skill 
and  care,  then  your  verdict  must  be  for  defendant. 

"Even  if  you  find  from  the  evidence  that  at  the  time  plain- 
tiff called  upon  defendant  for  treatment  he  was  suffering 
both  from  a  fracture  and  dislocation  of  the  forearm,  and  that 
defendant  treated  him  for  a  dislocation  only,  and  that  in  so 
doing  defendant  exercised  reasonable  skill  and  care  to  ascer- 
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tain  and  treat  the  nature  of  plairtiff's  injuries,  then  your 
verdict  must  be  in  favor  of  defendant.'* 

In  point  of  numbers  the  expert  witnesses  called  by  defend- 
ant and  testifying  substantially  as  did  Dr.  Miller  and  Dr. 
Gray  exceed  the  number  testifying  as  experts  at  plaintiff's 
call.  It  will  be  observed,  however,  that  the  attention  of  de- 
fendant's expert  witnesses  was  directed  more  particularly  to 
a  case  where  the  attending  surgeon's  diagnosis  and  treatment 
had  relation  to  a  case  of  dislocation,  whereas  the  two  expert 
witnesses  called  by  plaintiff  were  given  a  statement  of  what 
was  claimed  to  be  the  facts  in  the  present  case  as  shown  by  the 
evidence.  Appellant's  contention  is  that  he  made  an  honest 
diagnosis  upon  sufficient  examination  according  to  accredited 
practice  in  such  cases,  and  did  all  he  could  in  subsequent 
treatment,  and  all  that  ordinary  care  and  skill  required  to 
accomplish  a  restoration  of  the  injured  forearm  to  its  normal 
condition ;  t3iat  his  diagnosis  revealed  to  him  no  more  than  a 
dislocation,  and  having  properly  treated  the  injury  as  such 
no  liability  attached  for  results.  Defendant  not  only  diag- 
nosed the  case  as  one  of  dislocation  and  treated  it  as  such 
for  seven  weeks  but,  in  his  verified  answer  to  the  complaint, 
he  denied  that  plaintiff's  forearm  suffered  a  fracture,  al- 
though the  testimony  of  Dr.  Eauffman  and  Dr.  Hunkin 
leaves  no  doubt  that  both  bones  of  plaintiff's  forearm  were 
broken. 

It  is  very  clear  that  defendant  made  a  faulty  and  erroneous 
diagnosis  of  plaintiff's  injury  and  adhered  to  it  during  the 
period  of  his  treatment  Does  the  evidence  sufficiently  sup- 
port the  implied  finding  of  the  jury  that  this  erroneous 
diagnosis  was  illy  considered  and  carelessly  or  negligently 
made  and  not  warranted  by  the  facts  as  they  presented  them- 
selves to  defendant  f  In  solving  the  question  we  must  give 
to  the  evidence  such  interpretation  as  the  jury  gave  it,  and 
deduce  from  it  such  inferences  as  the  jury  deduced,  if  such 
interpretation  and  deduction  were  such  as  reasonable  men 
might  make  in  the  discharge  of  their  duties  as  jurymen. 

The  testimony  of  Dr.  Kauffman  was  that  when  plaintiff 
came  to  him  while  still  under  defendant's  care,  he  discov- 
ered at  once,  by  visual  and  digital  examination,  that  plain** 
tiff's  forearm  was  fractured  and  this  he  confirmed  by  the 
X-ray.  So,  also,  Dr.  Hunkin  made  the  same  discovery  with- 
out using  the  X-ray.    Dr.  Eauffman 'g  description  of    the 
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condition  in  which  he  found  plaintiff's  wrist  at  the  end  of 
seven  weeks'  treatment  by  defendant  should  have  suggested 
to  defendant  that  something  more  serious  than  a  dislocation 
was  present.  Accepting  as  true  the  testimony  of  Drs.  Kauff- 
man  and  Hunkin  (as  we  must  assume  that  the  jury  so  treated 
it,  and  considering  other  established  facts  in  the  case),  we 
cannot  say  that  the  jury  were  without  support  in  finding  that 
had  defendant  exercised  ordinary  care  and  skill  when  he 
made  his  diagnosis  he  would  have  discovered  the  existing 
fracture,  or,  if  not  then,  at  least  at  some  period  during  a 
seven-weeks'  treatment.  The  expert  witnesses  seemed  to 
agree  that  in  case  of  doubt  the  X-ray,  if  accessible,  should  be 
used.  There  was  testimony  of  the  experts  that  where  dis- 
coloration existed  to  the  extent  here  shown,  though  not  con- 
clusive, was  indicative  of  fracture.  Defendant  testified  that 
he  had  no  doubt  of  the  correctness  of  his  diagnosis.  But 
was  he  justified,  in  view  of  the  facts,  in  closing  his  mind 
against  any  doubt  and  neglecting  an  available  and  accepted 
means  of  testing  the  correctness  of  his  judgment!  Defend- 
ant's ability  and  sldll  as  a  physician  and  surgeon  seem  not  to 
be  questioned.  The  point  urged  is  that  in  this  particular 
instance  he  did  not  exercise  the  care  and  skill  of  which  he 
was  capable,  and  did  not  **use  ordinary  care,  diligence  and 
skill,  according  to  the  circumstances  of  the  case,"  as  the  court 
instructed  the  jury  was  his  duty. 

At  the  oral  argument  the  attorney  for  defendant  assumed 
that  defendant  treated  the  patient  properly  for  a  dislocation 
and  that  had  the  diagnosis  been  correct  the  treatment  was 
proper.  But  we  think  counsel  was  in  error  in  assuming  that 
''about  the  only  issue  made  during  the  trial  was  as  to  Whether 
or  not  Dr.  Barr  should  have  examined  the  patient,  when 
making  his  diagnosis,  by  the  X-ray  process."  Counsel  also 
claimed  that  it  was  ''after  an  X-ray  had  been  applied  to  the 
injured  member  that  it  was  discovered,  or  claimed  to  have 
been  discovered,  that  there  had  been  a  fracture."  We  thinkf 
counsel  justified  in  his  assumption  that  the  treatment  given 
by  defendant  was  proper  for  a  dislocation  had  the  defend- 
ant's diagnosis  been  correct.  But  whether  or  not  defendant 
should  have  used  an  X-ray  in  making  his  diagnosis  was  not 
the  only  issue.  As  to  that  the  experts  differed  in  opinion,  and 
it  was  shown  that  sur£?cry  had  been  successfully  practiced 
before  the  X-ray  was  discovered.    Apart  trom  the  conflicting 
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expert  testimony  on  this  point  there  was  testimony  by  two 
surgeons  who  examined  plaintiff's  wrist,  one  of  whom  was 
practicing  in  the  locality,  that  the  presence  of  a  fracture 
was  revealed  readily  without  the  use  of  the  X-ray.  May  not 
the  jury  have  been  justified  in  finding  that  by  the  exercise 
of  ordinary  skill  and  care  defendant  would  have  discovered, 
at  some  time  during  his  seven  weeks*  treatment  of  plaintiff, 
what  these  surgeons  saw  at  once  upon  examining  plaintiff's 
arm  without  using  the  X-ray  ?  May  not  the  jury  have  been 
justified  in  finding  that,  had  defendant  used  the  ordinary 
skill  and  care  which  he  possessed,  enough  evidence  of  a  frac- 
ture would  have  been  revealed  to  him  to  require  of  defend- 
ant that  he  verify  or  test  his  diagnosis  by  resorting  to  the 
X-ray,  which  was  available  to  him  at  the  Rideout  hospital! 
It  may  be  conceded  that  defendant's  expert  witnesses  were 
correct  in  their  opinion  that  ordinary  skill  and  care  did  not 
require  of  defendant  that  he  should  have  used  the  X-ray  in 
making  his  diagnosis.  But  there  still  remained  the  question 
whether  the  defendant  did  in  fact  exercise  ordinary  care 
and  skill  in  making  his  diagnosis,  and  the  still  further  ques- 
tion whether,  had  he  exercised  ordinary  care  and  skill  in  his 
treatment  he  would  not  have  discovered  the  error  in  his 
diagnosis  f 

Counsel  quote  as  follows  from  the  opinion  in  Hester  v.  Cali- 
fornia Hospital  Co,,  178  Cal.  764,  [  174  Pac.  654] :  "It  is  never 
enough  to  show" — that  is,  as  against  a  physician — "that  he 
has  not  treated  his  patient  in  that  mode,  nor  used  those 
measures,  which  in  the  opinion  of  others,  even  medical  men, 
the  case  required ;  because  such  evidence  tends  to  prove  errors 
of  judgment,  for  which  the  defendant  is  not  responsible  as 
much  as  the  want  of  reasonable  care  and  skill,  for  which  he 
may  be  responsible,'*  citing  a  New  Hampshire  case.  It  may 
be  doubted  that  the  degree  of  skill  and  care  of  a  physician 
in  diagnosing  and  treating  disease  is  the  same  as  that  of  a 
surgeon  in  all  cases  of  surgery.  A  broken  or  dislocated 
member  of  the  body,  usually  discernible  to  the  eye  or  the 
touch  of  the  sui^eon,  presents  an  entirely  different  problem 
from  internal  disorders  whose  manifestations  are  obscure  and 
often  misleading.  However  this  may  be,  the  question  is 
always  open  to  inquiry  whether  or  not  the  physician  or  sur- 
geon in  a  given  case  did  in  fact  exercise  ordinary  skill  and 
care.    The  statement  above  quoted  has  reference  to  the  force 
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of  expert  or  opinion  testimony  as  to  whether  or  not  in  a  given 
case  ordinary  care  and  skill  have  been  shown.  In  the 
present  case  the  verdict  finds  support  in  facts  shown  irrespee- 
tive  of  expert  testimony. 

We  cannot  say  that  the  verdict  was  without  sufficient  mxp- 
port 

Error  is  assigned  ''in  ruling  against  the  introduction  of 
evidence."  During  the  cross-examination  of  Dr.  Kauffman 
by  defendant  an  offer  was  made  to  show  by  a  patient  of  Dr. 
Kauffman 's,  present  in  court,  that  he  had  treated  this  patient 
without  resort  to  the  X-ray.  The  purpose  was  to  discredit 
his  testimony.  The  court  sustained  plaintiff's  objection. 
To  have  permitted  this  would  have  involved  an  inquiry  into 
the  character  of  this  patient's  injury,  the  diagnosis  made 
and  the  treatment  given,  and  practically  opened  up  an  inves- 
tigation upon  a  collateral  matter  much  the  same  as  was  being 
investigated  in  the  case  itself.  The  witness  testified  that  he 
had  treated  patients  with  dislocated  and  fractured  forearms 
"without  subjecting  the  member  to  the  X-ray  process." 
He  also  testified  that  in  case  of  ''pure  dislocation"  the 
X-ray  was  not  essential.  Having  had  these  answers  it  was 
not  error  to  rule  against  exhibiting  the  witness'  patients. 

A  hypothetical  question  was  propounded  to  Dr.  Kauffman 
in  which  the  facts  in  this  case  were  stated  and  an  opinion 
asked  as  to  the  length  of  time  it  would  take  for  "the  bones 
to  knit  and  the  injury  to  heal  if  they  were  primarily  set  and 
if  primary  attention  and  treatment  were  given  to  the 
patient?"  Objection  was  made  that  the  question  omitted  to 
state  "the  condition  of  the  patient,  nothing  at  all  except  the 
mere  fact  of  the  injury."  The  point  now  made  that  his 
opinion  was  not  founded  upon  "all  the  facts  of  the  case  goes 
to  the  weight  of  his  evidence  rather  than  to  its  competency 
or  materiality."  {Reardon  v.  Richmond  Land  Co.,  21  CaL 
App.  357,  [131  Pac.  894].) 

Error  is  claimed  for  misconduct  of  plaintiff's  attorney  in 
seeking  to  get  before  the  jury  statements  made  by  defendant 
to  plaintiff  in  a  conversation  between  plaintiff  and  defend- 
ant after  plaintiff  returned  from  San  Francisco.  Defend- 
ant's attorney  moved  to  strike  out  all  the  testimony.  "The 
Court :  Strike  it  out.  The  jury  is  instructed  to  pay  no  atten- 
tion to  the  testimony  that  has  been  stricken  out,  the  answer 
of  the  witness  as  to  the  conversation  taking  place  between 
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him  and  Dr.  Barr  at  the  time  is  to  be  disregarded  by  you 
altogether,  and  treated  as  though  you  had  not  heard  it/' 
Plaintiff's  attorney  put  the  question  in  another  form  and 
defendant  moved  to  strike  out  the  answer.  **The  Court: 
Strike  it  out;  the  same  injunction  as  before,"  turning  to  the 
jury,  **that  you  pay  no  attention  to  that  answer."  It  was 
improper  for  plaintiff's  attorney,  after  a  ruling  against  him, 
to  endeavor  to  get  before  the  jury  in  another  form  the  matter 
ruled  out.  We  must  assume,  however,  that  the  jury  obeyed 
the  court's  instructions. 

Defendant  offered  the  following  instructions,  which  were 
refused : 

'* Unless  yon  find  from  the  evidence  that  when  plaintiff 
called  upon  the  defendant  for  treatment,  or  during  the  course 
of  the  treatment,  plaintiff's  forearm  was  fractured,  then 
your  verdict  must  be  for  defendant. 

''Plaintiff  in  this  action  alleges  that  defendant,  as  a  sur- 
geon, examined  his  forearm  in  a  negligent  and  careless  man- 
ner and  without  exercising  ordinary  skill,  thereby  causing 
the  injury  and  damage  claimed  by  him  in  his  complaint,  and 
I  instruct  you  that  the  burden  rests  upon  the  plaintiff  to 
prove  these  allegations  by  a  preponderance  of  the  evidence 
and  that  if  he  fails  in  this  respect,  you  should  find  your  ver- 
dict for  defendant." 

Of  the  first  of  these  instructions  it  may  be  said  that  al- 
though defendant  in  his  answer  denied  that  plaintiff's  fore- 
arm was  fractured,  the  testimony  was  uncontradicted  that 
plaintiff's  forearm  was  fractured,  and  when  on  the  witness- 
stand  defendant  made  no  claim  further  than  that  he  did  not 
discover  any  fracture.  We  think  the  jury  must  necessarily 
have  found  that  plaintiff's  forearm  was  fractured  and  hence 
the  refusal  to  give  the  instruction  was  not  error. 

As  to  the  second  instruction,  the  court  instructed  the  jury 
that  "the  burden  rests  upon  the  plaintiff  to  prove  every 
material  allegation  in  his  complaint  and  if  he  has  failed  in 
this  respect  you  should  find  your  verdict  for  defendant." 
The  error  now  assigned  is  that  the  court  in  its  instruction 
failed  to  tell  the  jury  that  plaintiff  must  prove  every  material 
allegation  "by  a  preponderance  of  the  evidence.'*  This 
omission  we  do  not  think  of  suflficient  importance  to  justify 
a  reversal.  Furthermore,  the  plaintiff  not  only  alleged 
negligence  in  examining  plaintiff's  forearm,  but  in  its  treat- 
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ment.    The  proposed  mstmction  omits  this  latter  feature  of 
the  case. 

The  judgment  is  affirmed. 

Harty  J.y  and  Burnett,  J.,  coneorred. 


[Civ.  No.  2573.    Second  Appellate  Diatrict.— October  14,  1918.] 

T.    D.    SMITH,    Respondent,   v.   P.   L.    MOORE    MOTOR 
TRUCK  COMPANY  (a  Corporation),  et  al.,  Appellants. 

Sale — Rescission — Conflict  of  Evidencb — ^Appeal. — In  this  action  by 
the  purchaser  to  rescind  a  contract  for  the  sale  of  an  automobile 
truck,  in  which  the  trial  court  found  on  a  conflict  of  evidence  that 
there  had  been  a  rescission  bj  mutual  consent,  the  appellate  court 
had  no  function  by  way  of  review. 

Id. — Evidence — Acts  Inconsistent  With  Testimony. — ^Where  in  sueh 
case  it  was  claimed  that  the  acts  of  the  pkiintiff  and  his  son  were 
inconsistent  with  their  testimony,  the  duty  of  resolring  the  facts 
and  reconciling  the  inconsistencies  rested  with  the  trial  court. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Lot 
Angeles  County.    Wm.  N.  Dehy,  Judge  Presiding. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Andrews,  Toland  &  Andrews,  A«  Y.  Andrews,  and  W.  D. 
Andrews,  for  Appellants. 

Thomas  K  Ease,  for  Respondent 

JAMES,  J. — ^Appeal  from  a  judgment  entered  in  favor  of 
plaintiff. 

The  action  was  brought  to  enforce  rescission  of  a  con- 
tract for  the  purchase  of  an  automobile  truck.  The  making 
of  the  contract  for  the  purchase  of  the  truck  and  the  terms 
thereof  were  not  disputed  by  any  evidence  offered  on  either 
side.  Plaintiff,  together  with  T.  J.  Smith,  his  son,  arranged 
for  the  purchase  of  a  heavy  truck  from  appellant  Moore 
Motor  Truck  Company  for  a  price  in  excess  of  four  thousand 
dollars.    As  part  payment  on  the  purchase  price,  the  Smiths 
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turned  in  an  old  truck  at  the  agreed  value  of  one  thousand 
four  hundred  dollars,  paid  three  hundred  dollars  in  cash  and 
gave  notes  for  the  balance  of  the  purchase  price.  The  truck 
was  being  manufactured,  and  when  ready  was  taken  out  for 
use  upon  several  consecutive  days,  after  which  it  was  re- 
turned to  the  Moore  Company  and  later  sold  by  it.  The  old 
truck  received  from  the  Smiths  was  also  sold  by  the  same 
company.  About  the  facts  just  recited  there  was  no  dispute. 
The  disputed  point  in  the  case,  as  argued  on  the  appeal,  is 
whether  there  was  a  mutual  rescission  or  whether  the  Moore 
Company,  to  the  obligations  of  which  the  Pacific  Metal  Pro- 
ducts Company  afterward  succeeded,  in  taking  back  the 
truck  and  reselling  the  same  did  so  as  the  agent  only  of  the 
Smiths.  This  proposition  rests  wholly  upon  the  determina- 
tion of  facts  other  than  those  hereinbefore  related,  and  about 
which  there  was  a  very  clear  and  unequivocal  conflict  in  the 
evidence.  As  to  such  a  case  and  a  proposition  so  afTccted, 
it  is  hardly  necessary  to  declare  that  the  appellate  courts  have 
no  function  by  way  of  review.  The  testimony  offered  by  the 
Smiths  was  that  the  truck  when  sent  out  of  the  shop  to  them 
was  sent  out  in  charge  of  an  operator  employed  by  the  manu- 
facturer, the  Moore  Company,  and  that  during  the  few  days 
that  it  was  used  on  work  it  was  handled  by  the  employee  of 
the  Moore  Company;  that  defects  of  several  kinds  developed 
and  that  the  machine  did  not  work  satisfactory;  that  upon 
representation  of  the  conditions  to  the  manager  of  the  com- 
pany mentioned,  he  told  them  that  he  would  take  the  truck 
back  and  return  to  them  their  property;  that  he  stated  that 
the  truck  as  contracted  for  by  them  had  not  been  injured 
by  use,  that  it  was  new  and  that  he  could  dispose  of  it,  and 
that  there  could  be  no  depreciation  charge ;  that  later,  when 
they  requested  that  there  be  restored  to  them  the  property 
and  money  which  they  had  paid  and  their  promissory  notes, 
tlie  demand  was  met  by  a  refusal ;  whereupon  this  action  was 
brought.  It  was  shown  in  evidence  that  after  the  alleged 
return  of  the  truck  to  the  manufacturer,  one  of  the  Smiths 
inserted  an  advertisement  in  a  newspaper,  offering  the  truck 
for  sale  over  his  own  name,  setting  forth  as  a  reason  that 
illness  compelled  the  sale.  The  insertion  of  this  advertise- 
ment was  admitted  by  the  Smiths,  but  the  explanation  was 
offered  that  ^Tr.  Moore  requested  that  that  be  done  to  assist 
in  the  resale  of  the  truck.    We  can  find  no  ground  to  justify 
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our  interference  with  the  judgment.  The  appellants'  argu- 
ment is  that  the  acts  of  the  Smiths  were  shown  to  be  wholly 
inconsistent  with  their  testimony;  that  their  oral  testimony, 
should  not,  therefore,  be  believed,  but  should  be  counted  of  no 
effect.  The  trial  judge  had  the  duty  of  resolving  the  facts  and 
reconciling  the  inconsistencies.  His  determination  was  that 
there  had  been  a  mutual  rescission,  expressing  that  conclusion 
in  the  following  language:  **That  thereafter  and  on  or  about 
the  twentieth  day  of  September,  1913,  said  defendants  aban- 
doned, canceled  and  annulled  said  written  contracts  as  set 
forth  in  the  answers  of  defendants  and  retained  and  kept  their 
said  Moore  motor  truck ;  that  on  or  about  the  twentieth  day  of 
September,  1913,  said  written  contracts  above  referred  to  were 
abandoned  by  mutual  consent  by  all  parties  thereto  and  said 
contracts  came  to  an  end  and  terminated  by  the  mutual  fail- 
ure to  perform  of  all  parties  to  said  contracts.*'  The  finding 
of  the  ultimate  fact  that  there  was  a  rescission  by  mutual  con- 
sent, is  suflScient  to  support  the  judgment,  regardless  of  any 
question  as  to  whether  the  defects  alleged  to  have  developed 
in  the  machine  were  substantial  or  trivial.  The  manufac- 
turer did  take  back  the  truck  and  resell  it;  hence  the  plaintiff 
relinquished  all  that  he  had  received  or  was  to  receive  under 
his  contract  and  was  entitled  to  enforce  the  agreement  of 
rescission  as  against  the  other  contracting  party.  The  ob- 
servations here  made  take  into  view,  of  course,  only  the 
evidence  offered  by  the  plaintiff,  for  upon  the  issues  of  fact 
we  have  only  to  determine  as  to  whether  there  was  sufficient 
proof  made  to  entitle  the  court  to  find  the  facts  as  it  did  as 
to  there  having  been  an  agreement  for  rescission. 

We  find  no  points  urged  as  to  errors  committed  by  the  trial 
court  which  seem  to  be  deserving  of  particular  consideration 
or  discussion. 

The  judgment  appealed  from  is  affirmed. 

Conrey,  P.  J.,  and  Shaw,  J.,  concurred* 
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[dv.  No.  1827.    Third  AppeDate  Dfrtrict.— October  14,  1918.]         | 

GLADYS  WHITE,  Respondent,  v.  MABEL  C-  DEERING, 
as  Executrix,  etc..  Appellant. 

EsTATSfl  or  DxosASED  Persons — ^Action  on  Claim  pob  Servioks — 
Lbgagt  to  Gl/liicant — ^EliEonoN. — In  tliis  aetion  against  an  ezeen- 
triz  to  recover  the  amount  of  a  elaim  for  lervieea  rendered  hy  the 
elaimant  to  a  decedent  as  nurse,  housekeeper,  and  secretary,  it  is 
held  that  the  elaimant  was  not  required  to  make  election  between 
her  claim  and  certain  property  bequeathed  to  her  hj  eodicils  to  the 
will  of  the  testatrix,  the  bequestb  being  nnconditional  and  unquali- 
fied. 

Id. — ^Bequest  m  Lieu  o»  Rioht  ob  Interest— Intention. — To  justify 
the  conclusion  that  a  bequest  is  intended  by  a  testatrix  to  be  in  lieu 
of  some  other  legal  right  or  interest  of  the  beneficiary  in  the  estate 
of  the  deceased,  the  expression  of  th&t  intention  must  not  only  be 
in  language  clear  and  unmistakable,  but  such  intention  must  be  en- 
tirely gathered  from  the  testamentary  instrument  itself  whereby 
the  bequest  is  made. 

lD.r~BBQUEST  TO  SsKYANT— PRESUMPTION. — ^In  the  interpretation  of  be- 
quests to  servants,  the  true  rule  is  that  the  presumption  is  that  they 
are  not  made  in  lieu  or  satisfaction  of  compensation  due  to  the  ser- 
vant from  the  testator,  unless  there  is  language  in  the  testament 
itself  from  which  no  other  conclusion  Is  permissible. 

lo. — Evidence— Letter  from  Testatrix — Inadmissibility  of.— In  this 
action,  a  letter  written  by  the  testatrix  to  her  executrix,  though 
entirely  in  the  hand  of  the  testatrix,  was  properly  excluded,  when 
offered  for  the  purpose  of  showing  the  intention  of  the  tes- 
tatrix, since  not  being  testamentary  in  character,  it  was  wholly  in- 
admissible for  the  purpose  either  of  explaining  or  qualifying  the 
effect  of  the  bequests  made  in  the  will,  and  would  be  for  such  pur- 
pose hearsay  and  self-serving,  and,  having  been  written  nine  months 
after  the  execution  of  the  codicils  containing  the  bequests,  it  would 
not  be  admissible  under  the  rule  of  res  gestae. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Sac- 
ramento County.    Peter  J.  Shields,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

White,  Miller,  Needham  &  Harber,  and  Myrick  &  Deering, 
for  Appellant. 

C.  E.  MclTaughlin   and  C.  P.  McLaughlin,  for  Respondent 

18  Cal.  App.— 28 
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HART,  J. — Sophia  P.  Comstock,  a  resident  of  the  county 
of  Sacramento,  died  on  the  thirty-first  day  of  July,  1915, 
leaving  a  last  will  and  testament,  of  which,  after  due  pro- 
ceedings, defendant,  Mabel  Deering,  was  appointed  and 
qualified  as  executrix.  In  due  time  plaintiff  presented  to 
said  executrix  her  claim  against  said  estate  for  ^'services  as 
nurse,  housekeeper  and  secretary,  requiring  constant  service 
during  the  day  and  night,  from  December  12,  1913,  to  and 
including  July  31,  1915,  $1,963,''  which  said  claim  was  by 
the  defendant  rejected,  and  this  action  was  brought  to  re- 
cover thereon.  The  case  was  tried  before  a  jury  and  a  verdict 
was  rendered  for  the  amount  sued  for.  From  the  judgment 
in  favor  of  plaintiff,  which  followed  the  verdict,  defendant 
prosecutes  this  appeal. 

A  codicil  to  the  will  of  Miss  Gomstock,  dated  April  17, 
1914,  contained  the  following  provision:  ^'I  also  give  to  Miss 
Oladys  White  my  piano,  my  books  and  my  Haviland  china.'' 
In  another  codicil,  dated  April  24,  1914,  was  the  following 
provision:  **I  give  to  Miss  Gladys  White  in  addition  to  the 
personal  articles  given  to  her  by  a  previous  codicil  my  fifty 
shares  of  Arcade  Park  stock  or  the  sum  of  one  thousand  five 
hundred  dollars  as  she  may  elect.  If  the  shares  are  sold  in 
my  lifetime  I  reserve  the  right  to  re-determine  the  amount 
to  be  given  to  Miss  White." 

At  the  commencement  of  the  trial,  but  before  the  jury  was 
selected,  counsel  for  defendant  stated  that  they  expected  to 
show,  both  by  written  and  oral  declarations  made  by  Miss 
Comstock,  that  she  intended  the  legacies  in  her  will  in  favor 
of  the  plaintiff  to  be  in  full  compensation  and  in  full  pay- 
ment for  her  services,  and  requested  the  court  to  require  the 
plaintiff  to  elect  whether  she  would  proceed  with  the  trial  or 
would  accept  the  legacies  in  full  payment  for  her  services. 
The  court  refused  to  require  the  plaintiff  to  elect  and  a  juiy 
was  selected.  Before  the  introduction  of  any  evidence  de- 
fendant renewed  the  motion  to  require  plaintiff  to  elect* 
which  the  court  again  refused  to  do.  The  action  of  the  court 
in  this  respect  is  assigned  as  error. 

The  codicils  to  the  will  of  the  testatrix,  whereby  she  gave 
to  the  plaintiff  certain  specified  personal  property  and  cer- 
tain designated  shares  of  stock,  are  in  unambiguous  language. 
They  involve  a  plain  and  unmistakable   expression  of   tiio 
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intention  of  the  testatrix  to  give  and  bequeath  to  Qladys 
"White  the  "piano,  my  books  and  my  Haviland  china,"  and 
in  addition  thereto  "fifty  shares  of  Arcade  Park  stock"  or 
the  sum  of  one  thousand  five  hundred  dollars  in  lieu  of  said 
stock,  as  the  legatee  may  elect.  The  terms  of  the  codicils  are 
unconditional  and  unqualified.  In  other  words,  the  be- 
quests therein  and  thereby  made  to  the  plaintiff  are  in  terms 
absolute  and  unqualified.  There  is  absolutely  no  language 
therein  from  which  it  may  even  remotely  be  inferred  that 
the  testatrix  intended  that  the  bequests  so  made  were  to 
stand  in  lieu  of  any  compensation  which  might  become  due 
to  the  plaintiff  for  any  personal  services  which  the  latter 
might  have  rendered  for  the  deceased  during  her  (testa- 
trix*) lifetime.  To  justify  the  conclusion  that  a  testa- 
mentary bequest  of  money  or  other  personal  property  is 
intended  by  the  testator  to  be  in  lieu  of  a  debt  or  some  other 
obligation  due  from  the  testator  to  the  legatee,  or  in  lieu 
of  some  other  legal  right  or  interest  of  the  beneficiary  in  the 
estate  of  the  deceased,  the  expression  of  that  intention  must 
not  only  be  in  language  so  clear  and  unmistakable  that  there 
can  be  no  reasonable  ground  for  doubting  that  such  was  the 
intention,  but  such  intention  must  be  entirely  gathered  from 
the  testamentary  instrument  itself  whereby  the  bequest  is 
made.  The  authorities  expounding  and  applying  the  rule  as 
it  is  thus  stated  are  numerous,  but  we  shall  content  ourselves 
by  the  mere  citation  of  a  few  of  our  own  cases,  as  follows: 
Estate  of  Oray,  159  Cal.  159,  [112  Pac.  890] ;  Estate  of 
Cowell,  164  Cal.  636,  642,  [130  Pac.  209] ;  Estate  of  Prager, 
166  Cal.  450,  [137  Pac.  37] ;  Estate  of  Whitney,  171  Cal. 
751,  760,  [154  Pac.  855] ;  Estate  of  Wickersham,  138  Cal.  355, 
863,  [70  Pac.  1076,  71  Pac.  437]. 

It  follows  from  the  foregoing  views  that  the  case  presented 
here  is  not  one  in  which  a  legatee  or  beneficiary  under  the 
terms  of  a  last  will  is  required  to  make  an  election  as  to  which 
of  two  alternative  provisions  of  such  an  instrument  bequeath- 
ing or  devising  certain  portions  of  the  estate  of  the  testator 
to  him  he  intends  to  rely  on. 

The  only  other  point  urged  by  the  appellant  here  arises 
over  the  refusal  of  the  trial  court  to  allow  the  defendant  to 
introduce  in  evidence,  against  the  objection  of  the  plaintiff, 
A  letter  written  by  the  deceased  to  the  defendant,  executrix, 
and  dated  January  24^  1915,  some  nine  months  subsequently 
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to  the  making  of  the  codicils  above  referred  to.  The  theory 
upon  which  said  letter  was  offered  in  evidence  was  that, 
being  entirely  in  the  handwriting  of  the  deceased,  it  prac- 
tically amounted  to  a  will  or  a  codicil  to  her  will,  and  that 
it  would  show  that  the  intention  of  the  testatrix,  as  to  the 
bequests  made  to  the  plaintiff  in  the  two  codicils  above  men- 
tioned, was  that  said  bequests  should  stand  in  lieu  of  com- 
pensation for  any  services  performed  for  the  testatrix  by  the 
plaintiff.    The  letter  reads : 

*' Dearest  Mabel:  The  other  day  Mr.  Carly  said  in  the 
presence  of  Gladys  that  I  should  will  her  my  home  place; 
that  I  owed  her  this.  This  I  do  not  vnsh.  Dear  Gladys  has 
been  lovely  to  me,  but  after  all  she  is  an  inexperienced  girl, 
and  I  have  suffered  for  care.  Dear  Gladys  does  all  that  she 
knows  how  to  do,  but  she  often  neglects  me.  She  does  what 
she  wishes,  not  what  I  wish ;  and  of  course  I  can  say  nothing. 
When  she  came  to  me,  I  told  her  I  had  no  money  with  which 
to  pay  her  for  her  services,  but  that  I  would  give  her  my 
piano,  my  books  and  my  dishes.  She  said  she  wanted  noth- 
ing, not  even  what  I  offered  her  and  that  her  only  desire 
was  to  take  care  of  me  and  restore  me  to  health.  I  have 
provided  for  her  in  my  will.  The  most  of  my  money,  as  you 
know,  it  is  my  greatest  desire,  shall  go  to  leave  a  monument 
great  and  beautifvl  in  honor  of  my  mother  and  to  last  for 
hundreds  of  years. 

"Sophia  P.  Comstock. 

"Please  never  mention  this  in  your  letters.  Gladys  usually 
reads  everything  I  write  to  you  and  always  reads  your  letters. 

"S.  P.  C. 

"If  Gladys  knew  I  sent  you  this  she  would  punish  me 
severely.  This  is  proof  enough  of  my  desire.  Save  this 
letter." 

We  think  the  ruling  excluding  the  letter  as  evidence  of  the 
intention  of  the  testatrix  with  respect  to  the  scope  of  the 
bequests  made  to  the  plaintiff  in  her  will  should  be  sustained. 

Obviously,  the  only  theory  upon  which  the  letter  could  be 
held  to  be  admissible  for  the  purpose  for  which  it  was  offered 
is  that  the  letter  was  in  legal  effect  a  testamentary  instru- 
ment or  intended  by  the  testatrix  as  a  part  of  her  will.  To 
give  an  instrument  the  effect  of  a  last  will,  holographic  in 
fornii  such  as  is  the  letter  referred  to,  if  anything  in    the 
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nature  of  a  testament,  where  there  exists  a  previously  made 
and  unrevoked  will  of  the  testator,  such  instrument  should 
be  so  phrased  that  there  can  be  no  doubt  from  its  language 
that  the  intention  of  the  testator  was  thus  to  make  further 
testamentary  provisions  regarding  the  disposal  of  his  estate — 
either  that  it  was  to  explain,  qualify,  or  modify  certain  provi- 
kdons  of  his  previously  made  will,  or  to  make  a  different 
disposition  of  a  part  of  his  estate  from  that  made  of  it  in  the 
original  testament. 

T<he  letter  in  question  is  not  free  from  uncertainty  or  am- 
biguity as  to  its  meaning  and  purpose.  It  is,  for  instance, 
reasonably  susceptible  of  the  interpretation  that  what  was 
uppermost  in  the  mind  of  the  testatrix,  when  writing  the 
letter,  was  the  proposition  suggested  by  the  Mr.  Garly  men- 
tioned in  the  writing,  in  the  presence  of  the  plaintiff,  that 
she  (testatrix)  ** should  will  her  [referring  to  plaintiff]  my 
house,"  which  the  testatrix  expressed  in  the  letter  a  disin- 
clination to  do—not  in  positive  terms,  but  in  a  manner  in- 
dicating that  she  was  in  more  or  less  doubt  as  to  whether  she 
should  do  so  or  not,  her  language  being,  ^'This  I  do  not  wish." 
In  this  view  of  the  meaning  and  purpose  of  the  letter,  it  is, 
therefore,  reasonably  probable  that  by  the  concluding  words 
of  the  letter,  viz«:  ''This  is  proof  enough  of  my  desire,"  the 
testatrix  had  reference  to  her  "desire"  that  the  plaintiff 
should  not  receive  or  be  given  the  house  of  the  testatrix. 
Under  this  construction  of  the  letter,  the  sole  purpose  of  the 
testatrix  in  writing  it  and  the  thought  which  thus  she  intended 
to  express  were  to  enter  a  protest  with  her  friend  against 
giving  to  the  plaintiff  her  house  when  she  had  already  made 
provision  for  her  in  her  testament,  then  existing.  But  it  may 
be  conceded  that  the  letter  is  capable  of  a  different  construc- 
tion, and  herein  lies  the  insuperable  difficulty  which  con- 
fronts the  appellant  in  attempting  to  support  the  theory  upon 
which  she  insists  that  the  letter  constitutes  compet^it  evi- 
dence of  the  intention  of  the  testatrix  with  respect  to  the 
effect  it  is  supposed  to  have  on  her  bequests  to  the  plaintiff; 
for  thus  it  becomes  dear  that  the  writing  is  so  obscure  and 
uncertain  as  to  its  true  meaning  and  purpose  that  it  would 
require  an  overstraining  of  the  imagination  or  much  linguistic 
juggling  to  make  out  of  the  letter  a  testamentary  instru- 
ment or  justly  to  say  that  the  writer  intended  thereby  to 
subject  to  the  right  of  the  plaintiff  to  receive  the  bequests 
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provided  for  her  in  the  will  to  the  condition  that  she  would 
waive  all  daim  to  any  and  all  compensation  to  which  she 
might  be  entitled  for  personal  services  rendered  to  the 
deceased  in  the  latter 's  lifetime. 

Again,  in  determining  whether  the  letter  was  intended  as 
a  testamentary  instrument,  no  little  significance  should  be 
attached  to  the  fact  that  the  deceased  had  previously  not 
only  made  a  will  in  due  form  and  according  to  legal  require- 
ments, but  had  thereafter  added  thereto  two  codicils,  the 
sole  purpose  and  the  effect  of  which  were  to  give  to  the  plain- 
tiff certain  of  her  personal  property.  Thus,  it  would  seem 
clear,  the  testatrix  well  knew  that,  effectively  to  make  a  dis- 
posal of  her  estate  to  take  effect  after  her  death,  it  was  neces- 
sary for  her  to  do  so  by  a  wiU  in  accordance  with  the 
formalities  prescribed  by  law,  and  it  would  seem  equally 
clear  that  had  she  intended  qualifying  or  in  any  way  chan- 
ging the  effect  of  her  bequests  to  plaintiff,  made  under  the 
most  solemn  circumstances  known  to  the  law,  she  would  have 
done  so  either  by  adding  a  new  provision  to  the  will  effecting 
such  result,  or  have  made  an  entirely  new  testament  to  take 
the  place  of  that  already  executed  by  her  and  in  existence 
when  the  letter  was  written. 

It  will  not  be  denied  that  the  letter,  not  being  testamentary 
in  character,  is  wholly  inadmissible  for  the  purpose  either  of 
explaining  or  qualifying  the  effect  of  the  bequests  made  in 
the  will  to  plaintiff.  It  would  be  for  such  purpose  hearsay 
and  self-serving.  Nor,  the  letter  having  been  written  nine 
months  after  the  execution  of  the  codicils  whereby  the  plain- 
tiff was  bequeathed  a  portion  of  the  estate  of  the  deceased, 
would  it  be  admissible  under  the  rule  of  res  gestae.  The 
cases  in  California  are  uniform  upon  this  proposition,  but 
in  support  thereof  we  need  only  to  refer  to  In  re  GUmore, 
81  Cal.  240,  243,  [22  Pac.  655] ;  Estate  of  Tampkiyis,  132  Cal. 
173,  175,  176,  [64  Pac.  268],  and  Estate  of  WUlson,  171  Cal. 
449,  476,  [153  Pac.  927].  (See,  also.  Underbill  on  Wills, 
sec.  912 ;  Roper  on  Legacies,  1461 ;  Harrison  v.  Haskins,  2  Pat, 
&  H.  388;  Aird's  Estate,  L.  R.  12  Ch.  Div.  291;  Civ.  Code, 
sees.  1318,  1340.) 

The  further  contention  is  made,  however,  that  *' there  is 
a  general  presumption  that  a  legacy  to  a  servant  or  creditor 
is  to  be  considered  as  a  satisfaction  of  a  debt  for  wages  unlest 
there  are  circumstances  that  take  the  case  out  of  the  rule.'' 
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The  quoted  language  is  from  section  690,  volume  2,  of 
Labatt's  Master  and  Servant,  and  the  rule  as  thus  stated,  as 
the  learned  author  of  that  treatise  explains,  is  found  in  a  few 
English  decisions,  although  Lord  Eldon,  in  La  Sage  v. 
Cattssmaker  (1794),  1  Esp.  188,  ruled  that  **a  legacy  was 
never  deemed  a  satisfaction  for  a  legal  demand  when  that 
demand  was  unliquidated  at  the  time  of  the  legacy  given, 
nor  where  it  was  given  before  the  time  when  the  demand 
accrued,  or  the  debt  was  contracted,  unless  it  was  expressly 
said  in  the  will  that  it  should  be  a  satisfaction."  There  are 
to  be  found  some  American  cases,  which,  like  the  English 
cases  referred  to  by  Labatt,  hold  that  the  presumption  is  that 
a  legacy  to  a  servant  is  to  be  regarded  as  in  satisfaction  of 
wages  due  from  the  testator  to  the  servant.  There  are,  on  the 
other  hand,  many  of  our  cases  which  have  adopted  and  ap- 
plied t?e  rule  as  laid  down  by  Lord  Eldon,  supra,  and  our 
opinion  is  that  that  is  the  sounder  and  more  logical  rule. 

It  is  neither  strange  nor  wholly  anomalous  that  a  person, 
in  making  a  testamentary  disposal  of  his  estate,  should  give  a 
portion  thereof  to  friends  or  persons,  not  related  to  him  by 
blood  or  otherwise,  who  had  been  in  the  lifetime  of  the  tes- 
tator in  such  dose  association  and  on  such  terms  of  inti- 
macy with  him  as  to  have  won  his  lasting  love,  friendship, 
and  confidence.  Even  a  menial  servant's  relations  to  his 
master  usually  involve  the  administration  of  matters  which 
directly  affect  the  latter 's  personal  comfort  and  material 
happiness,  and  it  is,  therefore,  never  a  matter  of  surprise 
when  it  develops  that  in  his  last  will  a  master  has  bestowed 
upon  his  servant,  though  his  services  have  been  of  a  menial 
nature,  some  benefaction  or  given  him  a  legacy  solely  out  of 
consideration  for  his  faithfulness  as  a  servant  Hence,  the 
books  are  full  of  cases  where  servants  have  been  left  legacies 
by  their  masters  of  far  greater  value  than  any  services  they 
had  rendered,  or  which  they  were  capable  of  rendering  in  the 
capacities  in  which  they  were  employed,  are  reasonably  worth,, 
and  from  those  cases  it  may  safely  be  laid  down  as  the  com- 
mon rule,  even  in  those  instances  where  the  fact  is  not 
directly  expressed  in  the  testament  itself,  that  the  master 
thus  remembers  his  servant,  not  because  in  his  opinion  the 
servant  has  not  been  or  will  not  have  been  sufficiently  com- 
pensated for  his  services,  or  not  because  the  master  thus  in- 
tends to  pay  for  the  services  rendered  him  by  the  servant. 
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but  because  of  some  sentiment  of  affection  or  personal  attach- 
ment which  the  master  has  formed  and  fostered  in  his  life- 
time and  to  the  end  for  the  servant  Therefore,  it  seems 
to  us  that  the  true  rule  is  and  ought  to  be,  in  the  interpreta- 
tion of  such  bequests,  that  the  presumption  is  that  they  are 
not  made  in  lieu  or  satisfaction  of  compensation  due  to  the 
servant  from  the  testator,  unless  there  is  language  in  the 
testament  itself  from  which  no  other  conclusion  is  permissible. 
As  above  stated,  this  conclusion  is  in  accord  with  that  an- 
nounced in  a  number  of  the  cases  in  this  country  and  by 
courts  of  eminent  standing.  It  is  sufficient  to  give  one  of 
these  cases  special  notice  herein. 

In  Sheldon  v.  Shddon,  133  N.  Y.  1,  [30  N.  E.  730],  the  tes- 
tator, in  his  lifetime,  had  received  from  his  wife  a  sum  of 
money  which  she  had  obtained  from  the  sale  of  certain  real 
estate,  of  which  she  was  the  owner  in  her  own  right,  upon  the 
understanding  and  agreement  with  his  wife  that  he  should 
control  and  invest  the  money  for  her  benefit,  and  that  he 
should,  when  requested,  account  to  her  for  the  same  and 
whatever  increase  might  accrue  from  the  investment.  No 
such  accounting  was  had  during  the  lifetime  of  the  husband, 
and  she  presented  in  due  form  her  daim  for  the  amount 
against  the  estate  of  her  husband  who  died  testate.  The 
claim  was  rejected  by  the  executors  of  the  will.  By  his  tes- 
tament, the  testator  gave  his  wife  a  legacy  of  seven  thousand 
dollars,  which  was  paid  to  her  by  the  executors  of  the  wilL 
On  the  trial  of  an  action  by  the  wife  to  recover  the  money 
due  from  her  husband  by  reason  of  the  transaction  above 
mentioned,  one  of  the  defenses  interposed  was  that  the 
legacy  was  intended  to  extinguish  and  did  extinguish  said 
indebtedness,  notwithstanding  that  the  husband's  will  con- 
tained no  language  to  that  effect  or  indicating  such  to  have 
been  the  intention  of  the  testator.  The  trial  court  disallowed 
that  defense,  and  the  court  of  appeals  sustained  the  ruling, 
saying:  "The  legacy  given  to  the  plaintiff  by  the  will  of  the 
husband  did  not  operate  as  payment.  The  wiU  contains  no 
words  from  which  any  intent  can  be  inferred  or  found  to 
extinguish  any  pre-existing  debt  by  means  of  the  bequest. 
It  was  an  absolute  gift  apart  from  any  debt  due  by  the  tes- 
tator to  his  wife,  and  no  debt  is  even  mentioned  or  referred 
to  in  the  will.  A  legacy  to  a  creditor  is  not  to  be  deemed 
in  satisfaction  of  hi3  debt,  unless  so  intended  by  the  testator/' 
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Other  cases,  to  the  same  effect  are:  Clarke  t.  Bogardus,  12  ^ 
Wend.  (N.  Y.)  68;  Boughton  v.  Flint,  74  N.  T.  482;  PhUlips 
V.  McCovribs,  53  N.  T.  494;  E<iton  v.  Bevion,  2  HiU  (N.  Y.), 
576;  Williams  v.  Crary,  4  Wend.  (N.  Y.)  449. 

In  the  footnotes  of  Labatt's  treatise  the  California  case  of 
Smith  V.  Furnish,  70  Cal.  424,  [12  Pac.  392],  is  refcicd  to 
as  supporting  the  rule  laid  down  in  those  English  cases  in 
which  it  is  held  that  the  presumption  is  that  a  legacy  to  a 
servant  or  a  creditor  is  for  the  purpose  of  wiping  out  a  debt 
due  from  the  testator  to  the  legatee,  but  we  do  not  consider  it 
80.  There  the  action  was  against  the  estate  or  the  executors 
of  the  last  will  of  the  deceased  on  a  claim,  rejected  by  the 
executors,  for  services  performed  by  the  plaintiff  for  the  de- 
ceased during  the  latter 's  last  illness.  In  his  will  the 
deceased  made  a  bequest  to  the  plaintiff  in  the  sum  of  three 
thousand  dollars,  which  expressly  provided  that  the  bequest 
should  be  "in  consideration  and  in  payment  for  her  kind 
care  and  attention  during  my  last  illness."  The  court,  in 
effect,  held  that  the  will  itself  thus  made  it  dear  that  the 
legacy  was  to  operate  as  compensation  for  any  services  ren- 
dered the  deceased  by  the  plaintiff,  and,  of  courae,  the  lan- 
guage of  the  bequest  admits  of  no  other  conclusion. 

We  conclude  that  the  judgment  appealed  from  should  be 
affirmed,  and  it  is  so  ordered. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred. 


[CrinL  No.  820.    Fint  Appellate  Distriet.— October  16,  1918.] 

In  the  Matter  of  the  Application  of  EDWIN  BOUCHARD 
for  a  Writ  of  Habeas  Corpus. 

CuMiNAL  Law  —  Vom  Sentence  —  Indeterminate  Sentence  Law. — 
The  indeterminate  sentence  law  is  ex  post  facto  as  to  crimes  com- 
mitted before  it  took  effect,  and  a  sentence  under  it  for  such  a 
crime  was  absolutely  void. 

Id. — ^Resentence. — Wbere  the  defendant  after  having^  served  a  portion 
of  sneh  void  sentence  was  brought  back  and  resentenced  for  the 
term  of  one  jear,  he  not  being  an  actor  in  bringing  about  tht 
second  sentence,  that  also  was  a  Toid  aet. 
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Id* — ^Habeas  Cobpus — Justice  or  the  Cask. — ^Where  sabflequentlj  Ia 
hdbetu  corpus  proceedings  initiated  hy  tlie  prisoner  it  appeared  tliat 
he  bad  served  over  twelve  months,  the  "justice  of  the  case,"  under 
section  1484  of  the  Penal  Code,  did  not  require  that  he  should  be 

'        remanded  for  a  valid  sentence,  and  he  should  be  discharged  from 

I         custody. 

APPLICATION  for  Writ  of  Habeas  Corpus  directed  to 
the  Warden  of  San  Quentin  State  Prison. 

The  facts  are  stated  in  the  opinion  of  the  court 

Edwin  Bouchard,  in  pro.  per.,  for  Petitioner. 

U.  S.  Webb,  Attorney-General,  and  John  H.  Biordan^ 
Deputy  Attorney-General,  for  Respondent. 

STURTEVANT,  J.,  pro  *em.— The  petitioner  filed  a  peti- 
tion  for  a  writ  of  habeas  corpus,  seeking  thereby  to  be  dis- 
charged from  the  custody  of  the  warden  of  San  Quentin  state 
prison.  Prom  the  petition  and  the  return  thereto  it  appears 
that  heretofore  an  information  was  filed  in  the  superior 
court  of  San  Diego  County  charging  the  petitioner  with  the 
crime  of  robbery,  alleged  to  have  been  committed  on  the 
fourteenth  day  of  March,  1917.  The  petitioner  pleaded 
guilty  to  the  crime  of  grand  larceny;  October  4,  1917,  he 
was  sentenced  to  **  imprisonment  in  a  state  prison  of  the 
state  of  California  for  the  term  prescribed  by  law";  he  was 
received  at  the  prison  October  6,  1917.  Later,  on  the  motion 
of  the  district  attorney  of  San  Diego,  the  petitioner  was 
taken  back  to  San  Diego,  and  on  May  13,  1918,  he  was  sen- 
tenced to  "imprisonment  in  the  state  prison  of  the  state  of 
California  at  San  Quentin  for  the  term  of  one  (1)  year"; 
and  it  is  admitted  that  he  has  earned  his  credits  under  sec- 
tion 1588  of  the  Penal  Code. 

Under  these  facts  and  the  law  applicable  thereto,  is  the 
petitioner  entitled  to  be  discharged! 

The  crime  alleged  against  the  petitioner  was  committed 
before  July  27,  1917,  the  date  upon  which  the  indeterminate 
sentence  law  took  effect,  and  as  to  him  it  is  an  ex  post  facto 
law  and  not  applicable.  He  should  have  been  sentenced  in 
the  first  instance  under  the  laws  in  effect  when  the  crime  was 
committed.     (Eic  parte  Lee,  177  Cal.  689,  [171  Pac.  958J.) 
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It  is  a  common  statement  that  a  judgment  is  not  void  if  the 
court  pronouncing  it  has  jurisdiction  of  the  defendant  and  of 
the  offense  charged.  {Ex  parte  Gibson,  31  Cal.  619,  627, 
[91  Am.  Dec.  546] ;  Ex  parte  Bigelow,  113  U.  S.  328,  330, 
831,  [28  L.  Ed.  1005,  5  Sup.  Ct.  Rep.  542].)  That  rule  has 
at  least  one  well-defined  qualification,  which  is  that  the  judg- 
ment must  be  one  which  the  trial  court  has  power  to  pro- 
nounce. {In  re  Bonner,  151  U.  S.  242,  258,  [38  L.  Ed.  149, 
14  Sup.  Ct.  Rep.  323] ;  1  Bailey  on  Habeas  Corpus,  sec.  51.) 
That  qualification  of  the  rule  was  not  called  to  the  attention 
of  this  court  when  it  was  considering  the  case  of  Ex  parte 
SUva,  ante,  p.  98,  [175  Pae.  481].  When  the  trial  court,  in 
passing  the  first  sentence,  applied  the  indeterminate  sen- 
tence law  to  a  crime  committed  before  that  law  took  effect, 
it  attempted  to  exercise  a  power  which  had  not  been  con- 
ferred on  it,  and  such  sentence  was  absolutely  void.  {In  re 
Bonner,  supra;  E<c  parte  Lee,  supra.)  As  the  act  was  abso- 
lutely void  the  case  then  stood  as  though  sentence  had  never 
been  pronounced,  and,  therefore,  a  sentence  could  later  be 
pronounced.  Such  was  the  rule  before  sections  1191  and 
1202  of  the  Penal  Code  were  amended  in  1909  by  Statutes  of 
1909,  page  898  {In  re  Srmth,  152  Cal.  566,  568,  [93  Pac. 
191] ) ;  and,  as  applicable  to  the  facts  now  before  us,  the 
amendment  to  those  sections  did  not  change  the  rule.  {Ex 
parte  Lee,  177  Cal.  689,  [171  Pac.  958].)  As  its  judgment 
of  October  4,  1917,  was  absolutely  void  the  trial  court,  or 
any  other  court,  could  attack  such  judgment,  either  directly 
or  collaterally.  {People  v.  Dodge,  104  Cal.  487,  [38  Pac 
203].)  The  trial  court,  therefore,  had  power  on  May  13, 
1918,  to  vacate  its  former  judgment,  but  the  question  then 
arises  as  to  its  power  to  enter  a  second  judgment.  If  the 
defendant  in  a  criminal  case  by  appeal  or  habeas  corpus 
causes  a  second  sentence  to  be  imposed  upon  himself  ordi- 
narily he  will  not  be  heard  to  claim  twice  in  jeopardy. 
{Commonwealth  v.  Murphy,  174  Mass.  369,  [75  Am.  St.  Rep. 
353,  48  L.  R.  A.  393,  54  N.  E.  860] ;  note  to  In  re  Taylor,  as 
reported  in  45  L.  R.  A.  136 ;  Marshall  v.  Texas,  and  note,  as 
reported  in  L.  R.  A.  1915A,  526.)  When  the  defendant  was 
not  the  actor  in  bringing  about  the  second  sentence  the  au- 
thorities hold  that  he  should  be  discharged  because  a  second 
sentence  would  place  the  defendant  twice  in  jeopardy.  In 
those  cases  it  was  said  that  the   question   did  not  turn  on 
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whether  the  second  judgment  was  entered  during  the  term 
or  after  the  term,  or  whether  the  first  judgment  was  valid  or 
void ;  but  it  depended  upon  whether  the  prisoner  had  served 
a  part  of  the  term.  (Ex  parte  Lange,  85  U.  S.  (18  Wall.) 
163,  175,  [21  L.  Ed.  872] ;  Fed&y's  Case,  66  Mass.  (12  Cush.) 
598;  People  v.  Whitson,  74  111.  20;  Re  Jones,  35  Neb.  499,  [53 
N.  W.  468] ;  Rutland  v.  State,  14  Ga.  App.  752,  [82  S.  E. 
293] ;  Srmth  v.  Court,  132  Iowa,  603,  [11  Ann.  Cas.  296,  109 
N.  W.  1085] ;  State  v.  Meyer,  86  Kan.  793,  [Ann.  Cas.  1913C, 
278,  40  L.  R.  A.  (N.  S.)  90,  and  note,  122  Pac.  101] ;  Rupert 
V.  State,  9  Okl.  Cr.  226,  [45  L.  R.  A.  (N.  S.)  60,  131  Pac. 
713] ;  In  re  Johnson,  46  Fed.  481;  State  v.  Warren,  92  N.  C. 
828;  Orisham  v.  State,  19  Tex,  App.  514;  In  re  Sullivan,  3 
Cal.  App.  193,  [84  Pac.  781].) 

In  the  case  before  ns  the  prisoner  had  served  nine  months 
when  he  was  taken  back  for  resentence.  Such  resentence 
was,  under  the  last  authorities  cited,  a  void  act. 

Finally,  the  question  remains  whether  this  court  should 
apply  the  rule  in  E<r  parte  Lee,  supra,  and  remand  for  a  valid 
judgment  to  be  entered.  We  think  not.  The  facts  are  differ- 
ent from  the  facts  in  Lee's  case.  Lee  had  served  a  very  short 
lime  when  he  applied.  This  petitioner  has  served  over  a 
year.  On  October  4,  1917,  the  petitioner  was  in  effect  sen- 
tenced for  not  less  than  one  year  nor  more  than  ten.  On 
May  13, 1918,  for  the  same  offense  the  trial  court  again  stated 
its  mind  and  fixed  the  punishment  at  one  year  which,  allow- 
ing credits,  means  ten  months.  But  the  petitioner  has  now 
served  over  twelve  months.  It  is  the  duty  of  this  court  to 
"dispose  of  such  party  as  the  justice  of  the  case  may  require. " 
(Pen.  Code,  sec.  1484;  In  re  Bonner,  151  U.  S.  242,  261,  [38 
L.  Ed.  149,  14  Sup.  Ct.  Rep.  323] ;  Feeley's  Case,  66  Mass. 
600.)  We  do  not  hesitate  in  saying  we  think  that  the  "jus- 
tice of  the  case"  does  not  require  that  the  prisoner  be  r^ 
manded.  The  supreme  court  has  remanded  for  further  pro- 
ceedings in  some  cases  when  it  appeared  from  the  record  that 
the  petitioner  had  not  served  much  of  his  term.  In  Ex  parte 
Lee,  supra,  the  petitioner  had  been  convicted  of  manslaughter 
and  had  served  only  about  four  months.  In  Ex  parte  Smithy 
supra,  he  had  been  convicted  of  burglary,  but  was  still  in  the 
custody  of  the  sheriff  and  had  served  no  time.  Although  the 
judgment  was  void  and  the  petitioner  had  served  only  a  part 
of  his  term,  in  other  casea^  he  was  discharged.     {Ex  parte 
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Baldwin,  60  Cal.  432 ;  E<c  parte  Bulger,  60  Cal.  438 ;  Ex  parte 
Bernert,  62  Cal.  524;  Ex  parte  KeUy,  65  Cal.  154,  [3  Pac 
673] ;  Ex  parte  Sylvester,  81  Cal.  199,  [22  Pac.  550] ;  Ex 
parte  Morton,  132  Cal.  346,  [64  Pac.  469] ;  In  re  Sullivan,  3 
Cal.  App.  193,  [84  Pac.  781].)  Under  the  facts  of  this  case 
we  are  not  disposed  to  remand.  It  iSy  therefore,  ordered  that 
the  petitioner  be  discharged. 

Lennon,  P.  J.,  and  Beasly,  J.,  pro  tern.,  concurred. 


[CIt.  No.  1870.    TWrd  Appellate  District.— October  17,  191».] 

J.  W.  HOWARD,  Respondent,  v.  D.  W,  HOBSON  COM- 
PANT  (a  Corporation),  Appellant. 

JmWMENT — FlNDIKOB     OUTSIDK     ISSUES  —  QUALIFICATION     OV    BuiX  — 

Theobt  or  TBiAL. — The  general  rule  that  a  judgment  cannot  stand 
where  the  findings  are  wholly  outside  the  issues  made  by  the  plead- 
ings is  qualified  where  a  case  has  been  tried  upon  the  theory,  with- 
out objection  from  either  party,  that  some  vital  question,  not  in 
fact  made  an  issue  by  the  pleadings,  has  nevertheless  been  made  an 
issue  by  the  introduction  of  proof  addressed  thereto. 

Pleadings  —  Liberal  Consteuction  —  Qualifications. — The  rule  for 
liberal  construction  of  pleadings  provided  by  section  452  of  the 
Code  of  Civil  Procedure  does  not  permit  the  insertion  in  a  plead- 
^Si  by  construction,  of  averments  which  are  neither  directly  set 
forth  therein  nor  within  the  fair  import  of  those  which  are  set  forth. 

Yabiancb— Complaint  and  Findings. — There  is  no  material  variance 
between  a  complaint  which  aUeges  in  effect  a  contract  by  the  de- 
fendant to  divide  equally  with  the  plaintiff  the  gross  profits  to  be 
made  by  securing  an  option  to  purchase  land  at  a  certain  price  and 
selling  the  land  at  a  larger  stated  price,  and  a  finding  which  found 
the  contract  to  be  in  effect  for  one-half  the  net  profite,  and  awarded 
the  plaintiff  that  sum. 

Interest— LiQun>ATED  Demand. — ^Under  a  contract  by  which  the  de- 
fendant agreed  to  give  the  plaintiff  an  equal  share  of  the  profltii 
to  be  made  on  a  purchase  and  sale,  the  profits  were  ascertainable 
by  simplest  arithmetical  calculation  the  moment  the  sale  was  made 
and  the  amount  then  became  a  liquidated  demand  on  which  interest 
was  properly  aUowed. 

Btatutb  or  Frauds  —  Purchase  of  Land  —  Agreement  to  Procure 
OrnoH. — ^Am  agreement  to  procure  from  the  owner  of  land  an  option 
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to  purchase  it  is  not  required  bj  sabdiYisioii  6  of  section  1624  of 
the  Civil  Code  to  be  in  writing. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Sao- 
ramento  County.    Chas.  0.  Busick,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Devlin  &  Devlin,  for  Appellant. 

C.  E.  McLaughlin  and  B.  F.  Driver,  for  Bespondent. 

HART,  J. — The  second  amended  complaint  in  this  action  is 
in  four  counts.  In  the  first  count  it  is  alleged  that  D.  W. 
Hobson  Company  is  a  corporation  having  its  principal  place 
of  business  in  San  Francisco ;  that,  prior  to  the  sixth  day  of 
November,  1912,  Maud  Moore  was  the  owner  of  a  certain  tract 
of  land  in  Colusa  County;  that,  in  March,  1912,  "plaintiff 
informed  said  defendant  and  its  agents  that  he  could  obtain 
an  option  giving  him  the  exclusive  right  to  purchase  said  land 
for  the  sum  of  $25,000  and  said  defendant,  then  and  thereby 
and  through  its  authorized  agents,  agreed  to  and  with  plain- 
tiff that  if  plaintiff  would  secure  the  option  from  said  Maud 
Moore  for  the  purchase  and  sale  of  said  land  for  the  sum  of 
$25,000,"  defendant  would  endeavor  to  sell  said  land  "and 
in  the  event  of  such  sale  would  divide  the  amount  received 
for  said  land  in  excess  of  $25,000  equally  with  plaintiff," 
and  would  pay  to  plaintiff  "one-half  of  said  excess  sum  over 
said  $23,000  as  his  commission  and  share  of  the  profits  accru- 
ing under  said  option  as  aforesaid";  that,  in  March,  1912, 
plaintiff,  pursuant  to  said  agreement,  procured  from  said 
Maud  Moore  an  agreement  in  writing  whereby,  for  the  sum 
of  one  hundred  dollars  paid  to  her,  she  granted  to  defendant 
a  ninety-day  option  to  sell  said  land ;  that  plaintiff  procured 
extensions  of  said  option  and  that  it  was  in  full  force  and 
effect  on  the  6th  of  November,  1912;  that,  on  said  last- 
mentioned  date,  defendant  purchased  the  property  from 
said  Maud  Moore  for  the  sum  of  twenty-five  thousand  dollars 
and  sold  the  same  to  one  Chester  Von  Grafen  for  $33,890; 
that,  under  and  pursuant  to  said  agreement  between  the  par- 
ties  hereto,  defendant  promised  to  pay  to  plaintiff  one-half 
of  said  profits,  amounting  to  $4,445;  that  demand  was  made 
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upon  defendant  for  the  payment  of  said  sum,  whieh  remains 
unpaid. 

In  the  second  cause  of  action  it  is  alleged  that  defendant 
received  from  Chester  Von  Grafen  the  sum  of  $4,445  for  the 
use  of  plaintiff,  which  has  not  been  paid. 

It  is  alleged  in  the  third  cause  of  action  that,  in  May,  1912, 
**  plaintiff  and  defendant  entered  into  an  agreement  by  the 
terms  of  which  defendant  agreed  that  if  plaintiff  would  pro- 
cure from  the  owners  of  that  certain  ranch  commonly  known 
as  the  *A.  W.  Campbell  Ranch,*  '*  in  the  county  of  Yuba, 
**an  option  contract  to  purchase  said  ranch  at  a  price  not 
to  exceed  $60  per  acre  and  would  assign  said  contract  to  de- 
fendant, defendant  would  pay  plaintiff  for  his  services  in 
procuring  said  contract  the  sum  of  $200.'*  It  is  then  alleged 
that  plaintiff  secured  said  option  contract  and  assigned  the 
same  to  defendant;  that  he  demanded  of  defendant  the  pay- 
ment of  two  hundred  dollars,  but  that  said  sum  remains  due 
and  unpaid. 

In  the  fourth  cause  of  action  the  allegation  is  that  defend- 
ant received  two  hundred  dollars  for  the  use  of  plaintiff  on 
account  of  the  option  contract  mentioned  in  the  third  count. 

The  answer  denies  the  allegations  of  the  first  and  second 
counts  of  the  complaint;  admits  the  procurement  by  plaintiff 
of  the  option  set  forth  in  the  third  count  of  the  complaint, 
but  alleges  that  plaintiff  acted  in  the  premises  as  the  agent 
and  employee  of  the  defendant  and  held  all  rights  under  the 
contract  as  trustee  for  defendant;  denies  that  defendant 
agreed,  upon  the  assignment  of  said  option  by  plaintiff  to 
defendant,  to  pay  him  two  hundred  dollars  and  denies  that 
said  or  any  other  sum  is  due  plaintiff  by  reason  of  the  facts 
alleged;  and  denies  the  averments,  contained  in  the  fourth 
cause  of  action,  that  defendant  received  the  sum  of  two  hun- 
dred dollars  for  the  use  of  plaintiff. 

The  court  found  that  the  allegations  of  the  complaint  were 
true  and  that  the  denials  in  the  answer  were  untrue.  It  was 
then  found,  in  the  exact  language  of  the  complaint,  that; 
plaintiff  procured  an  option  from  Maud  Moore  pursuant  to 
agreement  with  defendant,  assigned  the  same  to  defendant 
and  that  defendant  sold  the  property  to  Von  Grafen.  It 
was  next  found  that  defendant,  ''in  making  said  sale  ex- 
pended and  paid  out"  $1,786.24;  ''that  the  profit  derived  by 
said  defendant  in  making  said  sale  is  the  difference  between 
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$25,000  and  $33,890,  less  $1,786.24,  the  total  of  said  expenses, 
making  a  net  profit  received  by  defendant  in  making  said  sale 
of  $7103.76;  that  one  half  of  said  profits  ia  the  sum  ^f 
$3551.88,"  which  sum  **was  received  by  defendant  in  making 
the  sale  of  the  said  premises  and  from  Chester  Von  Grafen 
for  the  use  and  benefit  of  plaintiff."  The  findings  then  fol- 
low the  allegations  of  the  complaint  with  reference  to  the 
option  for  the  sale  of  the  Campbell  ranch. 

Judgment  was  entered  in  favor  of  plaintiff  for  the  sum 
of  $3,751.88,  with  interest  on  $3,551.88  from  the  6th  of  Novem- 
ber, 1912.    The  appeal  is  from  the  judgment. 

The  record  discloses  evidence  sufficient  to  support  the  find- 
ings: 1.  That  the  defendant  employed  the  plaintiff  to  secure 
for  it  options  giving  it  the  exclusive  right  to  purchase  both 
the  Moore  and  Campbell  properties,  and  that,  as  to  the  Moore 
ranch,  the  defendant  agreed  with  the  plaintiff  to  reimburse 
him  for  the  services  performed  in  securing  the  option  to  pur- 
chase the  same  by  the  payment  to  him  of  a  sum  equal  to 
one-half  of  the  net  excess  over  the  amount  which  the  defend- 
ant was  required  to  pay  the  owner  of  the  land  for  it,  and 
that  for  obtaining  for  it  the  option  to  purchase  the  Campbell 
property  the  defendant  agreed  to  pay  the  plaintiff  the  sum 
of  two  hundred  dollars.  2.  That  the  plaintiff  did  procure 
said  options  for  the  defendant,  and  the  properties  involved 
in  said  options  were  subsequently  sold  by  the  defendant  for 
amounts,  respectively,  in  excess  of  those  for  which  they  were 
purchased  from  the  owners. 

But  it  is  contended  that  the  judgment  cannot  be  upheld 
for  these  several  reasons,  viz.:  1.  That  there  is  a  material 
variance  between  the  findings  and  the  issues  joined;  that  the 
findings  are  conflicting  and  contradictory,  and  are  insufScient 
to  support  the  judgment  for  the  asserted  reason  that,  while 
the  contract  pleaded  is  for  one-half  of  the  gross  profits  which 
might  be  obtained  from  the  sale  of  the  Moore  ranch,  the  judg- 
ment is  for  one-half  of  the  net  profits  found  to  have  been 
realized  from  said  sale.    2.  That  the  court  erred  in  allowing 
interest  on  the  sum  of  $3,551.88,  which  sum  was  found  to  be        ^ 
one-half  of  the  profits  realized  from  the  sale  of  the  Moore 
ranch.    3.  That  the  court  erred  in  allowing  testimony  of  the         \ 
oral  employment  of  the  plaintiff  by  the  defendant  to  procure         { 
the  optiona  mentioned,  in  refusing  to  strike  out  such  testi- 
mony and  in  refusing  to  grant  defendant's  motion  for  a  nou- 


Digitized  by 


Google 


Oct.  1918.]       Howard  v.  D.  W.  Hobson  Co.  449 

suit  on  the  close  of  plaintiff's  case,  the  grounds  of  such  objec- 
tion and  motions  being  that  the  employment  of  plaintiff  as 
above  indicated  was  oral  or  not  in  writing,  as  is  required  (so 
it  is  contended)  in  such  cases  by  section  1624,  subdivision 
6,  of  the  Civil  Code.  4.  That  the  uncontradicted  evidence 
shows  that  the  employment  of  the  plaintiff  was  oral  or  not 
by  a  writing,  hence  such  purported  employment  of  the  plain- 
tiff for  the  purpose  stated  was  void  and  consequently  the 
finding  of  a  contract  of  employment  is  contrary  to  the  evi- 
dence. 5.  That  the  contract  alleged  in  the  complaint  related 
only  to  the  ** original  term  of  option,"  and,  the  option  having 
been  extended  by  the  owner  of  the  property,  a  new  contract, 
entirely  independent  of  and  distinct  from  the  original  option 
as  obtained  by  the  plaintiff,  thereupon  arose  and  with  which 
contract  the  plaintiff  had  no  connection.  There  are  some 
other  propositions  advanced  under  this  head,  to  which  due 
attention  will  be  given  in  the  course  of  the  discussion  to 
follow. 

1.  Obviously,  where  findings  are  not  waived,  no  judgment 
can  stand  where  the  findings  are  wholly  outside  the  issues 
made  by  the  pleadings.  This  is  the  general  rule,  which, 
however,  has  a  limited  qualification  and  which  is  applied  in 
those  instances  where  a  case  has  been  tried  upon  the  theory, 
without  objection  from  either  party,  that  some  vital  question, 
not  in  fact  made  an  issue  by  the  pleadings,  has  nevertheless 
been  made  an  issue  by  the  introduction  of  proof  addressed 
thereto. 

The  rule  in  this  state  with  respect  to  the  construction  of 
a  pleading,  for  the  purpose  of  determining  its  effect,  is  that 
its  allegations  must  be  liberally  construed,  with  a  view  to 
substantial  justice  between  the  parties.  (Code  Civ.  Proc, 
sec.  452.)  It  is  not  to  be  assumed  from  that  rule  of  con- 
struction, however,  that  by  construction  there  may  be  inserted 
in  a  pleading  vital  pretermitted  averments,  or  averments 
which  are  neither  directly  set  forth  therein  nor  reasonably 
within  the  fair  import  of  the  language  of  those  which  are 
set  forth.  But  if  the  averments  themselves  may,  without 
a  strained  construction,  or  without  doing  violence  to  Ian- 
guage,  be  held  clearly  to  imply  or  state  a  fact  essential  to  the 
statement  of  a  cause  of  action  or  to  the  support  of  the  theory 
upon  which  reliance  must  be  had  to  make  out  a  case  or  a 
defense^  then  the  rvle  of  the  code  should  be  invoked  and  the 
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pleading  construed  with  a  view  to  the  promotion  of  substan- 
tial justice  between  the  parties  to  the  action. 

By  the  light  of  the  rule  thus  stated,  the  complaint  here 
must  be  considered,  and  so  viewing  it,  we  cannot  agree  to  the 
proposition  that  it  is  obnoxious  to  the  objection  made  against 
it  by  the  defendant.  It  will  be  observed  that  the  allegation 
with  respect  to  the  compensation  of  plaintiff  for  procuring 
the  Moore  ranch  option  is  that  it  was  agreed  by  and  between 
plaintiff  and  defendant  that  the  defendant,  in  the  event  of 
a  sale  by  it  of  said  ranch,  ''would  divide  the  amount  received 
for  said  land  in  excess  of  twenty-five  thousand  dollars  equally 
with  plaintiff.'' 

Nowhere  does  the  complaint  directly  or  expressly  allege 
that  the  division  was  to  be  upon  the  basis  of  the  gross  profits 
realized  from  the  sale  of  the  land.  Indeed,  it  is  not  therein 
stated  whether  the  division  shall  be  of  gross  or  net  profits, 
but  merely  of  the  amount  in  excess  of  twenty-five  thousand 
dollars  so  received  by  the  defendant  on  the  sale.  The  word 
** receive,"  or  "received,"  is,  like  many  words  in  our  lan- 
guage, a  relative  term,  and  its  meaning  or  signification  may 
be  different,  according  to  the  circumstances  under  which  and 
the  connection  in  which  it  is  employed.  In  this  case  it  seems 
to  us  to  be  manifest  that  the  word  "received,"  as  used  in 
the  pleaded  agreement,  has  reference  to  the  amount  of  money 
in  excess  of  the  purchase  price  of  the  Moore  ranch  which  the 
parties  are  entitled  to  retain  for  their  own  use  and  benefit — 
that  is  to  say,  that  sum  of  the  excess  which  remains  after  all 
expenses  necessarily  incurred  in  negotiating  and  consum- 
mating a  sale  of  the  land  by  the  defendant  have  been  paid. 
If  a  broker,  in  selling  land  or  other  property,  incurs  expenses 
and  pays  the  same,  it  cannot  be  said  that  he  has  received 
for  his  services  the  sum  or  sums  which  he  has  been  compelled 
to  expend  in  the  liquidation  of  the  expenses  so  incurred. 
Therefore,  we  conclude  that  what  the  complaint  means  by 
stating  that  the  defendant  agreed  to  divide  equally  with  the 
plaintiff  the  amount  in  excess  of  the  purchase  price  of  the 
Moore  ranch  which  the  defendant  received,  was  that  the 
division  should  be  upon  the  basis  of  the  net  and  not  upon  that 
of  the  gross  excess  realized  from  the  sale — that  is,  that  the 
plaintiff  should  receive  for  his  services  one-half  of  what  was 
actually  earned  as  a  result  of  the  transaction,  and  in  what  is 
QctuaUy  earned  by  the  defendant  cannot  reasonably  be  in* 


Digitized  by 


Google 


Oct.  1918,]      Howard  v.  D.  W.  Hobson  Co.  451 

eluded  money  paid  out  to  carry  out  the  transaction.  That 
this  is  the  correct  interpretation  of  the  word  '* received'*  aa 
used  in  the  complaint,  and  that  said  word  was  intended  by 
plaintiff  to  bear  that  meaning  in  describing  in  the  complaint 
his  agreement  with  the  defendant,  is  indubitably  shown  by 
paragraph  6  of  that  pleading,  wherein  it  is  alleged:  "That 
said  purchase  and  sale  of  said  real  property  as  set  forth  in 
the  last  preceding  paragraph  of  this  complaint  was  made  pur- 
suant to  said  agreement  between  plaintiff  and  defendant  and 
whereby  defendant  agreed  and  promised  to  pay  plaintiff  one- 
half  of  the  profit  resulting  from  the  purchase  and  sale  of  said 
real  property  .  .  .  and  the  profit  resulting  from  said  pur- 
chase  and  sale  and  which  in  said  agreement  .  .  .  was  to  be 
divided  equally  between  them  was  and  is  the  sum  of  eight 
thousand  eight  hundred  and  ninety  dollars,"  etc. 

The  word  ''profits,**  says  the  supreme  court  in  People  v. 
Savings  Union,  72  Cal.  199,  202,  [13  Pac  498,  499],  ''signifies 
an  excess  of  the  value  of  returns  over  the  value  of  advances," 
or,  as  the  word  is  defined  in  Connolly  v.  Davidson,  15  Minn. 
519,  [2  Am.  Rep.  154],  it  means  "the  excess  of  receipts  over 
expenditures,"  or  in  Eyster  v.  Gentenmal  Board  of  Finance, 
94  U.  S.  500,  [24  L.  Ed.  188],  it  is  "the  receipts  of  a  business, 
deducting  current  expenses;  it  is  the  equivalent  to  net 
receipts." 

But  it  does  not  necessarily  follow  from  the  fact  that  the 
plaintiff  asked  in  his  complaint  for  more  than  the  court 
found  that  he  was  entitled  to  under  the  agreement  that  a  var- 
iance thus  arises  between  the  contract  pleaded  and  the  one 
found  by  the  court.  The  gist  of  the  agreement  is  that  the 
defendant  thereby  employed  the  plaintiff  to  secure  an  option 
for  the  purchase  of  the  Moore  ranch  and  agreed  and  promised 
to  pay  plaintiff  for  that  service,  and  assuming,  for  the  pur- 
pose of  the  argument  only,  that  the  plaintiff  sued  for  one-half 
of  the  gross  excess,  the  situation  which  developed  at  the 
trial  with  reference  to  that  contract  is  simply  this :  That  the 
proof  showed  that,  in  stating  in  his  complaint  the  amount  due 
him  from  the  defendant  by  virtue  of  the  terms  of  said  con^ 
tract,  he  made  a  claim  for  a  larger  sum  than  the  court  found, 
upon  sufficient  evidence,  that  he  was  actually  entitled  to  there- 
under— ^that  is,  under  the  very  contract  declared  upon.  The 
difference  thus  arising  between  the  aprrecment  declared  upon 
and  the  evidence  and  the  findings  could  not  have  misled  the 


Digitized  by 


Google 


452  HowAED  V.  D.  W.  Hobson  Co.     [38  Cal.  App. 

defendant  to  its  prejudice  in  maintaining  its  defense  upon 
the  merits,  and,  therefore,  the  variance,  if  variance  there  be, 
is  immaterial  and  cannot  be  made  to  operate  to  overthrow 
the  judgment.  (Code  Civ.  Proc,  sec.  469;  Taylor  v.  Morris^ 
163  Cal.  717,  724,  [127  Pac.  66] ;  Doolittle  v.  McConnell,  178 
Cal.  697,  [174  Pac.  305].)  Indeed,  far  from  misleading  the 
defendant,  the  fact  that  a  difference  in  the  amount  claimed  by 
the  plaintiff  and  the  amount  found  to  be  actually  due  him 
under  the  pleaded  agreement  was  brought  out  by  the  defend^ 
ant  itself.  It  is  to  be  further  suggested  (again  assuming 
that  the  complaint  sets  up  an  agreement  which  calls  for  a 
division  upon  the  basis  of  the  gross  amount  of  the  excess)  that 
the  finding  that  the  sum  due  the  plaintiff  is  considerably 
less  than  that  so  claimed  by  him  is  favorable  to  the  defendant, 
and  thus  it  is  obvious  that  the  latter  in  point  of  fact  suffered 
no  prejudice  from  the  alleged  variance. 

It  results  from  the  foregoing  that  the  findings,  having  fol- 
lowed the  averments  of  the  complaint,  are  neither  conflicting 
nor  contradictory,  nor  variant  in  any  material  aspect  from 
the  issues  joined.  Nor,  it  should  be  added,  do  we  find  any- 
thing in  the  cases  cited  by  the  defendant  upon  the  point  under 
present  consideration  which  supports  its  objection  that  the 
findings  are  materially  at  cross-purposes  with  the  issues  as 
tendered  by  the  complaint  or  with  the  contract  as  so  declared 
upon. 

2.  We  think  the  court  was  right  in  allowing  legal  interest 
on  the  share  of  the  plaintiff  in  the  ** excess  amount''  for  which 
the  Moore  ranch  was  sold  by  the  defendant  from  the  sixth 
day  of  November,  1912,  the  day  on  which  the  latter  sold  said 
ranch.  (Civ.  Code,  sec.  1917.)  It  is,  among  other  things, 
provided  by  that  section  that,  unless  there  is  an  express  con- 
tract in  writing,  fixing  a  different  rate,  interest  is  payable 
at  the  rate  of  seven  per  cent  per  annum  on  moneys,  after 
they  have  become  due,  **  received  to  the  use  of  another  and 
detained  from  him.**  In  this  case,  the  money  coming  to  the 
plaintiff  as  his  share  of  the  profits  realized  from  the  sale  of 
the  ranch  became  due  on  the  day  the  sale  was  made  by  the 
defendant.  It  is  argued,  however,  that  the  one-half  of  the 
money  received  by  the  plaintiff  for  the  ranch  in  excess  of 
the  purchase  price  thereof  **was  not  plaintiff's  money  re- 
ceived by  defendant  as  a  collector  to  be  turned  over  to  plain- 
tiff, but  on  plaintiff's  own  version  of  the  contract  the  excesi 
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sum  was  merely  to  be  taken  as  a  measure  of  the  compensation 
which  he  was  to  have,  and,  according  to  the  findings  of  the 
court,  that  measure  remained  unknown  until  the  amount  of 
net  profits  was  ascertained.  The  unsupported  and  repug- 
nant finding  that  the  money  was  received  to  plaintiff's  use 
being  rejected,*'  proceeds  the  argument,  ** nothing  remains 
but  the  finding  of  an  unliquidated  demand  due  to  plaintiff"; 
and  it  is  added  that  interest  is  not  allowable  on  unliquidated 
demands,  citing  Cox  v.  McLaugJilin,  76  Cal.  60,  [9  Am.  St. 
Rep.  164,  18  Pac.  100],  and  Stvinnerton  t.  Argoruivi  Land 
Co.,  112  Cal.  375,  [44  Pac.  719]. 

As  above  stated,  the  moment  that  the  sale  of  the  ranch  was 
fully  efiFected  and  completed  by  the  defendant,  that  moment 
the  latter  became  indebted  to  the  plaintiff  in  an  amount  equal 
to  one-half  of  the  net  sum  received  by  the  defendant  over  and 
above  that  paid  for  the  property  to  the  owner  of  the  ranch ; 
and  at  that  moment  of  time  the  amount  due  the  plaintiff  be- 
came certain  and  definite  or  capable  of  becoming  readily  so 
by  the  simplest  of  arithmetical  calculation  by  the  defendant 
of  the  difference  between  the  **  excess  amount"  and  the 
amount  of  the  expense  which  it  was  necessary  for  it  to  incur 
to  negotiate  and  consummate  the  sale.  The  defendant,  of 
course,  knew  precisely  what  the  expense  of  selling  the  ranch 
amounted  to,  and,  of  course,  knew  the  '' excess  amount"  re- 
ceived by  him  from  the  sale  over  the  purchase  price.  The 
amount  due  the  plaintiff,  therefore,  constituted,  within  the 
meaning  of  the  law,  a  liquidated  demand. 

The  sole  reason  given  by  the  cases  for  the  denial  of  interest 
on  unliquidated  demands  is  ''that  the  person  liable  does  not 
know  what  sum  he  owes,  and,  therefore,  can  be  in  no  default 
for  not  paying."  (Cox  v.  McLaiLghlin,  76  Cal.  60,  67,  [9  Am. 
St.  Rep.  164,  18  Pac.  100].  See,  also,  Courteney  v.  Standard 
Box  Co.,  16  Cal.  App.  600,  613-615,  [117  Pac.  778] ;  McCowen 
V.  Pew,  18  Cal.  App.  482,  [123  Pac.  354] ;  Robinson  v.  Ameri- 
can  Fish  Co.,  17  Cal.  App.  212,  [119  Pac  388] ;  Fairchild  v. 
Bay  Point  etc.  Ry.  Co.,  22  Cal.  App.  328,  [134  .Pac.  338] ; 
Meyer  v.  Buckley,  22  Cal.  App.  96,  [133  Pac.  510].)  The 
reason  of  the  rule  disallowing  interest  on  unliquidated  de- 
mands has  no  application  to  the  facts  of  this  case,  since,  as 
above  shown,  the  defendant  knew  precisely  what  sum  it  owed 
to  the  plaintiff. 
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The  case  cited  by  the  defendant,  Smnnerton  v.  Argonaut 
Land  Co.,  112  Cal.  375,  [44  Pac.  719],  was  an  action  on  a 
quantum  meruit  for  professional  services  performed  by  an 
attorney  at  law,  and  is  not  in  point  here.  In  all  cases  founded 
on  implied  contracts,  or  on  express  contracts  for  that  matter, 
where  the  amount  due  cannot  be  ascertained  except  upon  an 
accounting,  or  where  (on  implied  contracts)  it  cannot  be 
ascertained  except  upon  evidence  showing  the  reasonable 
value  of  services  rendered  or  goods  sold,  the  reason  of  the 
rule  denying  interest  upon  the  amount  thus  ascertained  to  be 
due  applies  with  peculiar  pertinency,  for  the  demand  in  such 
cases  is  unliquidated  in  the  strictest  sense.  But,  as  we  have 
shown,  this  is  no  such  a  case.  Nor  does  it  become  one  merely 
because  the  plaintiff  was  required  to  appeal  to  the  courts  for 
the  enforcement  of  the  terms  of  the  agreement.  A&  stated, 
the  amount  due  plaintiff  under  the  agreement  was  fixed  and 
certain,  and  it  was  only  the  refusal  of  the  defendant  to  com- 
ply with  its  plain  provisions  which  necessitated,  as  may  be 
true  in  the  case  of  the  payee  or  holder  of  a  promissory  note 
or  that  of  an  obligee  of  any  other  obligation,  definite  and 
certain  in  its  terms,  including  that  of  the  amount  due,  a 
resort  to  a  judicial  proceeding  to  enforce  compliance  with  its 
terms. 

3.  Both  points  2  and  3,  in  the  order  in  which  they  are 
above  given,  involve,  so  far  as  is  concerned  the  premise 
thereof,  the  same  proposition,  viz. :  That  the  authority  of  the 
plaintiff  to  negotiate  for  and  secure  the  option  for  the  pur- 
chase of  the  Moore  ranch  for  the  defendant  was  void  because 
not  in  writing.  The  theory  upon  which  these  points  are  ad- 
vanced is  that  the  employment  of  the  plaintiff  by  the  defend- 
ant for  the  purpose  of  securing  the  option  in  question  came 
within  the  terms  of  section  1624,  subdivision  6,  of  the  Civil 
Code,  which  provides  that  '*an  agreement  authorizing  or 
employing  an  agent  or  broker  to  purchase  or  sell  real  estate 
for  compensation  or  a  commission'*  is  invalid,  '* unless  the 
same,  or  some  note  or  memorandum  thereof,  is  in  writing  and 
subscribed  by  the  party  to  be  charged,  or  by  his  agent." 
Section  1973  of  the  Code  of  Civil  Procedure  contains  a  like 
provision  in  subdivision  6  thereof. 

Both  the  plaintiff  and  the  defendant  were,  at  the  time  of 
the  transactions  upon  which  this  action  is  founded,  real  estate 
broken  in  the  city  of  Sacramento.    The  contract  entered  into 
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between  the  parties  with  respect  to  the  Moore  ranch  described 
in  the  complaint  was  not  for  the  sale  or  purchase  of  real 
property.  All  that  the  plaintiff  was  required  or  expected  to 
do  under  the  agreement  was  to  secure  an  option  for  the  pur- 
chase of  the  land  to  which  the  agreement  related  for  the 
defendant.  An  option  is  neither  a  contract  of  sale  and  pur- 
chase nor  an  agreement  to  sell  and  purchase  land  or  other 
property.  An  option  is  a  contract  by  which  the  owner  of 
property  invests  another  with  the  exclusive  right  to  purchase 
such  property  at  a  stipulated  sum  within  a  limited  or  reason- 
able time  in  the  future,  and,  unlike  an  agreement  to  sell  and 
purchase,  imposes  no  obligation  to  purchase  upon  the  party 
to  whom  it  is  given.  (Memel  v.  Primm,  6  Cal.  App.  204, 
209,  [91  Pac.  754],  and  authorities  therein  cited.)  As  above 
stated,  there  was  no  obligation  imposed  on  the  plaintiff  by 
the  agreement  in  question  to  negotiate  for  the  purchase  of 
the  property  referred  to  for  the  defendant.  He  was  simply 
employed  to  induce  the  owner  of  the  ranch  to  give  the  de- 
fendant the  right  to  purchase  the  property  within  a  certain 
time — ^a  right  which  it  was  wholly  optional  with  it  to  exercise 
or  not  exercise,  as  it  saw  fit.  Such  being  the  nature  of  the 
agreement  between  the  parties  as  to  the  Moore  property, 
there  was  no  legal  necessity  for  reducing  it  to  writing.  In 
other  words,  such  an  agreement  does  not  come  within  the  pro- 
visions of  section  1624,  subdivision  6,  of  the  Civil  Code,  nor, 
to  be  valid,  is  it  required  by  any  provision  of  our  statute  of 
frauds  to  be  in  writing  and  **  signed  by  the  party  to  be 
charged,"  etc.  But  we  may  go  further  and  hold  that,  even 
if  it  were  necessary  to  concede  that  the  agreement  in  question 
in  effect  involved  the  employment  of  the  plaintiff  to  purchase 
the  Moore  property  for  the  defendant,  still,  since  said  agree- 
ment was  between  real  estate  brokers  and  not  between  a 
broker  and  the  owner  of  the  land,  it  was  not  necessary,  to 
make  it  valid,  that  it  should  have  conformed  to  the  formali- 
ties prescribed  by  subdivision  6  of  section  1624  of  the  Civil 
Code. 

The  evidence  shows,  as  above  pointed  out,  that  both  the 
plaintiff  and  the  defendant  were  real  estate  brokers,  and  it  is 
undisputed  that  the  commissions  for  the  sale  of  the  land  had 
been  received  by  the  defendant.  Therefore,  there  existed  a 
fund  out  of  which  the  defendant  could  have  paid  the  com- 
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missions  which  the  court  found  the  defendant  had  promised  to 
pay  to  the  plaintiff. 

In  OorTiam  v.  Heiman,  90  Cal.  346,  [27  Pac.  289],  the  action 
waa  by  certain  real  estate  brokers  against  other  persons  en- 
gaged in  a  like  business  for  a  certain  commission  alleged  to 
be  due  the  plaintiffs  for  the  sale  of  a  mine  under  an  oral 
agreement.  There,  as  here,  it  was  contended  that  the  agree- 
ment  upon  which  the  action  was  based  was  void  because  it  was 
not  in  writing  and  signed  as  required  by  section  1624  of  the 
Civil  Code.  The  supreme  court,  by  the  late  Chief  Justice 
Beatty,  in  reply  to  that  proposition,  said,  '*But,  reading  the 
whole  complaint  together,  it  is  apparent  that  the  contract 
alleged  was  merely  to  buy  and  sell  as  brokers,  and  there  is 
no  statute  of  frauds  requiring  such  contracts  to  be  in  writing. 
Besides,  there  is  enough  in  the  complaint  to  show  a  cause  of 
action  against  the  appellants,  independent  of  the  contract  of 
partnership.  It  shows  an  agreement  to  co-operate  in  obtain- 
ing authority  to  sell,  and  in  selling  a  mine  for  an  equal  share 
of  the  commissions.  It  shows  that  the  agreement  was  acted 
upon.  It  shows  performance  on  the  part  of  plaintiffs,  col- 
lection of  the  commissions  by  appellants,  and  refusal  to 
divide.  Certainly  this  establishes  a  cause  of  action  if  the 
agreement  was  valid,  and  we  know  of  no  ground  upon  which 
it  can  be  held  invalid.  Counsel  seem  to  rely  on  section  1624 
of  the  Civil  Code,  subdivision  6.  But,  clearly,  that  provision 
was  only  designed  to  protect  owners  of  real  estate  against  un- 
founded claims  of  brokers.  It  does  not  extend  to  agreements 
between  brokers  to  co-operate  in  making  sales  for  a  share  of 
the  commissions.  It  may  be,  as  counsel  argue,  that  the  allow- 
ance of  such  claims  as  plaintiffs  and  interveners  make  in  this 
action,  unsupported,  as  they  are,  by  any  written  evidence  of 
the  contract,  opens  the  door  to  frauds  of  as  gross  a  nature 
as  were  ever  perpetrated  by  real  estate  brokers  under  pre- 
tense of  oral  employment  by  the  owners  to  make  sales;  but 
if  so,  the  evil  is  one  which  the  legislature  alone  can  remedy. 
It  might  be  as  plausibly  argued  that  contracts  should  gen- 
erally be  held  void  if  not  in  writing;  but  the  law  is  otherwise. 
(Civ.  Code,  sec.  1622.)" 

The  foregoing  is  decisive  of  the  point  under  present  consid- 
eration, assuming,  though  not  conceding,  that  the  purpose  of 
the  agreement  referred  to  here  was  to  employ  and  authorize 
the  plaintiff   to  purchase   real  estate  for  the  defendant.    A 
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careful  analysis  of  the  following  cases  cited  by  the  appellant 
will  show  that  they  do  not  modify  or  qualify  or  in  any  way 
change  the  rule  as  it  is  declared  in  Oorham  v.  Heiniany  90  Cal. 
846,  [27  Pac.  289] ;  Aldis  v.  Schleicher,  9  Cal.  App.  372,  [99 
Pac.  526] ;  Casey  v.  RicJiards,  10  Cal.  App.  58,  [101  Pac.  36] ; 
Saunders  v.  Todkum,  12  Cal.  App.  543,  [107  Pac.  1007] ; 
Johnston  v.  Porter,  21  Cal.  App.  97,  [131  Pac.  69] ;  Sellers 
V.  Sdtvay  Land  Co.,  31  Cal.  App.  259,  [160  Pac.  175]. 

4.  The  propositions  last  discussed  in  the  briefs  involve, 
among  others,  the  question  whether  the  purchase  of  the  Moore 
ranch  by  the  defendant  was  under  the  option  procured  by  the 
plaintiff  or  under  an  option  secured  subsequently  by  the 
defendant  itself  without  the  aid  of  the  former. 

It  appears  that  the  Moore  option  was  executed  and  dated 
April  19, 1912,  and  was  to  run  for  ninety  days  from  said  date. 
As  a  consideration  therefor,  the  defendant  paid  the  owner 
of  the  land  the  sum  of  $50.  The  option  provided  that  the 
first  payment  on  the  purchase  price  of  the  land  ($24,950) 
should  be  the  sum  of  $1,950.  On  July  17,  1912— two  days 
before  the  expiration  of  the  time  limited  by  the  option — the 
defendant  paid  the  owner  and  the  latter  accepted  the  sum 
of  one  hundred  dollars  on  account  of  the  first  payment  to  be 
made  thereunder.  At  the  same  time,  the  time  for  the  pay- 
ment of  the  balance  on  the  first  payment  was  extended  by 
Mrs.  Moore  to  October  19,  1912,  and  on  the  latter  date  it  was 
further  extended  to  November  1,  1912.  These  extensions, 
together  with  the  acknowledgment  of  the  receipt  of  the  one 
hundred  dollar  payment,  were  indorsed  in  writing  on  the  back 
of  the  original  written  option,  and  signed  by  Mrs.  Moore. 
In  evidencing  the  second  extension  of  time — ^that  is,  from 
October  19  to  November  1,  1912 — ^the  words  **  October  nine- 
teenth" were  erased  and  the  words  "November  first"  inserted 
by  interlineation  in  lieu  thereof,  the  indorsement  "M.  M." 
(the  initials  of  the  owner  Maud  Moore)  being  subjoined 
tiiereto. 

The  specific  contention  is  that  the  contract  as  alleged  and 
proved  related  entirely  to  the  original  term  of  the  option, 
and  that  **  there  is  no  evidence  of  any  agreement  covering 
extended  time  or  new  options";  that,  since  "it  was  a  condi- 
tion  precedent  under  the  contract  as  alleged  and  found  that 
an  excess  or  profit  should  be  realized  by  the  defendant  on 
exercising  the  option  and  reselling  the  property  at  an  ad- 
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vanced  price,*'  it  was  necessary  to  prove  that  that  condition 
had  been  fulfilled,  and  that  there  was  a  failure  of  proof  that 
said  condition  had  been  fulfilled,  it  "appearing  that  the  pur- 
chase was  not  made  under  the  option,  but  was  made  after  it 
ceased  to  have  any  legal  or  binding  effect." 

It  is  not  necessary  to  restate  here  the  argument  advanced 
by  appellant  in  support  of  the  above  stated  propositions.  We 
deem  it  sufficient  to  say  that  our  opinion  is  that  the  purchase 
of  the  Moore  land  by  the  defendant  was  under  the  option 
procured  for  it  by  the  plaintiff.  The  payment  by  the  de- 
fendant of  one  hundred  dollars  on  account  of  the  first  pay- 
ment required  to  be  made  by  the  option  agreement  upon  the 
exercise  by  the  defendant  of  its  right  of  option  thereunder 
was  made  before  the  term  of  the  option,  as  procured  by  the 
plaintiff  for  the  defendant  had  expired.  The  act  and  fact  of 
the  payment  by  the  defendant  and  the  acceptance  by  the 
owner  of  the  one  hundred  dollars  on  the  purchase  price  of 
the  ranch  operated,  ipso  facto,  as  an  exercise  by  the  defendant 
of  its  optional  right  and  the  option  agreement  as  such  there- 
upon became  functus  officio,  and  likewise  became  a  contract 
for  the  sale  of  the  ranch  mutually  binding  upon  Moore  and 
the  defendant.  (Smith  v.  Bangltam,  156  Cal.  359,  [28 
L.  R.  A.  (N.  S.)  522,  104  Pac.  689] ;  Memd  v.  Primm,  6  Cal. 
App.  205,  [91  Pac.  754].)  There  being  then  no  option  agree- 
ment in  existence,  the  extensions  referred  to,  when  made, 
could  not  have  related  to  the  **term"  of  the  option  agreement, 
but  had  reference  entirely  to  the  time  to  which  was  deferred 
the  payment  of  the  balance  of  the  first  payment  required  by 
the  option  agreement  to  be  made  upon  the  exercise  by  the 
defendant  of  its  optional  right  thereunder.  Of  course,  it 
will  not  be  denied  that  the  defendant  and  Mrs.  Moore,  after 
the  former  had  accepted  or  exercised  its  optional  right,  or 
upon  the  exercise  thereof,  could  make  such  further  or  differ- 
ent arrangements  as  they  pleased  as  to  the  terms  of  payment 
of  the  purchase  price,  and,  if  they  did  do  so,  it  cannot  well 
be  said  that  the  effect  thereof  was  to  create  a  new  option 
agreement.  Such  arrangements  would  simply  mean  that  new 
or  different  terms  had  been  introduced  into  the  contract  of 
sale  obtained  by  the  exercise  by  the  defendant  of  its  optional 
right  secured  to  it  by  the  option  agreement  as  procured  for 
it  by  the  plaintiff.  In  other  words,  Mrs.  Moore  had  the 
right  to  waive  any  default  a&  to  the  first  payment^  if  default 
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there  waa,  or  to  extend  the  time  of  such  payment  upon  the 
acceptance  of  the  optional  right  hj  the  defendant,  and  such 
action  on  her  part  could  not  affect  the  right  of  the  plaintiff 
to  claim  as  against  the  defendant  the  stipulated  compensation 
for  his  services  in  procuring  for  it  the  option  agreement  from 
and  under  which  it  obtained  from  Mrs.  Moore  the  contract 
of  sale  and  purchase. 

The  proposition,  presented  in  connection  with  those  last 
above  considered,  that  the  finding  of  an  excess  or  profit  on 
the  sale  by  the  defendant  of  the  Moore  ranch  is  not  sup- 
ported, because  it  appears  from  the  evidence  that  the  **  de- 
fendant remains  liable  for  $12,000  of  the  mortgage  debt  given 
for  the  purchase  price,"  and,  therefore,  **it  cannot  yet  be  told 
that  there  wiU  be  any  excess  or  profit,"  is  devoid  of  merit. 
The  predicate  of  the  argument  in  support  of  this  point  is 
that,  under  the  agreement  declared  upon  by  the  plaintiff,  one 
of  the  conditions  upon  which  the  plaintiff  was  to  be  paid 
one-haU  of  the  excess  or  profit  realized  from  the  sale  of  the 
ranch  was  that  the  fund  from  which  the  plaintiff  was  to  be  so 
paid  was  to  be  that  created  by  such  excess  or  profit  and  ac- 
tually received  by  the  defendant.  We  do  not  so  read  the 
pleaded  agreement.  As  to  that  proposition,  the  complaint 
alleges  that  the  defendant  agreed  ''that  if  plaintiff  would 
secure  the  option  from  said  Maud  Moore  for  the  purchase 
and  sale  of  said  land  for  the  sum  of  $25,000,  defendant  .  .  . 
would  under  said  option  endeavor  to  effect  a  sale  of  said  land 
for  a  sum  in  excess  of  $25,000,  and  in  the  event  of  such  sale 
would  divide  the  amount  received  for  said  land  in  excess  of 
$25,000  equally  with  plaintiff,  and  it  was  then  and  there 
agreed  .  .  .  that  if  plaintiff  procured  the  option  as  aforesaid 
from  said  Maud  Moore  .  .  .  said  defendant  would  upon  the 
sale  of  said  land  for  any  sum  in  excess  of  $25,000  pay  to  said 
plaintiff  one-half  of  said  excess  sum  .  .  .  as  his  commission 
and  share  of  the  profits  accruing  under  said  option."  Thus 
it  will  be  noted  that  there  is  no  provision  in  the  agreement 
that  the  payment  of  plaintiff's  share  of  the  profits  on  the 
sale  of  the  ranch  was  to  be  postponed  or  deferred  beyond  the 
time  at  which  the  sale  of  said  ranch  was  actually  effected 
or  completed.  As  before  suggested,  the  amount  of  the  excess 
and  plaintiff's  share  thereof  could  be  known  immediately 
upon  the  sale  being  made.  The  defendant  could  not  require 
the  plaintiff  to  wait  for  the  payment  of  his  one-half  of  the 
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profits  realized  from  the  sale  until  the  mortgage  debt  was 
extinguished,  unless  there  was  a  covenant  in  the  agreement 
to  that  effect,  and,  as  seen,  there  was  no  such  covenant  in  the 
agreement.  Moreover,  the  dexendant  had  received  all  but 
twelve  thousand  dollars  of  the  sum  for  which  it  sold  the  land 
to  its  grantee,  and  had  paid  out  of  the  profits  it  derived 
from  the  sale  the  expenses  incurred  in  negotiating  and  com- 
pleting the  sale.  Therefore,  as  above  stated,  it  is  manifest 
that  it  was  not  only  in  possession  of  the  fund  from  which 
the  plaintiff's  share  was  to  be  paid,  but,  obviously,  knew 
precisely  how  much  the  excess  or  profit  amounted  to. 

The  option  on  the  Campbell  ranch  was  in  writing  and  to 
the  plaintiff,  who  assigned  it  by  writing  to  the  defendant, 
under  a  preceding  oral  agreement  by  the  defendant  that 
plaintiff,  upon  procuring  said  option  for  it,  would  be  paid 
by  it  the  sum  of  two  hundred  dollars.  What  has  been  said 
herein  with  respect  to  the  oral  agreement  between  the  parties 
for  the  procurement  of  the  option  on  the  Moore  p-operty 
applies  with  equal  pertinency  and  force  to  the  oral  agree- 
ment between  them  for  the  procurement  by  the  plaintiff  of 
the  option  on  the  Campbell  property. 

The  several  assignments  of  alleged  error  involving  objec- 
tions to  rulings  admitting  certain  testimony  are  connected 
with  the  questions  above  discussed,  and  further  consideration 
thereof  herein  is,  therefore,  unnecessary. 

The  judgment  appealed  from  is  affirmed. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  December  16,  1918,  and  the  following 
opinion  then  rendered  thereon: 

THE  COURT. — ^The  application  for  a  hearing  in  this  court, 
after  decision  in  the  district  court  of  appeal  of  the  third 
appellate  district,  is  denied. 

In  denying  the  application,  we  deem  it  proper  to  say  that 
we  are  not  prepared  to  hold  that  subdivision  6  of  section  1624 
of  the  Civil  Code  is  not  applicable  in  the  case  of  a  sample 
contract  between  a  real  estate  agent  or  broker  and  a  proposed 
purchaser  to  obtain  an  option  for  the  purchase  of  real  estate 
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by  the  purchaser.  The  opinion  clearly  showB  that  this  waa 
in  substance  a  joint  venture  on  the  part  of  plaintiff  and  de- 
fendant for  the  sale  of  real  property  of  a  third  party,  and 
the  distribution  of  the  profits  between  them.  The  district 
court  of  appeal  was  clearly  right  in  concluding  that  subdivi- 
sion 6  of  section  1624  of  the  Civil  Code  does  not  extend  to 
agreements  between  brokers  to  co-operate  in  making  sales 
for  the  sake  of  the  commission  or  profits  and  that  this  sub- 
stantially was  such  a  case. 


[CiT.  No.  2774.    8eeoii4  Appellate  Distriei— October  17,  1916.] 

JOHN  S.  ACKERMAN  et  al.,  Petitioners,  v.  H.  L.  MOODT, 
as  Auditor  of  the  City  of  San  Diego,  Respondent. 

MUMIOIPAL   OOKPORiLTIONS — SaM    DiEGO   GeIASTER — ^BOABD   OV   EDUCATION 

— Beoall. — ^nnder  the  charter  of  the  eitj  of  San  Diego,  the  right 
to  recaU  members  of  the  board  of  education  equally  with  the  right 
to  elect  sueh  memben  la  vested  in  the  eity. 
Id.- -Mandamus. — ^The  city  auditor  of  San  Diego  maj  be  compelled  by 
mandamut  to  make  his  certificate,  as  prescribed  by  section  14  of 
chapter  2  of  article  II  of  the  charter,  to  the  effect  that  the  indebt- 
edness to  be  incurred  under  a  resolution  calling  a  primary  election 
for  the  purpose  of  nominating  candidates  for  the  offices  of  members 
of  the  board  of  education  in  case  the  incumbents  be  recalled  at  a 
recall  election,  might  be  so  incurred  without  the  violation  of  any 
charter  provision. 

PROCEEDINGS  in  Mandamus  against  the  eity  auditor  of 
the  City  of  San  Diego. 

The  facts  are  stated  in  the  opinion  of  the  eoorti 

Harrison  Q.  Sloane,  for  Petitioner!.  if 

Warren  E.  libby,  for  Respondent. 

T.  B.  Cosgrove,  City  Attorney,  Amicus  Cvria$. 

CONRET,  P.  J. — In  accordance  with  proceedings  regularly 
taken  for  that  purpose  the  common  council  of  the  city  of  San 
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Diego,  on  the  thirty-first  day  of  July,  1918,  adopted  a  resolu- 
tion calling  for  a  primary  election  to  be  held  in  said  city  for 
the  purpose  of  nominating  candidates  for  three  offices  of 
members  of  the  board  of  education  of  that  city,  in  case  the  in- 
cumbents be  recalled  at  a  proposed  recall  election.  The 
resolution  was  duly  referred  and  presented  to  the  defendant 
for  the  purpose  of  procuring  from  him  a  written  certificate  to 
the  effect  that  the  indebtedness  incurred  under  the  terms  of 
said  resolution  could  be  incurred  without  the  violation  of  any 
of  the  provisions  of  the  freeholders'  charter  of  the  city.  The 
defendant  has  refused  to  make  the  required  certificate,  basing 
his  refusal  upon  the  ground  that  the  recall  provisions  of  the 
charter  do  not  apply  to  members  of  the  board  of  education. 
In  this  proceeding  the  petitioners  pray  for  a  writ  of  mandate 
commanding  the  defendant  to  make  the  demanded  certificate. 

The  duty  of  the  city  auditor  to  make  certificates  of  the  kind 
here  required  is  prescribed  by  section  14  of  chapter  2  of 
article  II  of  the  charter  of  the  city  of  San  Diego.  That  he 
must  do  this  in  a  proper  case  is  not  denied.  (Higgins  v.  San 
Diego  Water  Co.,  118  Cal.  524,  551,  [45  Pac.  824,  50  Pac. 
670] ;  Pollok  V.  Ciiy  of  San  Diego,  118  CaL  593,  596,  [50  Pac. 
769].) 

Section  8%  of  article  XI  of  the  constitution  of  California, 
as  amended  October  10,  1911,  and  also  as  amended  November 
3,  1914,  provides  that  ^'it  shall  be  competent,  in  all  charters 
framed  under  the  authority  given  by  section  eight  of  this 
article,  to  provide,  in  addition  to  those  provisions  allowable  by 
this  constitution  and  by  the  laws  of  the  state  as  follows :  .  .  . 
2.  For  the  manner  in  which,  the  times  at  which,  and  the  terms 
for  which  the  members  of  boards  of  education  shall  be  elected 
or  appointed,  for  their  qualifications,  compensation  and  re- 
moval, and  for  the  number  which  shall  constitute  any  one  of 
such  boards.''  The  charter  of  the  city  of  San  Diego  at  all 
times  since  its  adoption  in  1889  has  provided  that  the  govern- 
ment of  the  San  Diego  school  district  shall  be  vested  in  a 
board  of  education.  As  amended  in  the  year  1905,  section  2 
of  article  VII  of  the  charter  reads  as  follows:  "The  govern- 
ment of  the  San  Diego  school  district  shall  be  vested  in  a 
board  of  education,  composed  of  five  persons,  who  shall  be 
elected  by  the  electors  of  the  city  of  San  Dies^o,  at  large,  at 
the  same  time  and  in  the  same  manner  as  other  municipal 
officers,  and  each  of  whom  shall  have  been  for  two  years  a  resi- 
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dent  of  said  city,  who  shall  be  styled  member  of  the  board  of 
education.  They  shall  serve  four  years,  or  until  their  suc- 
cessors are  elected  and  qualified."  Chapter  3  of  article  I  of 
the  charter,  as  amended  in  1909,  provides  for  the  manner  in 
which  all  primary  and  general  municipal  elections  for  the 
nomination  and  election  of  municipal  officers  shall  be  con- 
ducted in  the  city  of  San  Diego.  In  that  chapter  members  of 
the  board  of  education  are  listed  as  municipal  officers  to  be 
elected.  Section  4  of  chapter  4  of  article  I  of  the  charter,  as 
enacted  in  the  year  1915,  provides  for  the  recall  of  '*the 
holder  of  any  elective  office  of  this  municipality,"  and  pre- 
scribes the  procedure  for  such  recall.  Section  3  of  article 
VII  of  the  charter  provides  that  **the  duties  and  powers  of 
the  board  of  education  shall  be  such  as  are  now,  or  may  here- 
after be  enjoined  and  conferred  on  boards  of  education  in 
city  and  school  districts  by  the  laws  of  the  state  of  Cali- 
fornia." 

Section  1576  of  the  Political  Code  provides  that  every  city 
(with  an  exception  not  important  here)  shall  constitute  a 
separate  school  district  which  shall  be  governed  by  the  board 
of  education  or  board  of  school  trustees  of  such  city.  Sec- 
tion 1616  of  the  same  code  provides  that  **  boards  of  education 
are  elected  in  cities  under  the  provisions  of  the  laws  govern- 
ing such  cities,  and  their  powers  and  duties  are  as  prescribed 
in  such  laws,  except  as  otherwise  in  this  chapter  provided." 

The  provisions  of  the  city  charter  leave  no  room  for  doubt 
that  the  charter  recognizes  members  of  the  board  of  educa- 
tion as  municipal  officers.  That  the  constitution  authorizes  a 
city  in  its  charter  to  create  such  municipal  offices  is  also  en- 
tirely clear  and  certain.  The  legislation  of  the  state  concern- 
ing school  districts  has  been  framed  with  an  evident  intent  to 
harmonize  with  the  power  of  cities  to  act  as  school  districts 
and  to  be  governed  by  boards  of  education.  In  Allen  v. 
Board  of  Trustees,  157  Cal.  720,  [109  Pac.  486],  a  writ  of 
mandate  was  granted  requiring  the  board  of  trustees  of  a  city 
of  the  fifth  class  to  include  in  their  call  for  an  election  of  offi- 
cers of  the  city  the  matter  of  election  of  members  of  a  board 
of  education  thereof.  After  citing  that  section  of  the  Munici- 
pal Corporations  Act  which  provides  that  in  cities  of  the  fifth 
class  there  shall  be  a  board  of  education,  and  after  quoting 
from  section  1576  of  the  Political  Code,  the  supreme  court 
declared  that,  ''under  the  plain  terms  of  the  statutes  above 
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cited,  such  city  will  form  a  school  district,  to  be  goyemed  by 
the  board  of  education  of  such  city.  A  board  of  education, 
composed  of  five  members,  ia  a  part  of  the  governmental  ma- 
chinery of  cities  of  the  fifth  class,  and  it  would  therefore  seem 
plain  that  a  call  for  the  election  of  the  officers  required  by  law 
to  be  elected  in  corporations  of  this  dass  must  include  a  call 
for  the  election  of  five  members  of  the  board  of  education." 

It  has  been  stipulated  as  a  fact  in  this  case  that  the  San 
Diego  school  district  of  the  county  of  San  Diego  comprises 
certain  territory  outside  of  the  corporate  limits  of  the  city  of 
San  Diego;  that  the  members  of  the  board  of  education  of  the 
city  of  San  Diego  are  paid  the  salary  provided  for  them  in  the 
charter  of  said  city  by  warrants  drawn  upon  the  county  treas- 
urer, upon  orders  approved  by  the  superintendent  of  schools 
of  the  county  of  San  Diego,  and  are  not  paid  by  the  city  treas- 
urer of  the  city  of  San  Diego.  Belying  upon  these  facts,  the 
defendant  claims  that  the  members  of  the  board  of  education 
of  the  city  are  not  subject  to  recall  under  the  provisions  of 
the  charter  and  are  not  municipal  officers,  because  electors 
outside  of  the  city  limits  and  within  the  school  district  have 
the  right  to  vote  for  the  said  members  and  therefore  they  can- 
not be  termed  municipal  officers;  and  also  because  electors 
outside  of  the  city  are  qualified  as  candidates  for  such  offices 
and  therefore  members  of  the  board  of  education  cannot  be 
termed  municipal  officers. 

If  the  provisions  of  the  written  law  on  this  subject  were 
obscure,  we  might  follow  counsel  for  defendant  in  a  study  of 
the  character  of  the  duties,  powers,  and  functions  of  school 
districts  and  of  their  officers,  as  a  method  of  testing  the  ques- 
tion as  to  whether  or  not  a  member  of  a  city  board  of  education 
is  a  municipal  officer.  But  in  the  absence  of  such  ambiguity 
or  obscurity  such  investigation  is  not  necessary.  If  any  rights 
of  the  persons  residing  in  or  owning  property  within  the 
limits  of  the  San  Diego  school  district  and  outside  of  the  city 
of  San  Diego  have  been  encroached  upon  by  the  creation  of 
the  city  of  San  Diego  as  a  school  district,  there  are  within  the 
law  ample  means  for  the  protection  of  those  rights  without' 
denying  to  the  city  of  San  Diego  the  right  to  have  and  td 
choose  the  members  of  a  board  of  education.  ''That  the| 
education  of  the  youth  is  properly  included  within  the  func-| 
tions  of  a  municipal  government,  cannot  be  denied.  A  mu-. 
nicipal  corporation  is  but  a  branch  of  the  state  government,- 
and  is  established  for  the  purpose  of  aiding  the  legislature  in 
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making  proYision  for  the  wants  and  welfare  of  the  public 
within  the  territory  for  which  it  is  organized,  and  it  is  for 
the  legislature  to  determine  the  extent  to  which  it  will  confer 
upon  such  corporation  any  power  to  aid  it  in  the  discharge  of 
the  obligation  which  the  constitution  has  imposed  upon  it- 
self." (In  re  Wetmare,  99  Gal.  146, 150,  [33  Pac  769,  770] ; 
Los  Angeles  City  School  Dist.  v.  Longden,  148  Gal.  380,  [83 
Pac.  246].)  While  those  decisions  recognize  the  principle 
that  the  school  system  of  the  state  is  a  matter  of  general  con- 
cern and  not  a  municipal  affair,  they  also  recognize  the  right 
of  a  municipality  to  maintain  educational  departments  run- 
ning current  with  the  general  laws  of  the  state  touching  the 
common  school  system.  For  such  purposes  there  is  no  reason 
why  a  city  should  be  denied  the  right  to  have  municipal  offi- 
cers to  take  charge  of  the  educational  activities  of  the  city. 
In  the  case  of  Stem  v.  City  CotuncU  of  Berkeley,  25  Gal.  App. . 
685,  [145  Pac.  167],  the  defendant  challenged  the  validity  of 
a  provision  of  the  city  charter  of  the  city  of  Berkeley  which 
provided  for  compensation  to  a  school  director.  It  was  con- 
tended that  inasmuch  as  the  public  school  system  of  the  state 
has  been  made  by  the  constitution  and  general  laws  a  matter 
of  general  concern,  the  regulation  of  that  system  is  a  state 
affair  as  distinguished  from  a  municipal  affair,  and  therefore 
can  be  rightly  covered  and  controlled  only  by  general  state 
laws.  To  which  the  court  responded:  "Generally  speaking, 
this  may  be  so ;  but  in  our  opinion  appellant,  as  a  school  direc- 
tor of  the  city  of  Berkeley,  is  a  municipal  officer,  irrespective 
of  whether  or  not  the  duties  of  the  office  are  exacted  by  the 
charter  or  imposed  by  the  general  law  of  the  state,  and  there- 
fore the  compensation  to  be  paid  him  by  the  city  out  of  the 
city  treasury  for  services  rendered  the  city  in  maintaining  its 
school  system  as  an  integral  part  of  the  state  school  system  is 
purely  a  municipal  affair,  which  is  exclusively  controlled  by 
charter  provisions,** 

It  is  our  opinion  that  the  right  to  recall  members  of  the 
board  of  education,  equally  with  the  right  to  elect  such  mem- 
bers, is  vested  in  the  city  of  San  Diego.  On  the  record  pre- 
sented herein,  the  petitioners  are  entitled  to  the  demanded 
relief. 

Let  the  peremptory  writ  issue. 

James,  J.,  and  Shaw,  J.,  concurred. 

88  Cal.  APP.—30 
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[Civ.  No.  2436.    PIiBt  Appellate  District.— October  17,  1918.] 

CITY  OF  ALBANY,  Appellant,  v.  UNITED  STATES 
FIDELITY  AND  GUARANTY  COMPANY  (a  Corpora- 
tion),  Respondent. 

Municipal  Cobpobationb — City  of  Albany — Street  Baxlwat  Fran- 
chise— Bond  of  Gka-nteb — ^Validity. — In  this  action  against  the 
surety  on  a  bond,  given  by  the  grantee  of  a  city  franchise  for  the 
construction  and  maintenance  of  a  street  railway  as  security  for  the 
faithful  performance  by  such  grantee  of  the  conditions  of  the  grant, 
it  is  held  that  the  bond  was  not  void  for  want  of  capacity  in  the 
city  to  grant  the  franchise. 

Id. — Effect  of  Gbantt— F^ianchisb  Ibrevocable. — A  franchise  for  a 
street  railroad  under  the  Broughton  Act  (Stats.  1905,  p.  777),  be- 
came at  the  moment  of  the  grant,  an  irrevocable  contract  and  the 
property  of  the  grantee,  of  which  he  could  not  be,  divested  during 
the  time  he  was  required  to  commence  work,  and  after  commencing 
the  work  a  forfeiture  was  impossible  before  the  expiration  of  the 
time  limit  of  three  years  for  completing  it. 

Id. — Franchise  to  Grantee  and  Heirs. — A  franchise  to  the  grantee, 
his  heirs,  successors,  and  assigns  was  not  personal  to  the  grantee, 
but  vested  at  his  death  in  his  heirs. 

Id. — ^Death  of  Grantee. — At  the  death  of  the  grantee,  the  work  could 
have  been  completed  by  his  legal  representatives  or  by  his  bondsmen. 

Id. — Noncompletion  of  Work — Liability  of  Sureties. — ^When,  at  the 
death  of  the  grantee  of  the  franchise,  his  representatives  and  his 
bondsmen  decided  not  to  go  on  and  complete  the  work,  the  franchise 
was  lost  to  them,  but  the  liability  on  the  bond  remained  for  the 
benefit  of  the  city. 

Id. — ^Distinction  Between  Street  Railway  and  Bailboad. — Courts 
have  not  adopted  any  fixed  rule  of  construction  distinguishing  a 
street  railway  from  a  railroad. 

Id. — Right  to  Garry  Passengers,  Freight,  Bzpress  and  Mail. — ^If  a 
city  wishes  to  have  a  railway  within  its  confines  that  shall  carry 
passengers,  freight,  mail  and  express,  it  may  do  so,  there  being 
nothing  in  the  statutes  of  the  state  which  expressly  prohibits  it. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Alameda  County.    J.  J.  Trabucco,  Judge  Presiding. 

The  facts  are  stated  in  the  opinion  of  the  court 


Digitized  by 


Google 


Oct.  1918.]      Albany  v.  United  States  P.  &  G.  Co.  467 

Ostrander,  Clark  ft  Carey,  and  W.  H.  Morrisey,  for 
Appellant. 

Thomas,  Beedy  ft  Lanagan,  for  Respondent. 

LENNON,  P.  J, — ^In  this  case  judgment  was  rendered  for 
the  defendant;  plaintiff  moved  for  a  new  trial;  the  motion 
was  denied  and  plaintiff  appeals  from  the  judgment.  The 
facts  of  the  case,  in  brief,  are  as  follows: 

The  city  of  Albany,  proceeding  under  the  provisions  of  the 
Broughton  Act  (Stats.  1905,  p.  777)  duly  granted  to  E.  A. 
Oowe,  his  heirs,  successors,  and  assigns,  a  franchise  for  the 
construction  and  maintenance  of  a  street  railway  over  a  right 
of  way  approximately  one-half  mile  in  length,  all  within  the 
boundaries  of  that  city.  Gowe,  as  required,  thereafter  fur- 
nished a  bond  in  the  sum  of  five  thousand  dollars,  executed  by 
the  respondent  herein,  a  corporation  for  such  purposes  and 
receiving  premiums  therefor.  This  bond  recited  the  grant  of 
said  franchise  to  the  parties  aforesaid,  its  terms  and  condi- 
tions, and  guaranteed  the  faithful  performance  of  each  and 
every  condition  upon  the  part  of  said  Gowe. 

GK>we  commenced  work  within  the  time  limited  and  actually 
completed  about  one  hundred  feet.  He  died.  Thereafter  no 
further  work  was  performed  and  the  railway  was  never  com- 
pleted. At  the  expiration  of  the  three-year  period  within 
which  the  work  was  to  have  been  accomplished — ^no  further 
time  having  been  granted  therefor — ^the  city  of  Albany,  appel- 
lant herein,  brought  this  action  against  respondent  to  recover 
upon  its  bond. 

Respondent  contends  that  the  giving  of  the  bond  was  with- 
out consideration — ^not  that  it  did  not  receive  its  premium 
therefor — ^but  that  the  franchise  itself  was  void  for  want  of 
capacity  in  the  city  to  grant  a  franchise  which  provided : 

1.  That  the  railway  might  carry  freight,  mail  and  express 
as  well  as  passengers ; 

2.  What  the  fare  should  be  from  the  city  limits  of  Richmond 
to  the  city  of  Albany  if  the  owner  of  the  franchise  granted 
should  ever  operate  a  road  to  the  former  place  as  a  connection 
or  extension  of  the  Albany  road; 

3.  For  the  furnishing  of  electric  lights  of  two  thousand 
eandle-power  for  each  block  of  the  streets  covered  by  the  f ran- 
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chise  whenever  required  by  the  board  of  trustees  of  the  city  of 
Albany ; 

4.  For  the  placing  of  poles  used  in  connection  with  the  rail- 
way inside  of  curb  lines  and  of  wires  at  sufficient  heights  to 
avoid  obstruction  of  ordinary  use  of  such  streets ; 

5.  For  restricting  competition  and  favoring  one  bidder  over 
another. 

Respondent  also  contends  that  the  condition  of  the  bond  was 
not  broken  because  Gowe  died  before  he  was  required  to  begin 
work  under  the  terms  of  the  franchise. 

The  latter  contention  may  be  discussed  and  disposed  of  first 
Gowe  evidently  took  the  franchise  in  good  faith,  went  to  work 
expeditiously,  accomplished  the  laying  of  about  one  hundred 
feet  of  the  road  and  died  well  within  the  period  of  time  when, 
by  the  terms  of  the  franchise,  work  upon  the  road  was  to  have 
been  commenced. 

At  the  instant  of  the  grant  of  the  franchise,  the  franchise  be- 
came an  irrevocable  contract  and  the  property  of  E.  A.  Gowe, 
of  which  he  could  not  be  divested  by  the  city  of  Albany  for  a 
period  of  four  months,  during  which  time  he  was  to  commence 
work.  By  his  own  activity  in  commencing  operations,  he 
made  a  forefeiture  at  the  expiration  of  four  months  an  im- 
possibility and  secured  to  himself,  his  heirs,  succ^sors,  and 
assigns,  the  absolute  right  to  a  time  limit  of  three  years  from 
the  date  of  the  grant  to  complete  the  work — a  right  which  the 
city  of  Albany  could  not  gainsay,  and  which  effectually  pre- 
vented any  action  on  its  part  toward  obtaining  railroad  ac- 
commodations for  its  citizens  along  those  thoroughfares. 

At  Gowe's  death,  his  rights  vested  in  his  heirs  and  his 
estate.  The  work  could  have  been  completed  by  them,  or  by 
his  legal  representatives,  or  by  his  bondsmen.  They  elected 
not  to  do  so.  They  are  bound  by  that  election.  The  fran- 
chise is  lost  to  them,  but  the  liability  on  the  bond  remains  for 
the  benefit  of  the  city  of  Albany  as  a  compensation  for  the 
damage  it  has  suffered. 

It  cannot  be  considered  that  this  contract  was  one  personal 
to  Gowe,  or  that  it  required  his  personal  skill,  and  none  other 
to  complete  it.  It  was  made  expressly  running  to  himself,  his 
Tieirs,  successors,  and  assigns.  At  the  time  of  the  trial,  re- 
spondent could  not  have  seriously  considered  that  the  inten- 
tion was  to  secure  the  individual  services  and  particular  skill 
of  Gowe,  otherwise,  it  is  to  be  presumed  that  evidence  would 
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have  been  introduced  to  show  the  need  of  a  particular  skill  for 
that  piece  of  work  over,  above,  and  beyond  that  required  in 
the  very  ordinary  construction  of  railways.  No  such  showing 
having  been  made,  we  cannot  conceive  that  the  court  should 
take  it  upon  itself  to  supply  that  deficiency. 

Considerable  space  has  been  devoted  by  counsel  for  both 
appellant  and  respondent  in  an  attempt  to  make  an  exact  and 
uncompromising  definition  of  a  street  railway  or  street  rail- 
road and  a  railroad,  and  to  draw  a  dividing  line  so  sharply 
that  further  construction  of  the  term  will  never  again  be 
necessary.  Counsel  have  cited  cases — each  to  sustain  his  own 
view.  The  courts  have  not  been  able  to  adopt  a  fixed  rule  of 
construction,  and  each  case  has,  therefore,  been  decided  upon 
its  own  particular  set  of  facts  and  circumstances.  We  must 
do  so  in  this  case. 

Counsel  have  cited  the  case  of  Railroad  Commra.  v.  Market 
8i.  Ey.  Co.,  132  Cal.  677,  [64  Pac.  1065],  wherein  the  carrier 
was  determined  to  be  a  street  railway  and  outside  the  province 
of  the  railroad  commissioners,  and,  as  a  matter  of  fact,  under 
its  charter  carrying  only  passengers.  Who  will  have  the 
temerity  to  say  that  when  it  carried  the  United  States  mail, 
it  ceased  to  be  a  street  railway  and  became  a  railroad? 
Assuredly,  not  this  court 

In  that  case,  the  question  as  to  whether  or  not  it  could  have 
been  licensed  to  carry  freight  was  not  in  issue.  The  fact  was 
stated  that  it  carried  passengers  only — and  we  may  presume 
it  was  limited  by  the  terms  of  its  franchise  to  that  alone.  But 
in  no  sense  can  it  be  deemed  to  be  a  case  in  point  except  that 
one  part  of  its  reasoning  is  significant:  "That  the  entire  peo- 
ple of  the  state  were  interested  in  the  great  corporations  en- 
gaged in  the  carrying  of  freight  and  passengers  from  one  por- 
tion of  the  state  to  another,  or  from  sister  states  into  or 
through  the  state'';  but  that  the  entire  people  of  the  state 
were  not  "interested  in  the  rates  for  carrying  passengers 
within  the  corporate  limits  of  a  town  or  municipality."  And 
the  court  said:  "It  was  the  policy  of  the  constitution  that 
such  matters  as  concerned  the  inhabitants  of  a  particular  sub- 
division of  the  state  or  county  should  be  governed,  as  far  as 
practicable,  by  local  laws" — ^not  inconsistent  with  the  state 
laws,  of  course.  This  same  reasoning  would  lead  us  to  the  con- 
clusion that  if  the  city  of  Albany  wished  to  have  a  railway 
within  its  confines  which  should  carry  passengers,  freight,  ex- 
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press  and  mail,  that  so  long  as  it  did  not  contravene  any  stat- 
ute of  the  state,  it  might  with  propriety  do  so. 

It  remains,  therefore,  only  to  be  seen  whether  there  is  any- 
thing in  onr  statutes  which  expressly  prohibits  such  a  railway 
service. 

We  find  that  title  HI,  part  IV,  division  first,  of  the  Civil 
Code,  is  directed  to  the  subject  of  railroads,  and  that  section 
465  thereof,  in  enumerating  the  powers  of  a  railroad  corpora- 
tion, says:  "8.  To  carry  persons  and  property  on  their  rail- 
road, and  to  receive  tolls  or  compensation  therefor." 

Title  IV,  Id.,  is  devoted  to  street  railroad  corporations  and 
recognizes  the  rights  of  municipalities  in  which  they  are 
located  to  special  recognition  when  their  streets  and  highways 
are  to  be  used,  and  provides  that  they  must  grant  the  fran- 
chise therefor,  and,  in  section  497,  says  that  they  ''shall  have 
power  to  impose  such  terms,  restrictions,  and  limitations  as  to 
the  use  of  streets  and  the  construction  and  mode  of  operating 
such  electric  and  other  roads  as  may,  by  such  board  or  body, 
be  deemed  for  the  public  safety  or  welfare,"  and  provides 
further,  in  section  510,  that  ''street  railroads  are  governed  by 
the  provisions  of  title  three  of  this  part,  so  far  as  they  are 
applicable,  unless  such  railroads  are  therein  specially  ex- 
cepted." 

There  is  nowhere  to  be  found  in  said  title  III  any  excep- 
tion of  street  railroads  in  the  matter  of  carrying  freight 
in  the  general  power  given  in  subdivision  8  of  section 
465  of  the  Civil  Code.  And  that  the  provisions  for  the  carry- 
ing of  freight  by  railroads  in  general  are  easily  applicable  to 
the  conditions  of  street  railways  is  seen  very  clearly  to-day  in 
the  numerous  instances  where  such  freight  is  actually  being 
carried  in  conjunction  with  passengers  on  such  street  rail- 
ways. 

The  legislature  which  enacted  the  Broughton  Act  is  pre- 
sumed to  have  had  in  mind  the  trend  of  the  decisions  of  the 
courts  as  to  the  scope  of  the  service  to  be  rendered  by  street 
railways  to  municipalities  and  to  have  contemplated  their  con- 
tinuance and  extension. 

As  early  as  1894  the  supreme  court  of  this  state,  in  refusing 
to  grant  damages  to  an  abutting  owner  on  the  theory  of  addi- 
tional servitude  being  placed  upon  the  street  by  the  operation 
of  a  railroad  under  a  grant  by  the  council,  quoted  with  ap- 
proval the  following  language:  "It  has  the  power  to  authorize 
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their  appropriation  to  all  sucli  uses  as  are  conducive  to  the 
public  good,  and  do  not  interfere  with  their  complete  and  un- 
restricted use  as  highways.  .  .  •  " 

The  court  further  said:  "We  are  at  a  loss  •  •  •  to  see  why 
the  transportation  of  freight  by  modem  and  improved 
methods  is  not  equally  entitled  to  encouragement  with  the 
transportation  of  passengers.  The  essential  wants  of  the  citi- 
zen demand  the  former  equally  with  the  latter.  .  •  .  Yet  we 
are  told  in  effect  that,  so  far  as  modem  methods  are  con- 
cerned, so  far  as  ease,  speed,  and  economy  are  involved,  im- 
provements are  to  be  limited  to  the  transportation  of  passen- 
gers; that  cars  with  wheels  adjusted  to  move  upon  fixed 
tracks,  when  applied  to  the  transportation  of  passengers,  are 
within  the  contemplated  objects  in  view  in  opening  the  road 
or  street,  and,  therefore,  add  nothing  material  to  the  burden 
of  the  servitude  of  the  abutting  land  owner,  while  a  precisely 
similar  structure  adapted  to  the  transportation  of  freight  adds 
an  additional  burden  of  a  different  character  to  the  servitude, 
and  cannot  be  tolerated  without  compensation  to  the  abutting 
owner.  .  .  .  We  fail  to  appreciate  the  philosophy  of  the  dis- 
tinction. On  the  contrary,  we  affirm  that  when  a  public  street 
in  a  city  is  dedicated  to  the  general  use  of  the  public,  it  in- 
volves its  use  subject  to  municipal  control  and  limitations  for 
all  the  uses  and  purposes  of  the  public  as  a  street,  including 
such  methods  for  the  transportation  of  passengers  and  freight 
as  modem  science  and  improvements  may  have  rendered 
necessary,  and  that  the  application  of  these  methods,  and,  in- 
deed, of  those  yet  to  be  discovered,  must  have  been  contem- 
plated when  the  street  was  opened  and  the  right  of  way  ob- 
tained. .  .  .  The  thirteenth  subdivision  of  section  862  of  the 
municipal  government  act  of  this  state  authorizes  the  boards 
of  tmstees  of  municipalities  of  the  sixth  class  ...  [of 
which  the  city  of  Albany  is  one],  *to  permit,  under  such  re- 
strictions as  they  may  deem  proper,  the  laying  of  railroad 
tracks  and  the  running  of  cars  drawn  by  horses,  steam,  or 
other  power  thereon  ...  in  the  public  streets.'  The  world 
moves.  Legislation  in  recent  times  has  kept  pace  with  the 
progress  of  the  age.'* 

And  this  case  further  declared  that  the  trend  of  judicial 
opinion  is  that  the  streets  should  be  subject  to  all  the  varied 
wants  of  the  public.     {Montgomery  v.  Santa  Ana  di  WesU 
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minster  By.  Co.,  104  Cal.  186,   [43  Am.  St.  Bep.  89,  25 
L  R.  A.  654,  37  Pac  786].) 

Lewis  on  Eminent  Domain,  third  edition,  page  286,  cites 
with  approval  the  text  of  the  opinion  in  Kinsey  v.  Union 
Traction  Co.,  169  Ind.  563,  [81  N.  B.  922],  and  refers  to  the 
Montgomery  case  above  quoted. 

In  the  Indiana  case  the  court  said  (169  Ind.  612,  [81  N.  E. 
940] ) :  "Undoubtedly  the  chief  business  of  a  street-car  is  the 
carrying  of  passengers,  but  there  appears  in  the  law  of  the 
highway  no  objection  to  its  carrying  light  and  package 
freight.  It  has,  perhaps,  always  been  the  custom  in  Indian- 
apolis to  carry,  for  its  passengers,  hand  baggage,  filled  and 
unfilled  market-baskets,  tool-boxes,  baby-carriages,  clothes* 
baskets,  and  all  manner  of  smaU  articles  and  packages  that 
may  be  conveniently  handled  from  the  platform;  also,  to 
carry,  without  an  accompanying  passenger,  the  United  States 
mail  from  the  central  office  to  the  various  substations  of  the 
city ;  likewise,  a  large  number  of  packages  of  newspapers  from 
downtown  offices,  and  depots  receiving  consignments  from  St. 
Louis,  Cincinnati,  and  Chicago,  to  the  hundreds  of  distribut- 
ing points  throughout  the  city.  Repair  and  construction 
materials,  and,  perhaps,  some  private  freight,  are  hauled 
through  the  city  in  the  local  company's  cars,  and  no  complaint 
is  heard,  nor  inconvenience  manifested.  Besides,  what  gen- 
eral principle  can  be  advanced  in  condemnation  of  the  in- 
closed, reasonably  sized,  neatly  constructed  freight  or  express 
cart  Was  not  the  transportation  of  property  over  the  roads 
and  streets  as  deeply  seated  in  the  dedicatory  purpose  as  the 
passage  of  persons  t  Plainly,  the  reasons  that  justify  the  one 
support  the  other.  The  heavy  drays  and  wagons  employed  in 
handling  the  commerce  of  the  city  are  a  greater  obstruction  to 
the  street,  and  menace  to  the  safety  of  those  using  it,  than  the 
number  of  pedestrians.  Therefore,  a  suitable  car,  com- 
paratively noiseless,  confined  to  a  fixed  track  four  or  five  feet 
wide,  in  the  center  of  the  street,  to  which  track  vehicles  may 
be  safely  adjusted  by  keeping  to  the  right,  and  which  car  will 
carry  twenty-fold  more  freight  or  express  than  a  wagon  oc- 
cupying the  same  amount  of  space  in  the  street,  and  meander- 
ing in  an  irregular  track,  cannot,  for  any  sufficient  reason,  be 
declared  a  nuisance,  or  an  improper  use  of  the  street.  No  use 
should  be  held  improper  that  produces  no  extra  hazard,  and 
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makes  the  way  easier,  safer  and  more  convenient  as  a  passage* 
way  for  the  public  in  common." 

If  the  reasoning  in  these  cases  be  correct  and  there  is  no 
servitude  on  the  street  superimposed  because  of  such  use  of 
the  street,  the  only  possible  objection  to  such  use  could  be 
overcome  by  the  police  regulations  which  remained  unalien- 
ated by  the  franchise. 

As  we  view  the  case,  the  question  whether  the  railway 
might  or  might  not  carry  freight,  express  and  mail,  in  con- 
junction  with  its  passenger  service,  could  only  be  raised  by  a 
citizen  or  resident  or  property  owner  of  the  city  of  Albany; 
and  as  to  whether  or  not  after  this  lapse  of  time,  lack  of  objec- 
tion and  opposition  to  the  grant  of  the  franchise,  such  an 
objector  could  have  been  heard  is  not  pertinent  for  us  to  de- 
cide at  this  time,  as  no  such  objector  is  before  this  court. 

If  it  were  possible  for  the  state  to  maintain  an  action 
through  the  attorney-general,  would  it  not  be  limited  to  an 
action  to  subjugate  the  road  to  the  jurisdiction  of  the  state 
and  its  railroad  commissioners  t  It  surely  could  not  be  for 
the  abrogation  of  the  franchise  granted  by  the  city  of  Albany, 
from  which  city,  even  in  the  event  of  an  adverse  decision  by 
the  court  in  such  a  supposititious  case,  Gowe  or  his  successors 
would  have  to  obtain  the  franchise  for  the  use  of  its  streets. 
For  the  grant  having  already  been  made,  it  could  not  be  re- 
pudiated by  the  city  and  Gowe's  property  confiscated.  In 
what  other  material  way  than  the  fixing  of  rates  for  the  ser- 
vice, other  than  the  passenger  service,  would  a  railway  wholly 
within  the  confines  of  a  city  be  aflfected  if  it  were  under  the 
jurisdiction  of  the  railroad  commission  t 

The  contract  for  the  service  to  be  rendered  by  the  road  is  a 
severable  one,  because  it  is  certainly  possible  to  operate  for 
passenger  service  alone.  Inasmuch  as  we  are  of  the  opinion 
that  the  grant  of  the  franchise  for  the  carrying  of  passengers, 
as  well  as  commodities,  was  within  the  power  of  the  city,  it  is 
not  necessary  to  consider  the  questions  of  the  severability  of 
the  contract,  except  to  remark  that  the  franchise  by  its  word- 
ing has  made  clear  that  parts  of  it  are  to  be  considered  sep- 
arately and  as  a  condition  subsequent,  to  wit,  the  rate  of  fare 
in  the  event  of  a  remote  contingency  of  the  spme  ownership 
of  an  extended  line;  the  furnishing  of  certain  electric  light 
whenever,  if  ever,  required  by  the  city;  the  height  of  poles 
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and  the  stringing  of  wires,  if  wires  and  poles  are  used  in  con- 
nection with  the  service. 

We  do  not  follow  counsel's  reasoning  that  the  regulation  of 
the  height  and  the  placing  of  poles  and  wires,  or  the  fixing  of 
fares,  if  attempted  to  be  enforced,  would  create  a  condition 
where  one  class  of  bidder  would  be  favored  over  another. 
The  requirement  of  a  certain  candle-power  to  be  furnished  is 
a  proper  and  usual  requirement  and  is  intended  to  be  and  ia 
only  a  fixing  of  the  maximum  amount  of  light  which  a  con- 
tractor will  be  required  to  furnish.  That  candle-power  and 
that  lighting  could  be  furnished  by  any  person,  whether  he  in- 
tended to  run  a  horse-car  or  one  propelled  by  liquified  air,  or 
by  any  motive  power  hereafter  to  be  invented.  It  is  imma- 
terial to  the  city  as  to  how  it  is  produced,  but  it  does  not  leave 
the  city  in  a  position  to  arbitrarily  demand  either  an  amount 
of  light  or  a  kind  of  current  which  would  place  an  untoward 
burden  upon  the  bidder. 

Those  minor  provisions  were  evidently  deemed  to  be  for  the 
safety  and  welfare  of  the  public  and,  as  such,  were  within  the 
power  of  the  city  to  exact. 

For  the  reasons  above  stated,  the  judgment  should  be  re- 
versed, and  it  is  so  ordered. 

Sturtevant,  J.,  pro  tern.,  and  Beasly,  J.,  pro  iem.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  December  16,  1918. 


[Grim.  No.  450.    Tbird  AppeHate  Distri^st.— October  18,  1918.] 

In  the  Matter  of  the  Application  of  ALFRED  JACOBS  for 
a  Writ  of  Habeas  Corpus. 

Cbiminal  Law — Habeas  Cobpus — Soops  of  V7bit — Ebbobs  of  Law  Bb- 
sui/nNO  IN  A  Conviction  not  Reviewed. — The  writ  of  habeas  cor- 
pus 18  not  a  writ  of  error  or  a  mode  whereby  errors  of  law  occurring 
at  a  trial  may  be  reviewed,  its  sole  function  and  the  full  scope  of 
the  inquiry  authorized  to  be  prosecuted  through  its  instrumentality 
being  the  question  of  jurisdiction,  so  that  a  judgment  of  conyiction 
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and  sentcfDce,  unless  Toid  upon  its  He%,  will  stand  against  the  writ 
of  habeas  corpus,  even  though  during  the  trial  enlminating  in  such 
judgment  many  errors  prejudicial  to  the  rights  of  the  prisoner  maj 
have  been  committed. 

APPLICATION  for  a  Writ  of  Habeas  Corpus  directed 
against  the  warden  of  the  State  Prison  at  Folsom. 

The  facts  are  stated  in  the  opinion  of  the  court 

Alfred  Jacobs,  in  pro.  per.,  for  Petitioner. 

HART,  J. — The  petitioner,  now  confined  in  the  Polsom 
state  prison,  claiming  that  he  is  being  restrained  of  his  liberty 
by  the  warden  of  said  prison  without  warrant  or  authority  of 
law,  has  made  this  application  to  me,  to  the  end  that  the  cause 
of  his  imprisonment  may  be  inquired  into  and  thereupon  his 
restraint  declared  illegal  and  that  he  consequently  be  dis- 
charged therefrom. 

An  examination  of  the  petition  for  the  writ  has  readily  con- 
vinced me  that  no  legal  ground  is  therein  stated  for  the  issu* 
ance  thereof  and  that  the  application  will,  therefore,  have  to 
be  denied. 

Ordinarily,  an  opinion  setting  forth  the  reasons  for  the 
denial  of  an  application  for  a  writ  of  habeas  corpus  is  not 
deemed  necessary,  the  mere  order  denying  the  same  being 
su£Scient.  In  this  instance,  however,  the  petitioner,  who  is 
not  an  attorney,  makes  the  application  himself,  or  in  propria 
persona,  and,  inasmuch  as  he  is  not  a  lawyer  and  acquainted 
with  the  remedial  function  or  scope  of  the  writ  of  habeas 
corpus,  at  least  so  far  as  that  writ  is  invocable  where  the  claim 
is  that  a  citizen  is  deprived  of  his  personal  liberty  by  virtue  of 
some  process  issued  by  a  state  tribunal  purporting  to  act 
under  some  local  law  of  the  state,  I  think  it  is  but  fair  to  the 
prisoner  to  reduce  to  writing  the  grounds  upon  which  his 
application  must  be  and  is  denied. 

In  the  first  place,  I  may  remark  that  the  statement  in  the 
petition  that  the  writ  of  habeas  corpus  is  a  writ  of  error,  or  a 
mode  whereby  errors  of  law  occurring  at  a  trial  may  be  re- 
viewed, is  erroneous,  at  least  so  far  as  this  state  is  concerned. 
The  sole  function  or  the  full  scope  of  the  inquiry  which  is 
authorized  to  be  prosecuted  through  the  instrumentality  of 
that  writ  is  the  question  of  jurisdictioii<    If,  therefore,  a  judg- 
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ment  of  conyiction  and  sentence  in  a  criminal  case  is  not  void 
upon  its  face,  it  will  stand  as  against  a  collateral  attack,  such 
as  is  the  attack  upon  such  a  judgment  through  the  writ  of 
Tiabeas  carpus,  even  though  it  might  be  shown,  if  it  were 
proper  to  show  it  in  a  proceeding  on  habeas  corpus,  that  dur- 
ing the  trial  culminating  in  such  judgment  many  egregious 
errors,  prejudicial  to  the  rights  of  the  prisoner,  had  been 
eommitted* 

The  petitioner  here  was  convicted  by  a  jury  in  the  superior 
court  of  Sonoma  County  on  the  sixth  day  of  December,  1916, 
of  a  crime  against  nature,  and,  on  the  12^  of  the  same  month, 
was  sentenced  therefor  to  a  term  of  twelve  years  in  the  state 
penitentiary.  As  grounds  for  the  petitioner's  release  from 
the  custody  of  the  warden,  the  petition  states,  in  substance, 
that  the  judge  who  presided  at  the  trial  in  the  superior  court 
refused  to  compel  two  certain  witnesses,  named  in  the  petition, 
to  appear  in  court  and  testify  in  petitioner's  behalf;  that  the 
magistrate  who  held  the  preliminary  examination  of  the  peti- 
tioner on  the  charge  of  which  he  was  subsequently  convicted 
and  committed  him  for  trial  on  said  charge  in  the  superior 
court,  refused  to  compel  the  examination  by  a  physician  of 
the  person  upon  whom  the  crime  charged  against  petitioner 
was  alleged  to  have  been  committed  for  the  purpose  of  deter- 
mining whether  the  act  constituting  the  crime  charged  had 
actually  been  committed  upon  such  person;  that,  '^ because  of 
such  refusals,''  the  petitioner  was  deprived  of  an  opportunity 
to  prove  his  innocence  of  the  crime  of  which  he  was  convicted 
and  for  which  he  is  now  being  restrained  of  his  personal 
liberly. 

It  is  not  made  clear  in  the  petition  just  what  is  meant  by 
the  complaint  that  the  judge  of  the  superior  court  refused  to 
compel  certain  witnesses  to  appear  and  testify  for  the  peti- 
tioner. If  it  is  meant  that  the  witnesses  failed  to  appear  in 
court  after  having  been  regularly  subpoenaed  and  that  the 
court  refused  to  issue  the  proper  process  for  compelling  them 
to  obey  the  subpoenas  and  so  made  to  appear  in  court,  one 
ready  reply  is  that  the  record  of  the  trial  is  not  before  us,  and 
in  such  ease,  even  upon  appeal,  the  presumption  would  be  and 
is  that  the  refusal  to  take  steps  to  bring  the  defaulting  wit- 
nesses into  court  did  not  involve  an  abuse  of  judicial  discre- 
tion. But,  in  any  event,  it  is,  of  course,  readily  obvious  to  the 
legal  mind  that  the  grounds  above  set  forth  are  wholly  insuffl- 
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cient  to  justify  the  issnance  of  a  writ  of  habeas  corpus.  In 
other  wordB,  the  points  therein  involved,  even  if  reviewable 
under  any  circumstances,  may  only  be  reviewed  on  appeal  and 
not  in  a  proceeding  on  habects  corpus.  As  to  the  action  of  the 
magistrate  above  mentioned,  even  if  such  action  were  a  legal 
ground  for  setting  aside  the  information  (and  obviously  it  is 
not),  the  only  way  in  which  it  could  be  reviewed  by  this  court, 
if  at  all,  would  be  upon  appeal  upon  a  proper  and  timely 
record  made  with  respect  thereto  in  the  superior  court. 

Manifestly,  the  application  for  the  writ  must  be  denied,  and 
it  18  80  ordered. 


[Oir.  No.  2529.    Flitt  Appellate  Distrlet.— October  18,  1918.] 

NAPA  VALLEY  ELECTRIC  COMPANY  (a  Corporation), 
Appellant,  v.  CALISTOQA  ELECTRIC  COMPANY  (a 
Corporation),  Respondent 

PcMJo  UTiLrmEs  Act — Electwo  Corporation — 8am  of  Properties — 
Specific  Perpormance  —  Pleading  —  Demurrer. — A  complaint,  in 
an  action  bj  one  crlectrie  corporation  against  another  electric  corpo- 
ration for  the  specific  performance  of  a  contract  by  the  defendant 
to  convey  its  properties  to  the  plaintiff,  which  fails  to  allege  that 
there  has  been  secured  from  the  Railroad  Commission  of  the  state 
of  California  an  order  anthoriring  the  defendant  to  sell  to  plaintiff 
as  required  bj  section  51  of  the  Public  Utilities  Act,  does  not  state 
a  cause  of  action. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Napa 
County.    Henry  C.  Gesf ord,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

U'Ren  &  Beard,  for  Appellant 

Asher,  Meyerstein  &  McNutt,  Joseph  C.  Meyerstein,  H.  Ll 
Johnston,  and  L.  E.  Johnston,  for  Respondent 

STUETEVANT,  J.,  pro  fern.— The  plaintiff  brought  this 
action  against  the  defendant  to  compel  it  to  convey  to  plaintiff 
its  properties  on  which  it  had  given  the  defendant  an  option. 
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The  lower  court  sustained  a  demurrer  to  the  plaintiff's 
amended  complaint,  the  plaintiff  elected  not  to  amend,  judg- 
ment was  entered  in  favor  of  the  defendant,  and  the  plaintiff 
has  appealed  on  the  judgment-roll.  The  plaintiff  is  a  public 
service  corporation  serving  electric  energy  to  the  inhabitants 
of  St  Helena,  and  the  defendant  is  the  same  kind  of  a  cor- 
poration serving  the  inhabitants  of  Calistoga.  December  31, 
1914,  each  corporation  executed  to  the  other  an  option  to  seU 
to  the  other.  The  plaintiff  first  sought  to  exercise  its  option, 
and,  as  the  defendant  failed  to  comply,  this  action  in  specific 
performance  was  commenced.  In  its  amended  complaint  the 
plaintiff  does  not  allege  that  either  the  plaintiff  or  the  de- 
fendant has  ''secured  from  the  Railroad  Commission  of  the 
state  of  California  an  order  authorizing  the  defendant  to  sell 
to  the  plaintiff."  The  defendant  claims  such  an  allegation  is 
a  prerequisite  to  a  cause  of  action  in  such  a  case.  The  plain- 
tiff urges  (1)  that  if  such  is  the  law,  then  no  contract  to  sell 
a  public  utility  plant  can  be  enforced;  and  (2)  that  the  ob- 
jection is  premature.  We  shall  consider  these  contentions  to- 
gether. Subdivision  "a"  of  section  51  of  the  Public  Utilities 
Act  (SUts.  1911  [Ex.  Sess.],  p.  44),  provides: 

''No  .  .  .  electrical  corporation  .  .  .  shall  henceforth  sell, 
lease,  assign,  mortgage  or  otherwise  dispose  of  or  encumber 
the  whole  or  any  part  of  its  .  .  .  line,  plant  or  system,  neces- 
sary or  useful  in  the  performance  of  its  duties  to  the  public, 
or  any  franchise  or  permit  or  any  right  thereunder,  nor  by 
any  means  whatsoever,  direct  or  indirect,  merge  or  consolidate 
its  .  .  .  line,  plant  or  system,  or  franchises  or  permits  or  any 
part  thereof  with  any  other  public  utility,  without  having  first 
received  from  the  commission  an  order  authorizing  it  so  to 
do.  Every  such  sale  .  .  .  made  other  than  in  accordance 
with  the  order  and  approval  of  the  commission  authorizing  the 
same  shall  be  void.  ..." 

Section  76  of  the  same  statute  (page  61)    provides: 

*'Any  public  utility  which  violates  or  fails  to  comply  with 
any  provisions  ...  of  this  act  ...  is  subject  to  a  penalty  of 
not  less  than  $500  nor  more  than  $2,000  for  each  and  every 
offense." 

It  needs  no  citation  of  authority  to  the  effect  that  said 
statute  was  enacted  primarily  in  behalf  of  the  public  rather 
than  the  osiers  of  public  utilities.  It  is  a  settled  rule  that 
a  contract  will  not  be  enforced  if  the  contract  is  in  viola^ 
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tion  of  the  provisions  of  a  statute  enacted  for  the  protec- 
tion of  the  public.  {Levinson  v.  Boas,  150  Cal.  185,  193, 
[11  Ann.  Cas.  661,  12  L.  R.  A.  (N.  S.)  575,  88  Pac.  825].) 
It  will  be  noted  that  the  language  of  the  Public  Utilities 
Act  is  not  only  prohibitory,  but  a  penalty  is  provided  for 
violations  thereof.  Such  a  statute  must  be  construed  as 
being  prohibitory,  and  a  contract  made  in  contravention  of 
the  terms  thereof  is  void  and  is  unenforceable.  {Berka  v. 
Woodiuard,  125  Cal.  119, 127,  [73  Am.  St.  Rep.  31,  45  L.  R.  A. 
420,  57  Pac.  777] ;  State  v.  Wilson,  73  Kan.  334,  343,  [117  Am. 
St.  Rep.  479,  84  Pac.  737,  80  Pac.  639],  and  extended  notes.) 
A  court  of  equity  will  never  assume  jurisdiction  to  prepare  a 
decree  dependent  for  its  efficacy  on  the  approval  or  rejection 
of  some  other  co-ordinate  or  inferior  board  or  tribunal,  but 
only  when  the  court  can  enforce  its  decree.  (3  Pomeroy's 
Equity  Jurisprudence,  sec.  1405 ;  Senter  v.  Dams,  38  Cal.  450, 
455.)  Furthermore,  when,  acting  within  the  scope  of  its  con- 
stitutional powers,  the  legislature  has  sought  by  statute  to 
provide  that  certain  contracts  may  be  made  only  after  obtain- 
ing certain  permits  so  to  do,  such  permits  become  conditions 
precedent  to  the  making  of  enforceable  contracts.  {Gardner 
jv.  Tatum,  81  Cal.  370,  [22  Pac.  880] ;  Jacks  v.  Taylor,  24  Cal 
App.  667,  674,  675,  [142  Pac.  121] ;  State  v.  Wilson,  73  Kan. 
334,  343,  [117  Am.  St.  Rep.  479,  506,  507,  80  Pac.  639,  84  Pac. 
737].)  In  the  instances  mentioned  above  the  purported  con- 
tract is  illegal.  When  that  fact  is  called  to  the  attention  of 
the  court,  the  court  will  refuse  the  plaintiff  any  relief  and 
will  leave  the  parties  where  it  finds  them.  Such  action  is 
taken  not  to  help  the  defendant,  but  not  to  help  the  plaintiff ; 
not  for  the  sake  of  either  party,  but  for  the  sake  of  the  law 
itself.  {Union  v.  Buckman,  150  Cal.  159,  164,  165,  [119  Am. 
St.  Rep.  164,  11  Ann.  Cas.  609,  9  L.  R.  A.  (N.  S.)  568,  88  Pac. 
708] ;  O'Brien  v.  Shea,  208  Mass.  528,  [22  Ann,  Cas.  1030, 
1033,  95  N.  E.  99].) 

The  judgment  should  be  affirmed,  and  it  is  so  ordered. 

Lennon,  P.  J.,  and  Beasly,  J.,  pro  tern,,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  December  16,  1918,  and  the  following 
opinion  then  rendered  thereon; 


Digitized  by 


Google 


480  Ells  v.  Board  of  Supervisors.     [38  Cal.  App. 

THE  COURT. — ^The  application  for  a  hearing  in  this  court, 
after  decision  in  the  district  court  of  appeal  of  the  first  appel- 
late district,  is  denied. 

In  denying  the  application,  we  deem  it  proper  to  say  that 
we  do  so  upon  the  theory  that,  in  view  of  the  matters  stated 
in  the  opinion,  the  equitable  remedy  of  specific  performance 
is  not  available  to  the  plaintiff.  In  view  of  such  a  conclusion, 
it  is  unnecessary  to  decide  whether  the  attempted  agreement 
was  absolutely  void,  and  we  are  not  to  be  understood  as  ez- 
piessing  any  opinion  thereon. 


[C!t.  No.  2762.    Second  Appellate  DiBtriet.— October  21,  191S.] 

AGNES   G.    ELLS,   Petitioner,   v.    BOARD    OP    SUPER- 
VISORS  OP  SAN  DIEGO  COUNTY,  Respondents. 

Ibbigation  District  —  Organization  —  Noncz  of  Progsedings  —  Dui 
Process  of  Law. — ^In  order  to  satisfy  the  requirement  that  juris- 
diction over  a  proceeding  leading  to  the  organization  of  a  public 
corporation,  such  as  an  irrigation  district,  must  be  obtained  by  "due 
process  of  law,"  the  statute  must  provide  for  some  kind  of  reaaon- 
able  notice  to  persons  legally  interested  in  the  subject  matter  of  the 
proceeding,  and,  in  providing  for  such  notice,  the  legislature  must 
require  all  that  is  essential  to  constitute  "due  process  of  law,"  as 
that  phrase  is  used  in  the  fourteenth  amendment  to  the  constitution 
of  the  United  States,  and  in  section  13  of  article  I  of  the  constitu- 
tion of  this  state. 

Id. — Power  of  I/Egislature — ^Finding  of  Notice. — ^The  legislature  has 
no  power  to  destroy  the  effect  of  such  essential  requirements  by  pro- 
viding that  a  finding  by  a  subordinate  legislative  body  that  due 
notice  has  been  given  shall  be  conclusive. 

Id. — ^Publication  of  Notice — Ebjsors  and  Omissions  of  Names. — The 
legislature  in  providing  by  the  act  of  March  31,  1897,  for  the  organ- 
isation of  irrigation  districts  (Stats.  1897,  p.  254,  Deering's  Gen- 
eral Laws,  Act  No.  1726,  edition  1915),  was  not  bound  to  require 
that  the  names  of  all  persons  who  sign  a  petition  proposing  the 
organization  of  an  irrigation  district  should  appear  in  the  published 
notice  of  the  meeting  at  which  the  petition  would  be  presented  to 
the  board  of  supervisors,  but,  if  it  did  make  such  requirement,  it 
had  power  to  provide  that  errors  in  names  or  omissions  of  names 
should  not  vitiate  the  proeeedinga. 
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Id. — Proceedings  not  Inyolying  Asskssmints — ^Liberal  Oonstruo- 
TiON. — ^Proceedings  having  relation  only  to  the  organization  of  an 
irrigation  district  and  not  involving  any  aasesBment  against  prop- 
erty are  not  subject  to  the  mle  of  strict  construction. 

PROCEEDINGS  in  Certiorari  to  review  certain  orders  of 
the  board  of  supervisors  of  San  Diego  County  determining 
the  disorganization  of  Cardiff  Irrigation  District. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Ollelveny,  MilliMn  &  Tuller  and  Roy  V.  Reppy,  for 
Petitioner. 

Crouch  &  Chambers,  for  Cardiff  Irrigation  District. 

W.  F.  Schuermeyer,  District  Attorney,  and  C.  G.  Selleck, 
Deputy  District  Attorney,  for  Respondents. 

CONREY,  P.  J.— Certiorari.  On  the  fifteenth  day  of 
November,  1915,  there  v^as  presented  to  the  board  of  super- 
visors of  San  Diego  County  a  petition  for  the  formation  of 
an  irrigation  district  under  the  provisions  of  an  act  entitled, 
''*An  act  to  provide  for  the  organization  and  government  of 
irrigation  districts,"  etc.,  approved  March  31,  1897,  and  the 
amendments  thereto  (Act  No.  1726  of  the  1915  Edition  of 
Deering's  Gen.  Laws  of  California),  such  district  to  be  known 
as  and  called  ** Cardiff  Irrigation  District."  Thereafter,  in 
attempted  compliance  with  the  statute,  such  proceedings  were 
had  that  on  the  twentieth  day  of  March,  1916,  the  board  of 
supervisors,  by  order  entered  upon  its  minutes,  declared  that 
the  territory  described  therein  was  thereby  duly  organized  as 
an  irrigation  district  under  the  name  above  stated.  In  this 
proceeding,  wherein  a  writ  of  review  has  been  issued  and 
upon  which  return  has  been  duly  made,  the  petitioner  seeks 
to  have  judgment  that  said  order  of  March  20,  1916,  and  the 
orders  made  in  said  matter  by  said  board  of  supervisors  prior 
thereto,  be  annulled. 

The  statute  provides  that  a  petition  proposing  the  organiza- 
tion of  an  irrigation  district  must  be  signed  by  a  majority  in 
number  of  the  holders  of  title  or  evidence  of  title  to  lands 
susceptible  of  irrigation  from  a  common  source  and  by  the 
same  system  of  works  and  representing  a  majority  in  assessed 
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value  of  said  lands.  Section  2  of  the  act  contains  the  follow- 
ing provisions:  **The  petition  may  consist  of  any  number  of 
separate  instruments.  .  .  .  Said  petition  shall  be  presented  at 
a  regular  meeting  of  said  board  and  shall  be  published  for  at 
least  two  weeks  before  the  time  at  which  the  same  is  to  be  pre- 
sented in  some  newspaper  of  general  circulation,  printed  and 
published  in  the  county  where  said  petition  is  presented,  to- 
gether with  a  notice  stating  the  time  of  the  meeting  at  which 
the  same  will  be  presented  .  .  .  When  contained  upon  more 
than  one  instrument,  one  copy  only  of  such  petition  need  be 
published,  but  the  names  attached  to  all  of  said  instruments 
must  appear  in  such  publication.  .  .  .  When  said  petition  is 
presented  said  board  of  supervisors  shall  hear  the  same  and 
shall  proceed  to  determine  whether  or  not  said  petition  com- 
plies with  the  requirements  hereinbefore  set  forth  and 
whether  or  not  the  notice  required  herein  has  been  published 
as  required.  ...  No  defect  in  the  contents  of  the  petition  or 
in  the  title  to  or  form  of  the  notice  or  signatures,  or  lack  of 
signatures  thereto,  shall  vitiate  any  proceedings  thereon ;  pro- 
vided, such  petition  or  petitions  have  a  suflBcient  number  of 
qualified  signatures  attached  thereto.  The  determination  of 
tile  board  shall  be  expressed  by  resolution.'*  Section  3  pro- 
vides that,  ''upon  the  final  hearing  of  said  petition  or  said 
matter,  the  board  of  supervisors  shall  make  an  order  reaffirm- 
ing its  conclusions  as  to  the  genuineness  and  sufficiency  of  the 
petition  and  notice  hereinbefore  provided  for.  .  .  .  Said 
order  shall  be  entered  in  full  upon  the  minutes  of  said  board.'* 
Section  4  reads  as  follows:  ''A  finding  of  the  board  of  super- 
visors in  favor  of  the  genuineness  and  sufficiency  of  the  peti- 
tion and  notice  shall  be  final  and  conclusive  against  all  persons 
except  the  state  of  California  upon  suit  commenced  by  the 
attorney-general.  ..." 

The  first  nine  pages  of  the  petition  as  presented  to  the 
board  of  supervisors  contain  the  full  text  of  the  petition,  fol- 
lowed by  228  names.  Following  these  nine  pages  are  86  sep- 
arate sheets  of  paper  on  which  are  signed  the  aggregate 
number  of  94  names.  On  each  of  said  86  sheets  there  is  type- 
written a  duplicate  of  the  first  nine  pages  (which  we  will  call 
section  1),  excepting  the  said  228  signatures  thereto,  and 
with  one  other  difference  next  hereinafter  noted.  Section  6  of 
the  petition  in  section  1  states  that  **the  lands  intended  to  bo 
included  within  the  boundaries  of  the  said  pioposed  irriga- 
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tion  district  are  situated  in  the  county  of  San  Diego,  state  of 
California,  and  described  as  follows,  to  wit."  The  descrip- 
tion ]s  then  given.  Section  6  of  the  petition  as  printed  on  all 
of  the  other  sheets  reads  as  follows:  ''The  lands  intended  to  be 
included  within  the  boundaries  of  the  said  proposed  irrigation 
district  are  situated  in  the  county  of  San  Diego,  state  of  Cali- 
fornia." Section  1  and  all  of  the  other  sheets,  as  presented 
to  the  board,  were  attached  together  as  one  document. 

Petitioner  claims  that  the  board  of  supervisors  was  without 
jurisdiction  to  make  the  orders  attacked  in  this  proceeding, 
by  reason  of  two  alleged  irregularities  in  the  publication  of 
the  notice  required  to  be  given  before  the  presentation  of  the 
petition  to  the  board  of  supervisors.  These  irregularities  are 
said  to  consist,  first,  in  failure  to  set  out  in  the  publication 
the  text  of  the  form  of  petition  as  shown  on  the  86  sheets 
with  individual  signatures,  and,  second,  the  omission  from 
the  publication  of  the  names  of  seven  signers  of  the  petition. 
The  notice  as  published  contained  a  complete  copy  of  the 
petition  as  shown  in  section  1,  without  showing  that  the  peti- 
tion had  been  signed  in  separate  sections,  or  that  any  of  them 
were  in  any  respect  different  from  the  text  of  the  petition  as 
contained  in  section  1.  The  notice  of  the  petition  as  published 
contained  all  of  the  228  names  signed  to  section  1,  together 
with  87  of  the  94  names  signed  to  the  other  sectiouis.  The 
petition  was  presented  to  the  board  of  supervisors  on  the 
fifteenth  day  of  November,  1915,  and  the  hearing  thereon  was 
continued  to  November  19,  1915.  On  that  day  the  board  of 
supervisors  in  due  form  adopted  the  resolution,  which,  among 
other  things,  declared  that  the  petition  contained  a  majority 
in  number  of  the  names  of  holders  of  title  in  the  proposed 
district,  as  shown  by  the  equalized  assessment-rolls,  and  a 
majority  in  value  of  lands  assessed  against  the  signers  of  the 
petition ;  and  that  the  petition  and  notice  of  hearing  had  been 
published  for  two  weeks  prior  to  the  date  of  hearing  thereon, 
in  a  newspaper  of  general  circulation  published  in  the  city  of 
San  Diego,  as  required  by  said  act.  In  due  time,  an  election 
having  been  held  and  the  result  thereof  having  been  ascer- 
tained in  the  form  required  by  law,  the  board  made  its  order 
of  March  20,  1916,  purporting  to  declare  the  described  terri- 
tory duly  organized  as  an  irrigation  district.  In  its  order 
made  at  the  final  hearing  on  the  petition,  when  the  election 
was  called,  the  board  of  supervisors  reafSrmed  its  conclusions 
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as  to  the  genuineness  and  sufficiency  of  the  petition  and 
notice. 

In  order  to  satisfy  the  requirement  that  jurisdiction,  oyer 
a  proceeding  leading  to  the  organization  of  a  public  corpora- 
tion such  as  an  irrigation  district,  must  be  obtained  by  due 
process  of  law,  it  is  necessary  that  the  statute  provide  for 
some  kind  of  reasonable  notice  to  persons  legally  interested  in 
the  subject  matter  of  the  proceeding.  In  providing  for  such 
notice,  the  legislature  must  require  all  that  is  essential  to  con- 
stitute ''due  process  of  law''  as  that  phrase  is  used  in  the 
fourteenth  amendment  of  the  constitution  of  the  United 
States  and  in  section  13  of  article  I  of  the  constitution  of  this 
state.  It  is  not  within  the  power  of  the  legislature  to  de- 
stroy the  effect  of  such  essential  requirements  by  providing 
that  a  finding  by  a  subordinate  legislative  body  that  due 
notice  has  been  given  shall  be  final  and  conclusive.  But  in 
providing  for  notice  of  proceedings  like  those  here  under  con- 
sideration, the  legislature  may  go  beyond  those  things  which 
are  absolutely  necessary,  and  may  prescribe  in  detail,  accord- 
ing to  its  will,  the  form  and  manner  in  which  the  notice  shall 
be  given.  As  to  such  minutiae,  as  the  legislature  might  omit 
them  altogether  without  affecting  the  validity  of  the  proceed- 
ing, so  also  it  may  provide  that  defects  or  failures  to  comply 
shall  not  be  fatal,  and  may  give  finality  to  findings  which  de- 
termine that  those  conditions  of  the  statute  have  been  ful- 
filled. The  principle  on  which  we  here  rely  was  fully  stated 
and  discussed  in  Chase  v.  Traui,  146  Cal.  350,  [80  Pac.  81], 
wherein  the  court  said  that  **a  curative  statute  or  clause  may 
preclude  all  investigation  except  the  single  inquiry  whether, 
in  the  case  presented,  the  effect  of  applying  the  statute  is  to 
deprive  the  party  of  his  property  without  due  process  of 
law." 

Applying  to  the  present  case  the  rule  thus  ascertained, 
there  is  no  difficulty  in  finding  that  the  legislature  was  not 
bound  to  require  that  the  names  of  all  persons  who  sign  a 
petition  for  the  purpose  of  proposing  the  organization  of  an 
irrigation  district  shall  appear  in  the  published  notice  stating 
the  time  of  the  meeting  at  which  the  petition  will  be  pre- 
sented to  the  board  of  supervisors ;  and  that  if  the  legislature 
did  make  such  requirement,  it  might  also  provide  that  errors 
in  names,  or  omissions  of  names,  in  the  notice,  shall  not  vitiate 
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the  proceedings.  (Imperial  Water  Co.  No.  1  v.  Board  of 
Supervisors,  162  Cal.  14,  22,  [120  Pac.  780].) 

It  may  also  be  noted  that  the  proceedings  challenged  here 
have  relation  only  to  the  organization  of  the  district,  and  do 
not  involve  any  assessment  against  property,  and  that  such 
proceedings  are  not  subject  to  the  rule  of  strict  construction. 
(Cenirdl  Irr.  Dist.  v.  De  Lappe,  79  Cal.  351,  [21  Pac.  825].) 
Under  a  reasonably  liberal  construction  of  the  terms  of  the 
statute  which  provide  that  the  petition  shall  be  published 
with  the  notice,  we  consider  that  the  petition  presented  in  the 
proceeding  now  under  review  was  published  as  completely  as 
the  law  requires.  Everything  contained  in  the  petition  as  set 
forth  in  the  sheets  additional  to  section  1  was  contained  in 
section  1,  which  was  published  There  was,  therefore,  no 
failure  to  give  public  notice  of  every  statement  contained  in 
the  text  of  the  petition. 

Counsel  for  plaintiff  suggests,  finally,  that  the  publication 
did  not  disclose  the  fact  that  ninety-four  persons  signed 
papers  which  gave  no  description  of  the  district.  This  is 
really  a  claim  that  those  persons  did  not  sign  a  valid  petition. 
There  is,  however,  no  evidence  that  the  86  sheets,  or  any  of 
them,  were  circulated  and  signed  separately  from  the  first 
pages  (section  1),  to  which  they  were  found  attached,  al^ 
forming  apparently  one  document,  in  the  petition  as  filed. 
At  all  events,  a  valid  petition  was  presented,  of  which  we 
hold  that  due  notice  was  given. 

The  said  order  of  March  20,  1916,  and  the  orders  prior 
thereto,  made  by  the  board  of  supervisors  of  San  Diego 
County,  are  aflfcmed. 

James,  J.,  and  Shaw,  J.,  concurred. 
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[Grim.  No.  U9.    Third  Appellate  Difltrieff.— October  23,  191S.] 

THE    PEOPLE,    Kespondent,    v.    N.     K    EPPERSON, 

Appellant. 

CkiMiNAL  Law — ^Intozioatino  Liquors — ^Looal  Option — Seluno  and 
FuBNiSHiN«  WmsKT — ^INFORMATION. — ^Ah  information  charging  a 
defendant  with  Tiolation  of  the  "Wyllie  Local  Option  Law"  (Stata. 
1911,  p.  602),  in  that  he  did  unlawfully  "sell  and  furnish"  whiskj 
to  a  person  named,  in  a  city  which  was  then  "no-license  territoiy,** 
did  not  eharge  two  separate  offenses  of  "selling"  whisky  and  "fur- 
nishing" whisky,  and  orders  oyerruling  a  demurrer  to  such  an  infer* 
mation  and  denying  a  motion  to  compel  the  district  attorney  to  eleet 
on  which  charge  the  defendant  should  be  tried  were  not  erroneous. 

Ib^ — ^INSTRUOTIONS. — ^Bofusalfl  of  requested  instructions  were  not  preju- 
dicial when  the  insttuctions  requested  were  sufficiently  covered  by 
others  already  given,  or  merely  involved  an  amplification  of  the  rule 
of  reasonable  doubt,  which  the  court  had  explained  to  the  jury  in 
language  which  could  not  be  misunderstood. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Tehama  County.    John  F.  Ellison,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

James  M.  Lee,  for  Appellant. 

U.  S.  Webb,  Attorney-General,  and  J.  Chas.  Jones,  Deputy 
Attorney-General,  for  Respondent 

HART,  J. — ^Defendant  was  convicted,  in  the  superior  court 
of  Tehama  County,  upon  an  information  which  charged  that 
he  **did  willfully  and  unlawfully  sell  and  furnish  to  one 
C.  H.  ToUey,  whisky,  an  alcoholic  beverage  containing  one 
per  cent  or  more  by  volume  of  alcohol,"  in  the  city  of  Red 
BluflP,  which  was  then  and  there  ** no-license  territory.** 
From  a  judgment  imposed  upon  him  of  imprisonment  in  the 
county  jail,  defendant  appeals. 

The  first  point  made  by  appellant  is  that  the  information 
charges  two  separate  and  distinct  offenses,  to  wit,  ''selling 
whisky ''  and  "furnishing  whisky,"  which  should  have  been 
separately  stated.  This  point  was  raised  upon  demurrer  to 
the  information,  by  a  motion  that  the  district  attorney  should 
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''set  out  his  separate  counts,"  by  a  motion  that  the  district 
attorney  should  elect  which  of  the  two  charges  defendant 
would  be  tried  upon,  upon  a  motion  for  a  new  trial  and  by  a 
motion  in  arrest  of  judgment. 

It  is  further  claimed  that  the  court  erred  to  the  serious 
detriment  to  the  substantial  rights  of  the  accused  in  its  actioQ 
in  giving  and  refusing  to  give  certain  instructions. 

The  facts  need  not  be  stated  in  detail,  it  being  sufficient  to 
say  that  the  defendant  was  seen  and  caught  by  the  officers  in 
the  act  of  selling  or  furnishing  one  ToUey  with  a  bottle  of 
whisky,  in  the  city  of  Red  Bluff,  which,  as  the  information 
states,  is  situated  in  ** no-license"  territory,  on  the  eighth  day 
of  December,  1917.  The  evidence  against  the  defendant  was 
apparently  so  convincingly  indicative  of  his  guilt  that  the 
verdict,  so  far  as  the  evidence  is  concerned,  appears  to  be  the 
only  one  that  could  justly  have  been  returned. 

In  support  of  the  point  that  the  information  charges  two 
separate  and  distinct  offenses,  without  separately  stating 
them,  and  that  the  order  overruling  the  demurrer  on  that 
ground  and  the  denial  of  his  motion  for  an  order  requiring 
the  district  attorney  to  make  an  election  of  the  particular 
offense  of  the  two  charged  upon  which  he  intended  to  rely  for 
a  conviction  were  erroneous  and  prejudicial,  the  defendant 
cites  the  case  of  People  v.  Platk,  166  Cal.  227,  [135  Pac. 
954].  In  that  case  the  defendant  was  charged  by  an  indict- 
ment with  violating  all  the  provisions  contained  in  six  differ- 
ent subdivisions  of  section  337a  of  the  Penal  Code.  The  ulti- 
mate design  of  said  section  was  to  penalize  and  thus  put  a 
stop  to  pool-selling  on  horse-races  and  other  sports  usually 
played  for  money  or  on  wagers,  but  each  of  the  subdivisions 
thereof,  which  are  connected  by  the  disjunctive  **or,"  de- 
scribes an  act  or  acts  different  from  that  or  those  described 
in  the  others  as  constituting  a  crime,  although  all  have 
ultimate  relation  to  pool-selling.  In  other  words,  as  was  held 
in  Ex  parte  Roberts,  157  Cal.  472,  [108  Pac.  315],  said  section 
contains  a  description  of  as  many  different  offenses  as  there 
are  subdivisions  thereof,  and  the  several  offenses  so  described 
**are  apparently  as  distinct  and  independent  of  each  other  as 
if  they  had  been  enacted  in  separate  sections."  Hence,  it 
was  held  in  the  Plath  case  that  the  order  of  the  trial  court 
sustaining  the  demurrer  to  the  indictment  upon  the  ground 
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that  more  than  one  offense  was  improperly  charged  therein 
was  sound  and  could,  therefore,  not  be  disturbed. 

The  information  in  this  case  is  based  on  section  13  of  the 
statute  of  1911,  commonly  known  as  the  "Wyllie  Local 
Option  Law.'*  (Stats.  1911,  p.  602.)  The  language  of  said 
section,  so  far  as  it  is  pertinent  to  the  present  inquiry,  is: 
''It  shall  be  unlawful  for  any  person  ...  to  sell,  furnish, 
distribute  or  give  away  any  alcoholic  liquors  except  as  pro- 
vided in  section  16  hereof."  The  foregoing  section  of  the 
local  option  law  is,  it  will  be  observed,  wholly  dissimilar  to 
section  337a  of  the  Penal  Code.  It  does  not,  like  the  code 
section,  contain  an  enumeration,  in  different  subdivisions,  of 
a  number  of  entirely  different  and  dissimilar  acts,  eaeh  of 
which  of  itself  constitutes  an  offense  lacking  the  essential  ele> 
ments  of  any  one  of  the  other  acts  enumerated  and  penalized 
as  public  offenses.  The  charge  in  the  information  under  re- 
view that  the  defendant  did  sell  and  furnish  alcoholic  liquor 
to  said  ToUey  does  not  necessarily  involve  the  statement  of 
two  separate  and  distinct  offenses.  To  furnish  a  person  with 
any  article  is  to  supply  or  provide  him  with  such  article 
(Webster's  Dictionary),  and,  therefore,  whether  a  person 
sells  or  gives  to  another  alcoholic  liquor,  he  at  the  same  time 
necessarily  furnishes  such  person  with  such  liquor.  The 
object  of  the  so-called  Wyllie  law  is  to  put  a  stop  to  the  traf- 
ficking in  alcoholic  liquors  in  any  manner  or  form  or  degree 
in  those  subdivisions  of  the  state  that  have  regularly  adopted 
its  provisions,  and  to  that  end  section  13  of  said  act  sped- 
fically  enumerates  the  various  ways  in  which  a  transfer  of 
such  liquors  may  not  be  made  by  one  to  another.  The  word 
''furnish"  is  broader  than  the  words  "sell"  and  "give,"  as 
they  are  used  in  the  statute,  and  if  said  word  had  been  the 
only  one  used  in  the  statute  as  it  now  otherwise  reads — ^that 
is,  if  the  words  "sell"  and  "give"  were  not  therein  used  and 
in  their  place  the  word  "furnish"  was  alone  employed — it 
would  not  for  a  moment  be  doubted  that  a  person  who  had 
sold  or  given  any  alcoholic  liquor  to  another  could  be  con- 
victed of  a  violation  of  the  statute  by  thus  furnishing  to  the 
other  person  such  liquor,  if  he  were  charged  in  the  indictment 
or  information  with  furnishing  such  liquor  to  another. 

The  above  construction  of  the  information  here  har- 
monizes with  that  given  the  accusatory  pleading  in  People  v. 
Hair  old,  84  Cal.  567,  [24  Pac.  106],  where  an  indictment  for 
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forgery  charged  that  the  defendant  **did  .  .  .  make,  alter, 
forge  and  counterfeit  a  certain  bill  of  sale,"  etc.;  in  People  v. 
Oosset,  93  Cal.  642,  [29  Pac.  246],  where  it  was  charged  that 
the  defendant  "did  deal,  play,  carry  on  and  conduct"  a  cer- 
tain prohibited  game;  and  in  People  v.  Faust,  113  Cal.  172, 
[45  Pac.  261],  where  the  charge  was  that  the  defendant  "did 
willfully  and  unlawfully  sell  and  furnish  intoxicating  liquor, 
to  wit,  whisky,  to  two  Indians." 

But,  assuming,  merely  for  the  sake  of  argument,  that  in  a 
legal  sense  it  was  wrong  to  charge  that  the  accused  sold  and 
furnished  the  alcoholic  liquor  to  ToUey,  still  it  cannot  be  held 
that  the  defendant  was  prejudiced  thereby.  The  primary 
and  important  rule  in  criminal  pleading  is  to  charge  a  public 
offense  in  such  clear  language  as  to  enable  the  accused  readily 
to  understand  and  know,  upon  his  arraignment  thereunder, 
the  charge  to  which  he  must  answer  and  against  which  he 
must  prepare  to  defend.  In  this  case,  the  defendant  could 
not  have  experienced  the  slightest  difficulty  in  understanding, 
upon  reading  the  information,  or  having  it  read  to  him,  that 
thereby  he  was  charged  with  furnishing  in  some  manner  or 
under  certain  circumstances  alcoholic  liquor  to  another  in  no- 
license  territory,  and  whether  he  sold  or  otherwise  furnished 
it  to  the  other  party,  he  could  just  as  readily  prepare  to  de- 
fend against  the  charge  in  the  one  case  as  in  the  other. 
Moreover,  even  if  justly  it  may  be  held  that  it  was  error 
not  to  sustain  the  demurrer  to  the  information  on  the  ground 
that  it  is  obnoxious  to  the  objection  that  it  charges  two 
distinct  offenses  without  separately  stating  them,  and  that 
the  court  further  erred  in  not  requiring  the  district  attorney 
to  elect  and  declare  upon  which  of  the  two  offenses  he  in- 
tended to  rely  for  a  conviction,  it  cannot  be  said,  in  view  of 
the  convincing  proof  of  the  defendant's  guilt,  that  a  miscar- 
riage of  justice  resulted  from  said  errors.  (Const.,  art.  VI, 
Bee.  4V^.) 

In  instructing  the  jury,  the  court  declared  that  the  "  Wyllie 
Local  Option  Law"  makes  it  a  crime  for  anyone  to  sell,  give 
away,  or  furnish  to  another,  any  alcoholic  liquors  in  what  is 
termed  no-license  territory.  It  is  here  argued  that  said  in- 
struction is  erroneous  and  was  prejudicial  to  the  accused,  inas- 
much, so  it  is  declared,  as  the  court  thus  told  the  jury  that 
"the  defendant  was  being  tried  on  bath  charges  in  the  in- 
formation."   There  was  no  error  in  giving  the  instruction. 
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The  instruction  merely  repeats  the  language  of  the  law  de- 
claring it  to  be  unlawful  for  anyone  to  dispense  in  the  manner 
described  therein  alcoholic  liquors  in  no-license  territory. 
The  statute  as  read  was  the  basis  of  the  charge  upon  which 
the  defendant  was  being  tried,  and  it  was  obviously  the  duty 
of  the  court  to  enlighten  the  jury  upon  the  question.  As  to 
the  effect  of  the  instruction  with  respect  to  the  specific  aver- 
ments of  the  information — ^that  is,  whether  from  it  the  jury 
could  have  concluded,  and  perhaps  did  conclude,  that  the  de- 
fendant could  properly  be  convicted  if  he  was  shown  to  have 
furnished  ToUey  with  intoxicating  liquor  either  by  selling  or 
giving  it  to  him — the  reply  is  that,  as  above  declared,  the 
charge  that  he  **did  sell  and  furnish/'  etc.,  involved  the  state- 
ment of  but  a  single  offense  under  the  statute. 

It  is  next  contended  that  the  disallowance  of  defendant's 
requested  instruction  No.  34  involved  error  and  was  preju- 
dicial, since,  so  it  is  said,  the  propositions  therein  stated  were 
correct  and  pertinent  and  were  not  covered  by  the  court's 
charge.  The  instruction,  if  given,  would  have  told  the  jury 
that,  upon  retiring,  after  the  submission  of  the  case  to  them,  it 
would  be  their  duty  to  consult  with  one  another  about  the  case, 
the  evidence,  etc.,  and  that  if  there  arose  any  difference  of 
opinion  between  them  as  to  what  the  verdict  should  be,  it  would 
"be  their  duty  to  talk  over  the  case  carefully,"  etc. ;  that  '*if, 
after  such  consultation  and  discussion,  .  .  .  any  one  or  a  num- 
ber of  the  jurors  should  be  of  the  opinion  that  the  defendant 
has  not  been  proved  guilty  by  the  evidence  in  the  case  to  a 
moral  certainty  and  beyond  a  reasonable  doubt,  those  enter- 
taining that  opinion  should  vote  in  favor  of  a  verdict  of  not 
guilty,  and  should  adhere  to  their  own  opinion  until  con- 
vinced beyond  a  reasonable  doubt  that  they  are  wrong." 

The  first  part  of  said  instruction  involved  a  mere  common- 
place, in  that  it  would  have  told  the  jury  to  do  that  which 
they  should  know  without  being  told,  viz.,  to  consider  the  evi- 
dence carefully  and  consult  with  each  other  if  a  difference  of - 
opinion  arose  between  them  as  to  the  effect  or  probative  value 
of  the  evidence.  Moreover,  the  court  in  its  charge  (instruc- 
tion No.  16)  instructed  the  jury  that  it  was  their  duty  to  con- 
sider the  evidence  with  care  and  consult  with  each  other  upon 
all  questions  thereupon  arising.  As  to  the  second  part  of  the 
instruction,  the  proposition  therein  stated  was  covered  by  the 
instruction  that  the  jury  would  not  be  legally  justified  in  find- 
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ing  a  verdict  of  guilty  unless  they  were  convinced  by  the  evi- 
dence beyond  a  reasonable  doubt  that  the  defendant  was  guilty. 
This  instruction  was  suflScient  to  inform  any  person  of  sufficient 
intelligence  to  serve  as  a  trial  juror  that  it  was  his  duty  to  ad- 
here  to  his  conviction  if  he  had  a  reasonable  doubt  of  the  de- 
fendant's guilt,  notwithstanding  that  the  other  jurors  might 
be  of  the  opinion  that  the  defendant's  guilt  had  been  estab- 
lished by  the  requisite  degree  of  proof. 

Instruction  No.  33,  requested  by  defendant,  stated  the  rule 
as  declared  in  section  2052  of  the  Code  of  Civil  Procedure, 
to  wit:  That  "a  witness  may  also  be  impeached  by  evidence 
that  he  has  made,  at  other  times,  statements  inconsistent,  with 
his  present  testimony,"  etc.  The  court  refused  said  instruc- 
tion on  the  ground  that  the  proposition  announced  thereby 
was  ** substantially  given  elsewhere."  The  court  read  to  the 
jury  an  instruction  based  on  section  2051  of  the  Code  of  Civil 
Procedure,  and  we  think  that  that  instruction  sufficiently 
covered  the  principle  declared  in  the  rejected  instruction, 
although  we  are  of  the  opinion  that  the  latter  instruction 
ought  to  have  been  allowed. 

The  court  refused  the  following  instruction,  proposed  by 
the  defendant;  **You  are  instructed  that  if  the  testimony  in 
this  case  in  its  weight  and  effect  be  such  as  that  two  conclu- 
sions can  equally  be  drawn  from  it,  the  one  favoring  the  de- 
fendant's innocence,  and  the  other  tending  to  establish  his 
guilt,  it  is  the  duty  of  the  jury  to  adopt  the  former  and  find 
the  defendant  not  guilty." 

The  refusal  to  allow  said  instruction  was  not  prejudicial. 
It  merely  involves  an  amplification  of  the  rule  of  reasonable 
doubt,  which  the  court  in  its  charge  declared  and  explained  to 
the  jury  in  language  which  could  not  be  misunderstood. 

No  other  questions  are  presented  here  for  consideration. 

The  judgment  and  the  order  are  affirmed. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred. 
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[Crim.  No.  451.    Third  Appellate  I>i8triet.->Oetober  28,  1918.] 

THE    PEOPLE,  Respondent,    v.    W.   J.    YOUNG,    etc, 

Appellant. 

Criminal  Law — Appeal  —  Failtjbb  to  File  Brief — Apfirmancb  of 
Judgment. — ^Where  on  an  appeal  from  a  judgment  and  order  deny- 
ing a  new  trial  in  a  criminal  case  the  time  for  filing  appellant's 
brief  has  elapsed  and  no  extension  has  been  granted,  the  appellate 
tribunal  must  assume  th&t  the  appeal  has  been  abandoned,  and  the 
judgment  will  be  affirmed  for  want  of  prosecution. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Tuba  County.    Eugene  P.  McDaniel,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  eourt 

C.  E.  Nuland,  for  Appellant 

U.  S.  Webb,  Attorney-General,  and  J.  Chas.  Jones,  Deputy 
Attomey-Qeneral,  for  Respondent 

THE  COURT.— Defendant  was  convicted  of  "making  and 
drawing  a  fictitious  check"  and  was  sentenced  to  the  state 
prison  at  San  Quentin  "for  a  term  of  from  one  to  fourteen 
years."  He  appealed  from  the  judgment  and  from  the  order 
denying  his  motion  for  a  new  trial.  The  cause  was  placed 
upon  the  September  calendar,  and,  counsel  for  the  defendant 
not  appearing,  it  was  ordered,  on  September  10,  1918,  that 
appellant  have  fifteen  days  in  which  to  file  his  opening  brief, 
the  respondent  ten  days  to  answer,  and  appellant  ten  days 
to  reply,  cause  then  to  stand  submitted. 

The  time  for  filing  appellant's  opening  brief  having  expired 
and  the  time  not  having  been  extended,  we  must  assume 
that  the  appeal  has  been  abandoned,  and,  therefore,  affirm  the 
judgment  for  want  of  prosecution.  We  have,  however,  read 
the  evidence  in  the  case  and  find  it  sufficient  to  support  the 
verdict. 

The  judgment  is  amended  by  striking  out  the  words  **for 
a  term  of  from  one  to  fourteen  years,"  and  as  thus  amended 
the  judgment  and  order  are  affirmed. 
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[Crim.  No.  455.    Third  AppeUate  District.— October  23,  1918.] 

THE    PEOPLE,    Eespondent,    v.    SOLOMON    ROSE, 
Appellant. 

Criminal  Law— Bubnino  Insubsd  P^febtt — ^Intbnt  to  Dxthaud. — 
In  a  prosecution  under  section  548  of  the  Penal  Code  for  the  crime 
of  willfuUj  burning  insured  property,  intent  to  defraud  the  insurer 
it  of  the  essence  of  the  crime,  and  no  such  intent  could  eziBt  with- 
out knowledge  on  the  part  of  the  insured  that  the  property  was 
insured. 

Id. — EviDKNCE—- Knowlbdoi  of  Ditendant. — ^In  this  prosecution  for 
burning  insured  property  with  intent  to  defraud  the  insurer,  the  evi* 
dence  is  examined  and  found  sufficient  to  fix  the  burning  of  the 
property  on  the  defendant  and  to  warrant  the  inference  that  he 
knew  of  the  existence  of  the  insurance  policies. 

lb. — MisooNDUor  OF  Counskl — Bemakks  in  Closing  Asgumsnt  — 
Pbsjiidiox  not  Shown.— Prejudicial  error  cannot  be  predicated  on 
ftatements  of  the  district  attorney  in  his  closing  argument,  where 
the  objectionable  remarks  are  not  set  forth,  and  especially  where  the 
eourt  promptly,  on  defendant's  request,  admonished  the  jury  to  pay 
no  heed  to  the  remarks. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Cala- 
veras County,  and  from  an  order  denying  a  new  trial  J.  A. 
Smith,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

G.  C.  Ringolsky,  HL  J.  Welch,  and  Will  A.  Dower,  for 
Appellant. 

U.  S.  Webb,  Attorney-General,  and  J.  Chas.  Jones,  Deputy 
Attorney-General,  for  Respondent. 

CHIPMAN,  P.  J. — ^Defendant  was  informed  against,  by 
the  district  attorney  of  Calaveras  County,  for  the  crime  of 
willfully  burning  insured  property  with  intent  to  defraud 
the  insurer.  He  was  duly  tried  and  convicted  and  was  there- 
upon sentenced  to  imprisonment  in  the  state  prison  in  con- 
formity with  the  statute  relating  to  indeterminate  sentences. 
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He  appeals  from  the  judgment  and  from  the  order  denying 
his  motion  for  a  new  trial. 

The  points  made  on  appeal  are:  1.  That  the  evidence  is 
insufficient  to  support  the  verdict  of  guilty;  2.  Misconduct 
of  the  prosecuting  attorney. 

The  alleged  insufficiency  of  the  evidence  is  addressed  specifi- 
cally to  the  failure  of  the  prosecution  to  show  that  defendant 
knew  the  buildings  and  other  property  destroyed  by  fire  were 
insured.  It  is  urged  that,  under  section  548  of  the  Penal 
Code,  ''the  motive  is  an  essential  portion  of  the  crime,  and 
must,  therefore,  be  expressly  proven  by  the  prosecution." 
(Citing  People  v.  Schwartz,  32  Cal.  160,  165.)  It  is  hence 
urged  that  the  prosecution  must  prove  that  the  defendant  had 
actual  knowledge  that  the  property  was  insured.  (Citing 
Moore  v.  State,  66  Tex.  Cr.  169,  [146  S.  W.  183] ;  State  v. 
Greer,  243  Mo.  599,  [Ann.  Cas.  1913C,  1163,  147  S.  W.  968].) 

Obviously,  the  intent  to  defraud  the  insurance  company 
is  of  the  essence  of  the  crime,  and  no  such  intent  could  exist 
without  knowledge  on  the  part  of  the  accused  that  the  prop- 
erty was  insured.  We  are  asked  to  read  the  record  care- 
fully, for  it  is  claimed  that  *Hhe  record  on  this  very  important 
element  of  the  offense  charged  is  silenf 

Witness  John  Cosgrave,  sheriff  of  Calaveras  County,  tes- 
tified that  defendant  came  to  his  house  about  10  o'clock  on 
the  night  of  December  16,  1917,  and  informed  him  that  his 
house  and  all  his  belongings  had  that  day  been  burned.  The 
witness  narrated  a  conversation  he  had  with  the  defendant 
at  that  time.  He  testified:  ''I  asked  him  if  the  place  was 
insured;  he  says,  *I  think  my  wife  had  a  little  insurance.'  I 
asked  him  how  much;  he  said  he  did  not  know.  Then  he 
talked  considerable  what  his  losses  were."  Sheriff  Cosgrave 
met  defendant  and  his  wife  at  the  premises  the  next  day: 
''Q.  Did  Mrs.  Rose  make  any  statement?  A.  I  asked  about 
the  insurance  and  she  seemed  to  be  very  reluctant  about  tell- 
ing. I  asked  if  there  was  fifteen  hundred,  and  he  said  they 
told  maybe  there  was,  and  then  I  told  him  I  would  have  to 
arrest  him  .  .  .  and  I  brought  him  into  town  and  made  the 
charge  and  the  judge  fixed  the  bail.**  The  title  to  the  prop- 
erty was  in  defendant's  wife. 

It  appeared  that  there  were  two  insurance  policies  issued 
and  in  force  at  the  time  the  fire  occurred — one  for  two  thoa« 
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sand  dollars  and  one  for  five  hundred  dollars — covering  two 
buildings,  the  household  efTects  and  farming  implements — 
•substantially  all  the  improvements  on  the  place  and  all  the 
personal  property.  The  evidence  of  defendant's  guilt  was 
circumstantial,  but  was,  we  think,  sufficient  to  fix  the  burning 
of  this  property  upon  him.  There  is  no  conceivable  motive 
for  his  destroying  this  property  by  fire  unless  it  was  that  his 
wife  should  realize  on  her  insurance  policies,  and  the  circum- 
stances, aside  from  his  admission  to  Sheriff  Cosgrave,  war- 
ranted  the  inference  that  he  knew  of  the  existence  of  these 
policies.  There  was  no  evidence  tending  in  any  degree  to 
indicate  that  some  evil-disposed  person  other  than  defendant 
set  fire  to  the  property. 

Defendant's  counsel  say  that  ''the  court  expressly  refused 
to  permit  the  defendant  to  show  that  he  did  not  know  there 
was  any  insurance  upon  the  place."  Attention  is  called  to 
pages  177  and  178  of  the  transcript.  It  appears  that  Mrs. 
Rose  received  a  letter,  dated  November  10,  1917,  written  by 
William  Adams,  informing  her  that  she  had  not  sent  him  the 
insurance  premium  on  policy  ** taken  out  last  June."  Mrs^ 
Rose  testified  that  this  letter  was  opened  by  Mr.  Rose,  who 
handed  it  to  her.  She  was  then  asked  ''what  conversation 
was  had"  between  her  and  her  husband.  The  court  sus- 
tained an  objection  to  the  question.  Counsel  for  defendant 
then  asked  that  the  jury  be  excused  and  he  allowed  to  renew 
the  question.  The  witness  was  again  asked  to  state  what 
was  said  in  that  conversation  "with  reference  to  keeping 
that  policy  in  force."  The  objection  was  renewed.  **Mr. 
Ringolsky  (one  of  defendant's  attorneys) :  My  purpose  is  that 
it  goes  to  a  motive,  a  lack  of  motive  for  the  crime  that  is 
alleged  to  be  committed.  Mr.  Keetch  (assistant  to  district 
attorney) :  Let's  argue  it  out,  then.  By  the  court,  the  jury 
is  excused,  after  being  admonished,  and  leave  the  room  until 
called  back.  .  .  .  Stipulated  that  the  jury  are  all  present." 
And  there  the  record  ends.  No  ruling  appears  and  no  ex- 
planation by  defendant's  counsel  as  to  what  he  expected  to 
prove  or  what  its  bearing  would  have  on  the  issues.  There 
U  no  showing  that  the  court  was  advised  of  the  facts  or  mat- 
ters on  which  defendant  relied  to  establish  motive  or  tend 
to  destroy  the  showing  as  to  motive.  The  record  presents 
no  ground  for  holding  that  the  court  erred. 
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The  remaining  ground  for  reversal  is  alleged  misconduct 
of  the  assistant  district  attorney  in  making  his  closing  argu- 
ment. At  page  216  of  the  transcript  appears  an  abjection 
*'to  the  statements  of  counsel  with  reference  to  the  history 
and  previous  record  of  the  defendant/'  What  the  objection- 
able remarks  were  is  not  set  forth,  but  defendant's  attorney 
asked  that  the  court  **  instruct  the  jury  to  refrain  from 
[paying  attention  tot]  certain  remarks  of  that  character  made 
by  the  prosecuting  attorney,  .  .  .  The  Court:  The  jury  will 
refrain  from  paying  any  attention  to  the  remarks  of  counsel 
as  far  as  that  was  concerned." 

The  objectionable  remarks  of  Mr.  Keetch  were  not  taken 
down  by  the  court  reporter,  and,  after  the  transcript  was  cer- 
tified, a  motion  was  made  to  amend  by  inserting  at  page  216 
the  remarks  referred  to.  The  matter  was  heard  and  counsel 
for  the  parties  respectively  stated  what  their  recollection  was 
of  these  remarks.  "The  Court:  My  recollection  may  not  be 
any  better  than  the  counsel's  for  the  respective  parties,  but 
my  recollection  of  the  matter  was  that  Mr.  Eeetch  remarked 
*the  person  who  set  the  fire  was  experienced  in  setting  fires,* 
and  then  he  was  interrupted  by  Mr.  Bingolsky  and  asked  why 
be  did  not  produce  the  defendant's  record  here,  and  the 
statement  was  'that  he  had  no  right  to  introduce  the  record 
in  this  case,  but  if  given  an  opportunity  he  would  do  so.' 
That  is  the  conversation  as  I  recall  it."  We  must  accept  the 
version  as  given  by  the  court,  as  it  is  the  only  one  that  comes 
to  us  authenticated.  The  statement  made  that  whoever  set 
the  fire  was  experienced,  had  some  basis  in  the  evidence. 
Some  neighbors,  who  came  to  the  place  while  the  dwelling  was 
burning,  found  a  burning  candle  placed  in  a  sack  saturated 
with  coal-oil  in  the  bam  and  in  a  position  which  would  have 
caused  the  bam  to  burn  in  a  short  time.  Some  hours  later 
in  the  day,  while  defendant  was  at  the  place,  the  bam 
burned.  He  could  give  no  satisfactory  explanation  how  it 
happened.  The  suggestion  that  Attomey  Eeetch  meant  to 
apply  his  remarks  to  defendant  was  made  by  defendant's 
attorney  when  he  asked  Mr.  Eeetch  why  he  did  not  produce 
defendant's  record.  The  remarks  first  above  quoted  do  not 
on  their  face  necessarily  give  rise  to  the  inference  that  they 
were  pointed  to  defendant.  We  do  not  think  the  episode  in 
any  view  can  warrant  a  reversal  of  the  judgment,  especially 
as  the  court  very  promptly,  on    defendant's  request,   ad- 
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monished  the  jury  to  pay  no  heed  to  it  or  to  the  remarks  oi 
counsel. 
The  judgment  and  order  are  afiSrmed.  t 

Burnett,  J.,  and  Hart,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  December  19^  1918. 


[Oim.  No.  458.    Third  Appellate  District.— October  24,  1918.] 

In  the  Matter  of  the  Application  of  L0UI3  OEBMINO 
for  a  Writ  of  Habeas  Corpus. 

CUMiNAL  Law  —  EteoNious  ob  Invaud  Indeterminate  Sentence — 
Besentenob— Jttbisdiction. — ^Where  an  indeterminate  sentence  Is 
erroneous  or  invalid  for  the  reason  that  the  crime  of  which  the  de- 
fendant was  found  gniltj  was  committed  before  the  indeterminate 
sentence  law  took  effect,  the  trial  court  did  not  lose  jurisdiction  to 
resentence  the  defendant  by  a  proper  or  valid  judgment,  notwith- 
standing the  time  within  which,  under  section  1191  of  the  Penal 
Code,  sentence  was  required  to  be  pronounced  after  a  plea  or  verdiet 
of  guilty  had  passed  when  the  latter  sentence  was  imposed. 

APPLICATION  for  a  Writ  of  Habeas  Corpus  directed  to 
the  warden  of  the  State  Prison  at  San  Quentin. 

The  facts  are  stated  in  the  opinion  of  the  court 

Louis  Germino,  in  pro.  per.,  for  Petitioner. 

HART,  J. — ^Petitioner  was  convicted  of  the  crime  of  rape 
in  the  superior  court  of  Fresno  County,  alleged  to  have  been 
committed  in  said  county  on  the  ninth  day  of  April,  1917, 
upon  a  certain  female  of  the  age  of  twelve  and  a  half  years. 
On  the  fifteenth  day  of  February,  1918,  he  was  sentenced  by 
said  court  to  a  term  of  not  less  than  five  years.  Thereupon, 
and  in  due  time  after  the  pronouncement  of  said  sentence, 
the  petitioner  was  delivered  into  the  custody  of  the  warden 
of  the  .state  prison  at  San  Qujntin,  upon  a  commitment  duly 
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issued  upon  said  judgment  of  sentence.  On  the  nineteenth 
day  of  April,  1918,  the  superior  court  of  said  county,  after 
declaring  that  the  sentence  so  pronounced,  being  under  the 
indeterminate  sentence  law  (Pen.  Code,  sec.  1168,  as  added  by 
Stats.  1917,  p.  665),  was  invalid,  by  reason  of  the  fact  that  the 
crime  for  which  the  petitioner  was  so  sentenced  was  com- 
mitted prior  to  the  time  at  which  the  law  authorizing  and 
requiring  judgments  of  sentence  in  criminal  cases  to  be  inde- 
terminate as  to  the  term  of  sentence  went  into  effect,  mad« 
an  order  in  legal  form  for  the  return  of  the  prisoner  before 
said  court,  then  and  there  to  receive  a  sentence  upon  said 
conviction,  "according  to  the  law  of  the  state,  existing  at  the 
time  of  the  conmiission  of  said  offense,''  etc.  In  pursuance 
of  said  order,  the  prisoner  was  brought  before  said  court  on 
the  first  day  of  May,  1918,  and,  after  due  legal  formalities, 
was  sentenced  by  the  court  to  a  term  of  five  years  in  the 
Folsom  state  prison. 

The  petitioner,  who  is  not  represented  by  an  attorney,  but 
appears  in  his  own  behalf  (for  which  reason  we  depart 
from  our  usual  practice  of  filing  no  opinion  giving  reasons 
for  denying  an  application  for  an  alternative  writ  or  an 
order  to  show  cause),  contends  that  the  court  below  lost 
jurisdiction  to  impose  the  second  sentence,  and  that,  therefore, 
said  judgment  of  sentence  is  void.  No  argument  or  points 
and  authorities  accompanied  the  application  for  the  writ, 
but  we  conjecture  that  the  specific  ground  upon  which  the 
petitioner  maintains  that  the  court  was  without  jurisdiction 
to  resentence  him  is  that  the  time  within  which,  under  sec- 
tion 1191  of  the  Penal  Code,  sentence  is  required  to  be  pro- 
nounced after  a  plea  or  a  verdict  of  guilty  in  a  criminal  case, 
had  passed  when  said  sentence  was  imposed.  There  is,  in  our 
judgment,  no  merit  in  the  contention. 

In  People  v.  Booth,  37  Cal.  App.  650,  [174  Pac.  685],  a 
situation  similar  to  the  one  here  arose,  and  therein  we  held 
that  the  court  did  not  lose  jurisdiction  to  pronounce  a  proper 
or  valid  judgment. 

In  the  case  of  People  v.  OoTizales,  36  Cal.  App.  782,  [173  Pac. 
407],  the  judgment  of  sentence  fixed  the  maximum  penalty 
for  robbery,  of  which  the  defendant  was  convicted,  at  fifteen 
years,  the  crime  having  been  committed  after  the  indeter- 
minate sentence  law  went  into  effect.  This  court  properly 
held  that  the  judgment  of  sentence  should  have  been  in  accord 
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with  the  provisions  of  the  indeterminate  sentence  law,  and 
that,  not  being  so,  it  was  informal,  and  for  that  reason  the 
judgment  was  reversed  and  the  cause  remanded,  with  a  di- 
rection to  the  trial  court  to  pronounce  a  proper  and  valid 
judgment 

In  PeoT^e  v.  Mendosa,  178  Cal.  509,  [173  Pac  998],  the  trial 
court,  in  sentencing  the  defendant,  who  was  convicted  of  a 
crime  committed  after  the  indeterminate  sentence  law  went 
into  effect,  sentenced  the  accused  to  imprisonment  *'for  a 
period  of  not  less  than  one  nor  more  than  five  years.''  The 
sentence  so  pronounced  was  obviously  contrary  to  the  provi- 
sions of  section  1168  of  the  Penal  Code,  requiring  indetermin- 
ate sentences  to  be  pronounced  in  criminal  cases,  and  the  judg- 
ment was  reversed  for  that  reason  only,  the  court  holding: 
•'Where  an  erroneous  judgment  is  pronounced  for  failure  to 
comply  with  the  provisions  of  the  'indeterminate  sentence  law,* 
it  is  not  necessary  to  have  a  new  trial,  but  the  superior  court 
directed  to  pronounce  a  proper  judgment.'' 

The  significance  of  the  above-mentioned  cases  in  their  ap« 
plication  to  the  case  before  us  is  that,  in  each  of  them,  the 
time  fixed  by  section  1191  of  the  Pend  Code  for  the  passing 
of  judgment  of  sentence  after  a  plea  or  verdict  of  guilty 
had  gone  by  when  the  defendants  were  resentenced.  Of 
course,  it  cannot  logically  be  contended  that  there  is  in  prin- 
ciple any  difference  between  the  fact  that  an  appellate  court 
may  order  the  trial  court  to  resentence  the  defendant  and  the 
fact  that  the  trial  court,  having  discovered  that  it  had  pro- 
nounced an  erroieous  or  informal  judgment,  upon  its  own 
motion  again  arraigns  the  defendant  upon  the  verdict  of 
conviction  and  thereupon  sentences  him  in  accordance  with 
the  law.  In  other  words,  the  jurisdiction  of  the  superior 
court  again  to  pronounce  judgment  of  sentence  according  to 
the  requirements  of  the  law  can  no  more  be  lost  by  lapse  of 
time  in  the  one  case  than  in  the  other. 

It  is  true  that  the  provisions  of  section  1191  of  the  Penal 
Code  are  mandatory,  but  we  do  not  conceive  that  they  were 
intended  to  be  applied  to  a  case  where,  as  in  the  present  case, 
a  judgment  of  sentence  is  merely  irregular  in  form.  The 
sentence  of  imprisonment  in  the  case  above  referred  to  and 
in  this  case  is  the  real  gist  or  substance  of  the  judgment  of 
sentence,  and  the  error  in  fixing  or  attempting  to  fix  therein 
a  definite  term  of   imprisonmenti   where  the  indeterminate 
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sentence  law  applies,  is  a  mere  irregularity.  Indeed,  that 
part  of  the  judgment  fixing  a  specific  term  of  years  of  im- 
prisonment  in  such  a  case  is  surplusage,  and,  in  our  opinion, 
ought  to  be  disregarded  as  of  no  consequence  in  its  efi!ect 
upon  the  judgment.  And  where  the  indeterminate  sentence 
law  does  not  apply,  the  omission  to  fix  the  term  of  imprison- 
ment in  the  judgment  of  sentence  is  likewise  a  mere  irregu- 
larity. In  either  case,  there  can  be  no  just  reason  for  hold- 
ing that  the  irregularity  is  not  subject  to  correction  without 
offending  section  1191,  either  in  its  letter  or  spirit.  This 
really  would  not,  in  legal  efifect,  result  in  the  rendition  of  a 
new  judgment,  but  only  the  amendment  of  a  judgment 
already  rendered. 

The  petition  for  the  writ  will  have  to  be  denied,  and  it  is  so 
ordered. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred. 


[av.  No.  1882.    Third  Appellate  District.— October  24,  1918.] 

B.  P.  McCLURB  et  al..  Appellants,  v.  BOARD  OP  EDUCA- 
TION  OP  CITY  OP  VISALIA,  etc..  Respondent. 

Schools  and  School  Districts — ^Uss  ov  Sohoolhouses  fob  Social 
Dances — Civio  Centeb  Act. — A  social  dance  is  a  "recreational 
activity,"  for  which  a  board  of  education  may  permit  the  use  of 
a  schoolhouse  In  accordance  with  the  provisions  of  the  Civic  Center 
Act  (Stats.  1913,  p.  85S),  and  subdivision  fourth  of  section  1617 
of  the  Political  Code. 

APPEAL   from  a   judgment   of   the   Superior  Court  of 
Tulare  County.    W.  B.  Wallace,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

E.  I.  Feemster,  for  Appellant 

Power  &  McFadzean,  Frank  Lamberson,  and  P.  D.  Nowell, 
for  Respondent 

BURNETT,  J.— The  vital  point  in  the  case  is  whether  the 
board  of  education  of  the  city  of  Visalia  is  authorized  to  per- 
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mit  a  social  dance  in  the  high  school  building.  The  question 
here  ii,  manifestlj,  one  of  power  and  not  of  policy.  If  we 
find  that  nnder  any  reasonable  interpretation  of  the  law  such 
right  exists,  then  we  cannot  interfere  with  the  contemplated 
action  of  the  board.  It  is  the  claim  of  respondent  that  the 
authority  to  permit  such  use  has  been  conferred  under  proper 
restriction  by  the  provisions  of  what  is  known  as  the  Civic 
Center  Act  (Stats.  1913,  p.  853} ,  and  subdivision  4  of  section 
1617  of  the  Political  Code. 

Said  Civic  Center  Act  provides:  "There  is  hereby  estab- 
lished a  civic  center  at  each  and  every  public  schoolhouse 
within  the  state  of  California,  where  the  citizens  of  the  respec- 
tive public  school  districts  •  .  .  may  engage  in  supervised 
recreational  activities.''  Dancing  would  seem  to  be  a  form 
of  ''recreational  activity"  within  the  recognized  meaning  of 
that  phrase.  This  court  would  hesitate  to  proclaim  itself  an 
authority  on  the  subject,  but  it  is  bound  to  accord  due  weight 
to  the  opinions  of  those  who  have  given  careful  consideration 
to  such  diversion.  Our  attention  is  called  to  the  fact  that 
"recreational"  means,  "of,  pertaining  to  or  conducive  to 
recreation."  (Century  Dictionary.)  "Recreation"  means, 
"Befrcshment  of  strength  and  spirits,  after  toil;  relief  from 
toil  or  pain,  diversion,  amusement  in  sorrow  or  distress." 
(34  Cyc  764,  note  14;  Carey  v.  Bath,  35  N.  H.  530.) 

Upon  the  word  "activity"  the  dictionary  sheds  the  follow- 
ing light:  "The  state  of  action,  doing;  an  exercise  of  energy 
or  force;  an  active  movement  or  operation;  a  physical  or 
gymnastic  exercise,  an  agile  performance."  We  are  inclined 
to  believe  with  respondent  that  dancing  is  an  "amusement" 
If  it  were  not,  we  very  much  doubt  that  it  would  be  so 
popular.  That  it  requires  an  active  movemeni  or  operation 
and  involves  physical  or  gymnastic  exercise,  and  that  it  fre- 
quently amounts  to  an  agile  performance,  we  think  no  one 
will  dispute  who  has  witnessed  a  modem  terpsichorean  fes- 
tival. Planting  itself,  therefore,  on  the  definition  of  the 
terms  used,  respondent  is  not  without  warrant  in  asserting 
that  this  very  diversion  is  one  of  the  things  contemplated 
by  the  legislature  in  its  formulated  and  expressed  vision  of 
the  public  schoolhouse  as  a  "civic  center"  for  the  social  and 
educational  activities  of  the  community.  We  consider  the 
foregoing  a  distinct  provision  of  said  act,  and  we  do  not  re- 
gard it  as  limited  or  confined  by  the  following  clause:  "and 
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where  they  may  meet  and  discuss,  from  time  to  time,  as  they 
may  desire,  any  and  all  subjects  and  questions  which  in  their 
judgment,  may  appertain  to  the  educational,  political,  econo- 
mic, artistic  and  moral  interests  of  the  citizens  of  the  respec- 
tive communities  in  which  they  may  reside."  It  is  not  unrea- 
sonable to  hold  that  by  the  use  of  these  co-ordinate  clauses 
the  legislature  had  in  view  two  distinct  phases  of  human 
activity,  one  pertaining  primarily  to  physical  recreation  and 
development  in  which  children  might  participate,  and  the 
other,  to  the  mental  and  moral  aspect  of  human  life,  which 
would  particularly  appeal  to  the  more  mature  mind. 

As  to  the  exercise  of  the  power,  it  is  well  to  observe  that 
the  legislature  has  provided  in  the  act  "that  such  vise  of  said 
public  schoolhouse  and  grounds  for  said  meetings  shall  in  no 
wise  interfere  with  such  use  and  occupancy  of  said  public 
schoolhouse  and  grounds  as  is  now  or  hereafter  may  be  re- 
quired for  the  purposes  of  said  public  schools  of  the  state 
of  California."  We  may  add  that  there  is  no  contention  that 
there  has  been  or  will  be  any  interference  herein  with  the 
ordinary  purposes  of  the  school.  It  is  to  be  observed  further 
that  said  act  commits  the  management,  control,  and  super- 
vision of  these  special  activities  to  the  board  of  education  in 
the  following  language  of  section  3:  "The  management,  direc- 
tion and  control  of  said  civic  center  shall  be  vested  in  the 
board  of  trustees  or  board  of  education  of  the  school  district. 
Said  board  of  trustees  or  board  of  education  shall  make  all 
needful  rules  and  regulations  for  conducting  said  civic  center 
meetings  and  for  such  recreational  activities  as  are  provided 
for  in  section  1  of  this  act. " 

This  act  constitutes  the  last  expression  of  the  legislative 
will  on  the  subject,  and  it  is  not  a  strained  construction  to 
hold  that  thereby  respondent  was  clothed  with  discretion  to 
permit,  under  proper  supervision,  the  form  of  "recreational 
activity"  that  is  involved  herein. 

Looking  further  for  legislative  authority  for  the  action  of 
the  board,  we  find  it  in  an  earlier  statute  constituting  section 
1617  of  the  Political  Code,  which,  as  far  as  material,  is  as 
follows:  "The  powers  and  duties  of  trustees  of  common  school 
districts,  and  of  boards  of  education  in  city  school  districts 
are  as  follows:  .  .  .  Fourth — ^Rent,  etc.,  School  Property 
...  To  grant  the  use  of  school  buildings  or  grounds  for 
public,  literary,  scientific,  recreational  or  educational  meet- 
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ings,  or  for  the  discussion  of  matters  of  general  or  public 
interest,  upon  such  terms  and  conditions  as  said  trustees  or 
boards  of  education  may  deem  proper;  provided,  however, 
that  said  use  shall  not  be  inconsistent  with  the  use  of  said 
buildings  or  grounds  for  school  purposes  nor  interfere  with 
the  regular  conduct  of  school  work;  and  provided,  further, 
that  no  privilege  of  using  said  buildings  or  grounds  shall  be 
granted  for  a  period  exceeding  one  year,  such  privilege  being 
renewable  and  revocable  in  the  discretion  of  said  trustees  or 
boards  of  education." 

It  is  the  claim,  though,  of  appellants  that  this  grant  of 
power  is  circumscribed  and  limited  by  subdivision  18  of  said 
section,  providing  that  **  boards  of  trustees  may,  and  upon  a 
petition  signed  by  a  majority  of  the  heads  of  families  resi- 
dent in  the  district,  must  call  meetings  of  the  qualified  electors 
of  the  district,"  etc.  "A  meeting  so  called  shall  be  compe- 
tent to  instruct  the  board  of  trustees.  1.  In  regard  to  the  loca^ 
tion  or  change  of  location  of  the  schoolhouse,  or  the  use  of 
the  same  for  other  than  school  purposes;  provided,  that  in 
no  case  shall  the  schoolhouse  be  used  for  purposes  which 
necessitate  the  removal  of  any  school  desks  or  other  school 
furniture."  The  complaint  alleges  that  such  removal  of  the 
furniture  was  necessary  in  the  present  instance  in  order  to 
facilitate  and  promote  the  dance.  Thus,  it  is  claimed,  haa 
the  board  clearly  transgressed,  and  will  continue  to  transgress, 
this  statutory  limitation  upon  its  authority.  But,  it  seems 
that  the  legislature  has  made  a  distinction  in  this  respect 
between  the  city  and  country  schools.  The  general  authority 
extends  to  the  ''trustees  of  common  school  districts"  and 
** boards  of  education  in  city  school  districts."  Subdivision 
18,  however,  is  confined  to  "boards  of  trustees."  It  is  the 
''board  of  trustees"  that  such  meetings  shall  be  competent 
to  restrict.  Respondent  suggests  this  reason  for  the  distinc- 
tion: "Common  schools  are  most  frequently  located  in  the 
smaller  rural  communities,  and  are  often  only  one  or  two 
room  buildings  without  auditorium  or  assembly  place,  the 
seats  are  often  screwed  to  the  floor,  and  any  removal  of  the 
desks  or  furniture  would  be  apt  to  be  done  by  inexperienced 
hands  and  result  in  damage  to  the  floor ;  the  desks  might  be 
piled  up  or  taken  out  of  doors,  or  hauled  to  the  out-buildings 
or  to  the  house  of  some  person  in  the  district,  thus  sufl?ering 
damage.    On  the  other  hand|  city  schools  are  more  often 
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housed  in  larger  buildings  of  manj  rooms  with  a  central 
place  of  assembly.  Janitors  are  employed,  who  devote  all  of 
their  time  to  their  occupation,  and  furniture  is  often  arranged 
for  ready  removal  without  damage  or  inconvenience.  The 
rule  of  subdivision  18  would  be  unnecessary  in  such  in- 
stances." 

Neither  do  we  find  such  limitation  of  the  power  of  the 
board  of  education  in  the  Municipal  Act  providing  for  cities 
of  the  fifth  class,  to  which  Visalia  belongs.  Section  798 
(Stats.  1899,  p.  99)  of  said  act  provides:  **The  board  of  edu- 
cation shall  have  power  .  .  .  Sixth — ^to  purchase,  receive, 
lease  and  hold  in  fee,  in  trust  for  such  dty,  any  and  all  real 
estate  and  personal  property  that  may  have  been  acquired,  or 
may  hereafter  be  acquired  for  the  use  and  benefit  of  the 
schools  of  such  city;  provided  that  no  real  estate  shall  be 
bought,  sold,  or  exchanged  nor  any  expenditure  incurred  for 
the  construction  of  new  schoolhouses,  without  the  approval  of 
the  board  of  trustees ;  and  provided  further,  that  the  proceeds 
of  any  such  sale  or  exchange  of  real  estate  shall  be  exclusively 
applied  to  the  purchase  of  other  lots  for  the  erection  of  school- 
houses."  This  constitutes,  manifestly,  a  larger  grant  of 
power  to  the  city  board  as  to  the  management  and  control 
of  the  school  property  than  is  conferred  upon  the  trustees 
of  common  school  districts.  The  particular  limitation  as  to 
the  use  of  the  building,  to  which  we  have  referred,  applies 
to  the  latter  but  not  to  the  former. 

However,  the  schoohouse,  whether  in  the  urban  or  rural 
district,  must,  of  course,  be  used  for  a  public  purpose,  and 
that  purpose  must  have  some  relation  to  the  educational  or 
recreational  needs  of  the  community.  It  is  manifest,  though, 
that  within  the  limits  of  said  statutory  provisions  there  iB 
room  for  the  exercise  of  a  wise  discretion  on  the  part  of  the 
board  of  education. 

It  is  equally  plain  that  the  board  would  have  no  authority 
to  grant  an  exclusive  privilege  to  any  of  the  citizens  to  use 
said  building.  Plaintiffs  probably  had  this  principle  in  mind 
when  they  alleged  that  **a  private"  dance  was  contemplated 
by  the  board.  They  concede,  however,  that  this  is  rather 
a  conclusion,  and  is  open  to  the  objection  raised  by  the  special 
demurrer.  Hence,  we  treat  the  case  upon  the  broad  gpround 
of  the  power  of  the  board  to  permit  this  particular  form  of 
diversion. 
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As  to  the  cases  cited,  they  mast,  naturally,  be  regarded  in , 
the  light  of  the  provisions  of  the  statute  in  the  various  states 
wherein  said  opinions  were  rendered.  It  was  pointed  out  in 
the  opinion  of  the  trial  judge,  Honorable  W.  B.  Wallace, 
that  in  the  states  having  no  laws  permitting  the  schoolhouses 
to  be  used  for  other  than  school  purposes,  the  courts  have 
held  such  other  uses  to  be  illegal. 

''Thus  the  following  uses  have  been  enjoind:  In  Connecti- 
cut, Sunday-schools  and  religious  meetings;  in  Kansas,  var- 
ious society  meetings  whereby  the  rooms  were  overcrowded 
and  the  furniture  injured;  in  Pennsylvania,  religious  meet- 
ings, lyceums,  and  private  schools;  in  Louisiana,  a  theater 
conducted  as  a  business;  in  Ohio,  private  schools;  in  Wiscon- 
sin, regular  meetings  of  the  Sons  of  Temperance. 

**  Other  states  have  laws  permitting  the  electors  to  vote  on 
the  question  of  using  a  public  schoolhouse  for  other  than 
school  purposes  and  courts  in  these  states  have  sustained  the 
following  uses  after  elections  favorable  therefor :  In  Iowa.  In- 
diana, and  Illinois,  meetings  for  religious  purposes;  in  Mis- 
souri, for  a  literary  society;  in  Arkansas  and  Illinois,  as  a 
lodge-room  for  a  secret  society;  in  Vermont,  for  a  private 
school ;  in  Maryland,  at  a  nominal  rent  as  headquarters  for  a 
regiment  of  the  national  guard." 

In  Appeal  of  Barnes,  6  R.  I.  591,  it  was  held  that  the 
trustees  of  a  school  district  may,  subject  to  the  control  of  the 
district  meeting,  lawfully  permit  the  district  schoolhouse 
to  be  used,  out  of  school  hours,  for  the  purpose  of  private 
instruction  in  vocal  music  of  the  district  scholars  and  others 
residing  in  the  district.  The  decision  was  grounded  upon  the 
principle  that  such  use  tended  to  promote  public  education 
and  that  the  trustees  were  acting  within  the  spirit  of  their 
trust. 

In  Toumsend  v.  Hagan,  35  Iowa,  194,  it  was  held  that  "the 
electors  of  a  school  district  may  legally  permit  the  school- 
houses  in  the  district  to  be  used  for  the  purposes  of  religious 
worship  and  secondary  schools.**  The  court  was  called  upon 
to  construe  the  provision  of  the  statute  permitting  the  electors 
when  legally  assembled  "to  make  such  disposition  of  the 
schoolhouses  as  they  may  deem  right  and  proper."  The  court 
concluded  that  such  use  was  within  the  spirit  and  intent  of 
said  provisions. 
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The  decision  in  Lagow  v.  HiU,  238  lU.  428,  [87  N.  E.  369], 
upholding  the  action  of  the  board  of  school  directors  in  per- 
mitting certain  fraternal  organizations  to  hold  meetings  in 
one  room  of  the  school  building,  was  based  upon  the  foUow- 
mg  provision  of  the  school  law  of  that  state:  *'They  [the 
board  of  directors]  shall  have  the  control  and  supervision 
of  all  schoolhouses  in  their  district,  and  may  grant  the  tem- 
porary use  of  schoolhouses  when  not  occupied  by  schools,  for 
religious  meetings  and  Sunday-schools,  for  evening  schools 
and  literary  societies,  and  for  such  other  meetings  as  the 
directors  may  deem  proper.*' 

In  Spencer  v.  Joint  School  District,  15  Ran.  259,  [22  Am. 
Rep.  268],  the  action  was  to  restrain  the  nse  of  the  school 
building  for  other  than  school  purposes.  The  decision  was 
by  Justice  Brewer,  afterward  justice  of  the  United  States 
supreme  court,  and  he  treated  the  subject  with  his  char- 
acteristic force  and  persuasive  reasoning.  He  declared:  **We 
are  fully  aware  of  the  fact,  that  all  over  the  state  the  school- 
house  is,  by  general  consent,  or  at  least  without  active  oppo- 
sition, used  for  a  variety  of  purposes  other  than  the  holding 
of  public  schools.  Sabbath-schools  of  separate  religious  de> 
nominations,  church  assemblies,  sometimes  public  meetings, 
social  gatherings,  etc.,  are  held  there.  Now,  none  of  these 
can  be  strictly  considered  among  the  purposes  for  which  a 
public  building  can  be  erected,  or  taxation  employed.  .  .  . 
The  public  schoolhouse  cannot  be  used  for  any  private  pur- 
pose. The  argument  is  a  short  one.  Taxation  is  invoked  to 
raise  funds  to  erect  the  building;  but  taxation  is  illegitimate 
to  provide  for  any  private  purpose.  Taxation  will  not  lie 
to  raise  funds  to  build  a  place  for  a  religious  society,  a 
political  society,  or  a  social  club.  What  cannot  be  done  di- 
rectly cannot  be  done  indirectly.'*  The  conclusion  was  un- 
doubtedly sound.  But,  as  before  suggested,  we  are  dealing 
with  a  public  use  and  with  a  statute  somewhat  enlarging  the 
public  educational  purposes  for  which  a  schoolhouse  may  be 
used. 

We  may  leave  the  citations  with  the  case  of  Lewis  v.  Bate- 
man,  26  Utah,  434,  [73  Pae.  509].  Therein  the  court  stated: 
**The  only  question  involved  in  this  case  is,  have  the  trustees 
of  a  school  district  the  legal  right  and  power  to  permit  a 
public  schoolhouse,  which  is  the  property  of  said  district, 
and  which  is  used  for  school  purposes,  to  be  used  for  holding 
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public  and  private  dances — a  use  whicli  is  in  no  way  con-j 
neeted  with  the  school  and  which  would  not  promote  or  ad- 
vance its  interests,  but,  on  the  contrary,  the  eflfect,  if  any, 
would  necessarily  be  inimical  and  detrimental  to  schools!" 
It  was  rightfully  held  that  the  private  use,  which  it  was  thus 
proposed  to  make  of  the  public  school  building,  was  unau- 
thorized and  contrary  to  public  policy  and  the  use  for  either 
public  or  private  dances  would  be  in  violation  of  a  plain  pro- 
vision of  the  statute  of  Utah  prohibiting  the  removal  of  the 
furniture  from  the  schoolroom.  It  is  thus  apparent  that  in 
its  facts  the  Utah  case  differs  from  this. 

There  is  some  intimation  that  a  moral  question  is  involved 
herein.  Of  course,  the  board  of  education  should  not  tolerate 
an  indecent  or  immoral  use  of  the  schoolhouse,  but  it  cannot  be 
said  that  they  contemplate  anything  of  the  kind.  It  is  clear 
that  there  is  a  difference  of  opinion  among  well-informed 
people  as  to  the  moral  effect  of  dancing.  As  said  by  the 
trial  judge:  "There  are  many  excellent,  intelligent  and  pious 
people  who  are  opposed  to  modem  social  dancing  as  being 
fraught  with  harm  to  the  participants  and  to  the  community. 
To  the  contrary,  there  appears  to  be  a  much  larger  number, 
equally  excellent  and  intelligent,  including  many  pious 
people,  who  dance  and  teach  their  children  to  dance.  .  .  . 
Some  people  abuse  the  privilege  of  dancing  by  their  manner 
of  dancing  and  sometimes  by  their  mode  of  dress.  Those 
who  are  coarse  and  immodest  often  express  those  qualities 
in  the  ballroom  when  dancing,  and  all  public  dances  should 
be  supervised.  On  the  other  hand,  people  of  fine  instincts 
and  feelings,  and  proud  of  their  willingness  and  ability  to 
do  right  at  all  times,  will  reflect  their  modesty  and  fine  char- 
acter on  the  dancing  floor.'* 

Even  the  most  fastidious  would  certainly  distinguish  be- 
tween the  joyful  and  reverential  dance  of  Miriam  and  the 
voluptuous  and  wanton  dance  of  the  daughter  of  Herodias, 
which  led  to  the  beheading  of  John  the  Baptist. 

We  must  indulge  the  presumption  herein  that  respondent 
contemplates  a  "recreational"  activity  free  from  any  im-^ 
modesty  and  which  may  be  conducive  to  the  social  and 
educational  advancement  of  the  community.  We  must,  also, 
assume  that  it  is  not  an  exclusive  function,  but  open  to  all 
on  equal  terms.  Indeed,  the  probabilities  are  that  it  is  de- 
signed to  afford  the  various  classes  of  the  high  school    an 
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opportunity  to  meet  for  social  intercourse,  and  to  promote 
the  grace  of  movement  and  charm  of  physical  development 
that  are  supposed  to  result  from  a  wholesome  and  properly 
supervised  dance. 

At  any  rate,  we  think  the  question  was  for  the  school 
authorities  to  determine,  and  such  an  abuse  of  discretion  has 
not  been  shown  as  to  warrant  the  extraordinary  writ  of 
injunction. 

In  our  opinion,  the  demurrer  to  the  complaint  was  properly 
sustained,  and  the  judgment  is  afiSrmed. 

Chipman,  P.  J.,  and  Hart,  J.,  concurred. 


[Glv.  No.  15S2.    Third  Appellate  Di8triet.~Oetober  26,  1018.] 

EMIGH-WINCHBLL  HARDWARE  COMPANY  (a  Cor- 
poration), Appellant,  v.  AMOS  PYLMAN  at  al., 
Defendants;  AMOS  PYDMAN,  Respondent 

IfBOHANios'  JjoxtB — TiMB  FOB  FnjNO.— A  elaim  of  lien  under  the 
mechanic's  lien  law  must  be  filed  in  any  event  within  ninety  days 
of  the  completion  of  the  building. 

Id.— CoMPLBTiON  07  Bunj>iNO.— Under  section  1187  of  the  Code  of  Giyil 
Procedure  as  amended  in  1911,  any  one  of  the  three  following  cir- 
cumstances constitutes  constructiTe  completion  of  a  building,  vis.: 
Occupation  of  the  building,  acceptance  of  the  building  by  the  owner, 
or  cessation  from  labor  for  thirty  days. 

Id. — ^Failitbx  to  Feub  Nonci  ov  Completion. — ^The  ninety  days'  time 
limit  is  not  waited  by  the  failure  of  the  owner  to  file  notice  of 
completion. 

Id. — ^LiiN  FOB  Materials. — ^To  entitle  a  materialman  to  a  lien,  the  mate- 
rials must  be  furnished  to  be  used,  and  must  be  actually  used,  in 
the  construction  of  the  building  against  which  a  lien  is  sought  to  be 
enforced. 

APPEAL    from  a   judgment  of  the    Superior  Court  of 
Yolo  County.    W.  A.  Anderson,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 
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Devlin  ft  Devlin,  for  Appellant 

White,  Miller,  Needham  &  Harber,  for  Respondent 

BURNETT,  J.— Appellant  makes  the  mistake  of  assuming 
that  this  is  a  case  for  the  application  of  the  section  of  the 
code  relating  to  the  condition  wherein  there  has  been  not  an 
actual  completion  of  the  building,  but  a  mere  cessation  from 
labor.  If  that  were  true,  the  building  would  not  be  deemed 
completed  until  thirty  days  after  such  cessation. 

But,  as  pointed  out  in  our  former  opinion,  the  evidence 
and  the  finding  were  to  the  effect  that  the  building  was  ac- 
tually completed  on  May  2,  1914.  If  respondent,  Pylman, 
had  relied  upon  the  circumstance  of  the  cessation  of  labor, 
regardless  of  actual  completion,  as  the  starting  point  for  the 
statutory  period  within  which  a  claim  for  lien  must  be  filed, 
then  there  might  be  some  merit  in  appellant's  contention  that 
its  lien  was  filed  in  time.  We  have,  however,  no  such  case, 
and  there  is  no  occasion  to  invoke  such  provision  of  the  code. 
The  language  of  the  statute  seems  entirely  too  plain  to  permit 
of  serious  disagreement.  Unless  we  are  to  disregard  its 
unequivocal  mandate,  that  the  lien  must  be  filed  in  any  event 
within  ninety  days  of  the  completion  of  the  building,  we 
must  hold  that  appellant  was  too  late.  To  the  authorities 
cited  in  our  former  opinion  we  may  add  these  two  late  deci- 
sions by  our  supreme  court,  in  which  the  ninety  day  period 
of  limitation  is  emphasized :  Bird  v.  American  Surety  Co,,  175 
Cal.  625,  631,  [166  Pac.  1009] ;  Hogan  Lumber  Co.  v.  Boyle 
{Niclwls),  177  Cal.  477,  [170  Pac.  1106].  As  to  the  latter 
decision  it  may  be  said  that  Sunset  Dumber  Co.  v.  Batchelder, 
167  Cal.  572,  [Ann.  Cas.  1916B,  664,  140  Pac.  35],  cited 
therein,  involved  work  done  under  the  old  statute  when  both 
occupancy  and  cessation  from  labor  were  required  to  consti- 
tute constructive  completion  in  the  sense  of  the  statute. 

We  adhere  to  the  views  expressed  in  our  former  opinion  as 
follows : 

"The  action  was  against  the  owner  and  the  contractor  of 
a  building  for  materials  furnished  for  the  use  of  said  build- 
ing, and  for  foreclosure  of  a  mechanic's  lien.  Plaintiff  re- 
covered judgment  against  the  contractor  for  the  amount  of 
the  claim,  but  judgment  for  costs  was  entered  in  favor  of 
defendant  Pylman,  from  which  the  appeal  has  been  taken. 


Digitized  by 


Google 


510    EMiaH-WiNCHELL  Hdw.  Co.  v.  Pylman.    [38  Cal.  App. 

The  court  found  that  the  work  on  the  building  was  begun 
in  the  month  of  October,  1913,  'and  was  completed  on  May 
2,  1914  .  .  .  and  was  then  and  there  occupied  by  said  owner 
as  completed,  and  at  the  same  time  the  said  defendant 
Pylman  and  his  family  moved  into  and  occupied  said  building 
and  began  then  and  there  openly  and  publicly  to  use  and 
occupy  the  same  as  their  place  of  residence,  and  they  ever 
since  have  continued  to  so  use  and  occupy  said  premise 
and  to  reside  thereon.' 

"It  was  also  found  that  the  owner  had  fully  paid  the  con- 
tractor,  and  that  the  material  was  furnished  by  plaintiff  at 
the  instance  and  request  of  said  contractor,  but  *that  no 
materials  furnished  by  the  plaintiff  were  used  in  said  build- 
ing after  the  second  day  of  May,  1914,'  although  on  the 
tenth  of  July  following,  plaintiff  sent  to  said  building  four 
special  hinges  of  small  value  which  had  been  previously 
ordered  by  the  contractor,  and  they  were  afterward  paid 
for  by  the  owner.  It  was  also  found  that  plaintiff  filed  its 
claim  of  lien  for  record  on  August  8,  1914.  Indeed,  it  was 
so  alleged  in  the  complaint  and  not  denied.  The  court  con- 
cluded *that  the  time  to  file  liens  for  labor  or  materials  fur- 
nished in  the  construction  of  said  building  began  to  run  on 
the  second  day  of  May,  1914,  and  the  time  to  file  liens  thereon 
expired  on  the  thirty-first  day  of  July,  1914,  and  prior  to  the 
filing  of  plaintiff's  alleged  lien.' 

'*As  to  the  finding  in  reference  to  the  completion  of  the 
building,  there  can  be  no  possible  doubt  of  the  suflSciency  of 
the  evidence  in  its  support.  It  was  stipulated  at  the  trial 
that  the  Pylmans  were  living  in  the  house  on  April  28,  1914, 
and  from  that  time  continuously.  Nellie  Pylman  testified 
that  on  the  twenty-eighth  day  of  April  the  contractor  had 
everything  done  with  the  exception  of  putting  on  a  few  hooks 
on  the  screen  doors  and  a  very  few  little  necessary  things, 
and  that  this  was  attended  to  within  a  few  days  and  that  the 
building  was  then  accepted  by  them.  It  appears,  also,  that 
on  April  13th,  the  owner  and  contractor  had  a  settlement 
and  at  that  time  agreed  to  eliminate  certain  work  from  the 
contract,  and  deductions  were  made  for  the  things  omitted. 
This  was  in  accordance  with  the  provisions  of  the  contract 
between  the  parties,  and  the  evidence  shows  that  the  contract, 
as  thus  modified  was  completely  executed. 
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**We  have,  therefore,  not  only  constructive  but  actual  com* 
pletion  of  the  building  not  later  than  May  2,  1914.  As  to  the 
circnrastances  of  occupation  and  acceptance  of  the  building, 
section  1187  of  the  Code  of  Civil  Procedure  provides  that: 
*In  all  cases  any  of  the  following  shall  be  deemed  equivalent 
to  a  completion  for  all  purposes  of  this  chapter.'  1.  'The 
occupation  or  use  of  a  building,  improvement  or  structure 
by  the  owner,*  or  2.  'The  acceptance  by  said  owner  of  said 
building,  improvement  or  structure.*  Hence,  it  is  entirely 
clear  that  we  cannot  question  the  finding  of  the  court  that 
said  building  for  all  the  purposes  of  filing  a  mechanic's  lien 
was  completed  on  May  2,  1914. 

"In  reference  to  certain  facts  which  the  law  declares  to  be 
sufficient  to  support  the  conclusion  that  the  building  for  the 
purpose  of  a  lien  has  been  completed,  it  may  be  stated  that 
the  statute  has  undergone  certain  changes,  which  are  pointed 
out  in  various  decisions  of  the  courts.  Prom  1887  to  1897 
said  section  of  the  statute  limited  the  operation  of  the  occu- 
pation or  use  and  acceptance  to  those  cases  wherein  there  was 
a  duly  recorded  contract,  the  legislature  having  provided 
'and  in  case  of  contracts,  the  occupation,'  etc.  In  the  latter 
year  the  section  was  amended  so  as  to  make  occupation  and 
acceptance  apply  to  all  cases,  but  a  further  amendment  was 
added  to  the  effect  that  either  must  be  coupled  with  cessation 
from  labor  for  thirty  days  in  order  to  constitute  constructive 
completion.  These  changes  are  fully  discussed  in  Rohison  v. 
Mitchel,  159  Cal.  586,  [114  Pac.  984],  and  we  need  not  dwell 
upon  them  further.  Then  comes  the  amendment  of  1911, 
which  applies  to  cases  wherein  the  contract  has  not  as  well  as 
those  wherein  it  Tias  been  recorded;  and  as  clear  as  lan- 
guage can  make  it,  the  section  now  provides  that  any  of  the 
three  circumstances  shall  constitute  constructive  completion, 
namely:  1.  Occupation  of  the  building;  2.  Acceptance  of  the 
building  by  the  owner;  and  3.  Cessation  from  labor  for  thirty 
days.  r 

"By  a  sort  of  metaphysical  refinement,  appellant  seeks  to; 
make  it  appear  that  cessation  from  labor  for  the  period  of 
thirty  days  must  still  be  added  to  the  other  circumstances 
above  mentioned  to  constitute  completion,  but  the  section  is 
too  plain  to  admit  of  discussion.  Indeed,  it  is  pointed  out  in 
Hughes  Mfg.  etc.  Co.  v.  Hathaway,  174  Cal.  48,  [161  Pac. 
1159],  that  the  phrase  'completion  of  the  building,'  as  used 
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in  the  last  clause  of  said  section,  'must  be  understood  to  mean 
either  the  actual  completion  or  the  completion  by  cessation 
of  labor  for  thirty  days  upon  the  building,  etc.,  or  comple- 
tion by  occupation  or  acceptance,  as  the  case  may  be.' 

**The  case  is  virtually  as  strong  upon  the  theory  of 
actual  completion,  as  constructive  by  occupation  or  accept- 
ance, since  it  was  competent  for  the  parties  to  provide  for 
changes  in  the  plans,  and  to  so  alter  the  contract,  and  thus 
have  a  completely  executed  agreement.  {White  v.  Soto,  82 
Cal.  654,  [23  Pac.  210] ;  Gilliam  v.  Brtwn,  116  Cal.  454,  [48 
Pac.  486] ;  Anderson  v.  Johnston,  120  Cal.  657,  [53  Pac  264] .) 

''Nor  is  there  any  doubt  as  to  the  conclusion  that  plaintiff's 
claim  of  lien  was  filed  too  late. 

''It  is  to  be  observed  that  the  materialman  has  thirty  days 
after  he  ceases  to  furnish  materials  within  which  to  file  said 
claim,  and  upon  the  pretense  of  having  furnished  said  hinges 
on  July  10th,  plaintiff  claims  to  have  brought  itself  within 
this  provision.  But  the  concluding  portion  of  said  section 
requires  'that  all  claims  of  lien  must  be  filed  within  ninety 
days  after  the  completion  of  any  building,  improvement  or 
structure,'  etc. 

"Appellant  contends  that  this  time  limit  was  waived  for 
the  reason  that  no  notice  of  completion  was  filed  by  the  owner. 
As  to  this,  appellant  is  in  error. 

"Said  section  1187  does  indeed  provide:  'In  case  such 
notice  be  not  so  filed  then  the  said  owner  and  all  persons  de- 
raigning  title  from  or  claiming  any  interest  through  him  shall 
be  estopped  in  any  proceedings  for  the  foreclosure  of  any  lien 
provided  for  in  this  chapter  from  maintaining  any  defense 
therein  based  on  the  ground  that  said  lien  was  not  filed  within 
the  time  provided  in  this  chapter.'  This  refers  to  the  com- 
pletion of  the  contract  under  which  the  material  was  fur^ 
nished  or  to  the  labor  done,  and  if  notice  of  such  completion 
is  not  filed  by  the  owner  he  waives  the  thirty  day  limitation. 
{Hughes  Mfg.  etc.  v.  Hathaway,  supra.) 

"But  the  ninety  day  limitation  applies  to  all  cases.    The 
concluding  clause  of  the  section  makes  this  plain :  *  Provided        ^ 
that  all  claims  of  lien  must  be  filed  within  ninety  days,'  etc. 

"Such  is,  also,  the  view  taken  by  the  courts.  In  the  Robi-  \ 
son  case,  supra,  referring  to  the  foregoing  clause,  the  court  l 
said:  'This  would  seem  to  fix  a  time  limit  within  which  all 
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claims  must  be  filed,  regardless  of  whether  the  owner  has  filed 
his  notice  of  completion  or  not. ' 

**In  the  Hughes  case,  supra,  it  is  declared:  *If  no  notice 
of  completion  is  filed,  the  claimant  is  required  to  see  that 
his  claim  is  filed  before  the  expiration  of  the  period  of  ninety 
days  after  the  completion  of  the  building,  that  is,  of  the 
building  as  a  whole,  as  provided  in  the  last  clause  of  the  sec- 
tion.' 

** National  Lumber  Co.  v.  Kennedy,  28  Cal.  App.  780,  [154 
Pac.  26],  contains  this  declaration:  *The  legislature  deemed 
such  period  ample  time  for  otherwise  obtaining  information 
us  to  the  time  of  completion.  The  provisions  that  ''all  claims 
of  lien  must  be  filed  within  ninety  days  after  the  completion 
of  any  building"  would  serve  no  purpose  other  than  to  ter- 
minate the  time  within  which  the  claim  of  lien  must  be  filed. 
Such  is  the  plain  import  of  the  language  used.' 

''The  foregoing  ought  to  set  the  matter  at  rest,  and  no 
further  comment  is  called  for. 

"As  to  the  last  item  furnished  by  appellant,  it  should  be 
said  further  that  the  hinges  were  never  used  in  the  building, 
and,  therefore,  they  did  not  and  could  not  furnish  the  basis 
for  a  lien,  and,  if  no  lien  could  be  claimed  for  them,  it  logi- 
cally follows  that  the  time  when  they  were  delivered  could  not 
be  taken  into  account  in  the  determination  of  the  question 
whether  the  notice  of  lien  was  filed  within  the  statutory 
period. 

"  'It  is  well  settled  by  many  decisions  in  this  state  that 
to  entitle  a  materialman  to  a  lien  the  materials  must  be  fur- 
nished to  be  used  and  must  actually  be  used  in  the  construc- 
tion of  the  building  against  which  a  lien  is  sought  to  be 
enforced. '  *  (Stimson  v.  Los  Angeles  Traction  Co.,  141  Cal.  32, 
[74 Pac.  357].) 

"That  the  last  item  when  not  used  in  the  construction  of 
the  building  must  be  disregarded  in  computing  the  time  is 
expressly  held  in  P.  T.  Walton  Lumber  Co.  v.  Cox,  29  Okl.  - 
237,  [116  Pac.  798].  Therein,  certain  doors  were  ordered  y 
and  delivered  but  not  used,  and  the  supreme  court  of  Okla- 
homa said  that  they  constituted  no  proper  item  of  charge  on 
the  lien  statement,  and  that  the  date  of  the  last  item  which 
was  used  was  the  one  to  be  considered  in  the  inquiry  whether 
the  material  was  furnished  within  the  sixty-day  period 
required  by  the  statute. 

S8  OaL  App.— «S 
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''Again,  it  appears  that  the  order  for  the  hinges  was  a  sepa^ 
rate,  distinct  and  independent  contract  or  order  from  the 
other  orders  given,  and,  therefore,  it  could  not  affect  in  any 
way  the  right  to  file  a  lien  for  the  other  materials.  The 
point  is  considered  in  the  case  of  Barrows  v.  Knight,  55  Cal. 
155.  Other  authorities  of  similar  import  are  Phillips  on 
Mechanics'  Liens,  3d  ed.,  sec.  324  et  seq.,  Larue  <fe  Bodley 
Co.  V.  Jones,  79  Ala.  156;  Maryland  Brick  Co.  ▼.  Dunkerly, 
85  Md.  199,  [36  Atl.  761] ;  Brunt  v.  Farinholt,  121  Md.  126, 
[88  AU.  42] ;  Cross  v.  Eyerley,  86  Neb.  516,  [125  N.  W.  1085]. 

''It  seems  equally  plain  tiiat  the  hinges  must  be  entirely 
eliminated  from  consideration,  for  the  reason  that  payment 
in  full  was  made  for  them  and  accepted  But  to  avoid  con- 
fusion, we  deem  it  proper  to  add  that  if  the  hinges  had  been 
tised  in  the  building  in  pursuance  of  a  contract  therefor,  such 
circumstance  would  not  save  the  lien  upon  the  theory  that  the 
claim  was  filed  within  thirty  days  thereafter.  Indeed,  the 
thirty  day  requirement  was  waived,  as  we  have  heretofore 
seen.  But  if  the  hinges  had  been  so  used,  such  use  might 
have  been  regarded  as  extending  the  time  of  the  completion 
of  the  building  so  as  to  avoid  the  bar  of  the  ninety  day  period. 
In  other  words,  under  the  circumstances  suggested,  the  court 
would  not  permit  the  owner  to  say  that  the  building  had  been 
completed  prior  to  the  use  of  said  material,  and,  therefore, 
that  the  notice  of  lien  was  filed  too  late. 

"In  the  final  brief,  for  the  first  time,  appellant  claims  that 
the  judgment  must  be  reversed  'for  the  failure  of  the  court 
to  find  that  the  li^i  was  not  filed  within  ninety  days  after  the 
plaintiff  had  ceased  to  furnish  materials.'  In  view  of  the 
fact  that  it  does  appear  from  the  findings  that  said  notice  of 
lien  was  not  filed  within  ninety  days  after  the  completion  of 
the  building,  the  said  consideration  would  be  immaterial. 

"However,  appellant  is  in  error  in  the  statement.  The 
court  specifically  finds  when  the  materials  were  furnished. 
Including  the  date  of  the  last  item,  as  appears  in  paragraphs 
5  and  6  of  the  findings,  and,  also,  when  the  notice  of  lien  was 
filed.    Thus  is  the  point  covered. 

"It  seems  hardly  necessary  to  notice  the  cases  cited  by 
appellant,  as  they  are  so  easily  distinguished  from  the  one 
before  us,  but  we  may  refer  to  them  briefly. 

"In  Tost  V.  Raux,  27  Cal.  App.  307,  [149  Pac.  781],  the 
materials  for  which  the  lien  was  claimed  were  actually  used 
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in  the  biulding,  and  the  notice  of  lien  was  ffled  witliin  ninety 
days  of  the  completion  of  the  building,  as  found  by  the  court. 
In  fact,  it  was  properly  held  by  this  court,  that,  as  to  the 
materialman,  the  building  was  not  completed  until  his  ma- 
terials were  used,  the  main  contention  there  being  as  to 
whether  the  lien  should  be  filed  within  thirty  days  of  the  com- 
pletion of  the  building  or  of  the  time  when  the  claimant 
'ceased  to  furnish  materials.' 

*' Schwartz  v.  Knight,  74t  Cal.  432,  [16  Pac.  235],  has  no 
similarity  to  the  case  at  bar.  Therein,  the  filing  of  the  notice 
of  lien  was  held  to  be  premature  because  the  building  had  not 
been  completed.  Under  the  provisions  of  said  section  1187, 
as  it  existed  at  that  time,  it  was  held  that,  as  the  plaintiffs 
were  not  original  contractors,  *the  law  required  them  to  file 
their  lien  within  thirty  days  after  the  completion  of  the 
building.* 

'*In  WUlamette  Steam  Mitts  etc.  Co.  v.  College  Co.,  94  Cal. 
229,  [29  Pac.  629],  several  interesting  questions  growing  out 
of  the  mechanic's  lien  law  are  learnedly  discussed,  but  the 
decision  has  no  particular  bearing  upon  the  question  involved 
herein.  What  was  said  in  reference  to  said  section  1187  of 
the  Code  of  Civil  Procedure  must  be  regarded  with  the  recol- 
lection of  the  fact  that  it  was  amended  before  the  action  was 
brought.  Therein,  it  was  held,  that  in  the  case  of  a  contract 
not  recorded,  a  laborer  or  materialman  in  order  to  perfect 
his  lien  must  file  it  within  thirty  days  after  the  completion  of 
the  building,  or  after  there  had  been  a  cessation  of  labor  for 
thirty  days  upon  the  unfinished  building. 

**In  the  case  of  Boscus  v.  Waldmann,  31  Cal.  App.  245,  [160 
Pac.  180],  decided  by  this  court,  it  appears  that  the  notice 
of  lien  was  filed  within  ninety  days  after  the  completion  of 
the  building,  and  the  discussion  in  reference  to  the  notice 
to  be  given  by  the  owner  was  addressed  to  the  thirty  day  pro- 
visions of  the  statute.*' 

The  judgment  is  afiSrmed. 

Chipman,  P.  J.,  and  Hart,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  December  23, 1918. 
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[C5v.  No.  1826.    TMrd  Appellate  District.— October  M,  1918.] 

ALEXANDER     WHITB,     Respondent,     v.     MABEL     0. 
DEERING,  as  Executrix,  etc.,  Appellant. 

EIbtates  07  Decxased  Persons  —  Action  on  Claim  fob  Sebvicxs  — 
Amendment  ov  Pleading. — In  an  action  against  an  executrix  to  re- 
cover for  personal  services,  alleged  in  the  complaint  to  have  been 
rendered  to  the  deceased  in  her  lifetime  at  an  "agreed  price,"  an 
amendment  substituting  an  allegation  that  the  services  were  "of  the 
reasonable  value"  of  a  turn  stated  did  not  change  the  cause  of  ao- 
tion,  and  it  was  not  error  to  permit  such  amendment. 

Id. — Statement  ov  Facts  in  Claim  Pbssented. — A  claim  against  an 
estate  is  not  required  to  state  the  facts  with  the  precision  and  min- 
uteness required  in  a  complaint,  and  its  sufficiencj  is  not  to  be 
tested  by  the  rules  of  pleading. 

Id. — LiBEKAUTT  in  ALLOWING  AMENDMENTS. — Greater  liberality  should 
be  shown  in  allowing  amendments  to  pleadings  in  actions  on  claims 
against  estates  than  in  the  ordinary  class  of  cases,  provided  that 
the  cause  of  action  be  not  entirely  changed  and  there  be  no  preju- 
dice to  the  substantial  rights  of  those  opposed  in  interest  to  the 
claimant. 

Id. — AMENDMENT  ov  Ebsonsous  Dati. — ^It  is  not  error  to  permit  an 
amendment  in  such  case  correcting  the  date  of  an  item,  since  an 
allegation  of  time  under  the  circumstances  is  not  controlling. 

Id. — Interest. — In  an  action  on  a  claim  against  the  estate  of  a  dece- 
dent, interest  is  to  be  awarded  when  the  claim  is  established  from 
the  date  when  the  claim  should  have  been  allowed. 

APPEAL  from  a  jadgment  of  the  Superior  Court  of 
Sacramento  County.    Peter  J.  Shields,  Judge, 

The  facts  are  stated  in  the  opinion  of  the  court 

White,  Miller,  Needham  &  Harber  and  Myrick  ft  Deering, 
for  Appellant. 

C.  E.  McLaughlin  and  C.  P.  McLaughlin,  for  Respondent. 

BURNETT,  J.— The  action  was  to  establish  a  claim  against 
the  estate  of  Sophie  P.  Comstock,  deceased.  The  claim  was 
properly  presented,  but  was  rejected  by  the  executrix.  Suit 
was  thereupon  brought  in  the  superior  court  within  the  time 
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required  by  the  statute,  and  plaintiflf  obtained  judgment,' 
from  which  the  appeal  has  been  taken. 

The  first  item  in  the  complaint  was:  *'To  services  rendered 
in  carrjdng  decedent  from  her  room  upstairs  to  lawn  and 
from  lawn  to  her  room  upstairs  at  an  agreed  price  of  $15  per 
month,  $45.''  This  was  also  the  exact  language  of  the  claim 
as  presented  to  the  executrix.  The  court  permitted  this  aver- 
ment of  the  complaint  to  be  amended  by  striking  out  the 
words,  ''at  an  agreed  price"  and  substituting  therefor  the 
words,  "of  the  reasonable  value." 

This  action  of  the  court  is  the  occasion  for  the  contention 
that  the  cause  of  action  was  changed,  for  the  reason  that  the 
claim  was  based  upon  an  express  contract  for  an  agreed  price, 
while  the  amendment  permitted  recovery  on  qicantum  meruit. 
The  basic  and  vital  elements  of  the  cause  of  action  are  the 
services  performed  and  the  amount  due  for  said  services.  A.S 
to  these  elements,  the  two  complaints  are  identical.  More- 
over, either  the  phrase  *'at  an  agreed  price"  or  **of  the  rea- 
sonable value"  may  be  eliminated  from  the  original  or  the 
amended  complaint,  respectively,  and  what  remains  states  a 
cause  of  action  either  upon  an  express  or  implied  contract. 
Neither  of  these  phrases  is,  therefore,  material  to  the  state- 
ment of  a  cause  of  action,  and  the  substitution  of  one  for  the 
other  does  not  change  the  essential  aspect  of  the  case, 
although,  we  may  add,  that,  if  it  did  not  appear  in  the  com- 
plaint whether  there  was  an  express  contract,  a  demurrer 
might  lie  for  uncertainty.  Indeed,  the  question  has  been 
carefully  considered  by  the  appellate  courts  of  this  state  and 
a  conclusion  reached  that  is  directly  opposed  to  appellant's 
contention  herein,  and  it  should  be  sufficient  as  to  the  point 
to  cite:  Merchants'  C.  Agency  v.  Oopcevic,  23  Cal.  App.  217, 
[137  Pac.  609] ;  Cox  v.  McLaugTdin,  76  Cal.  60,  [9  Am.  St. 
Rep.  164,  18  Pac.  100] ;  Nellis  v.  Pacific  Bank,  127  Cal.  166, 
[59  Pac.  830] ;  Cowell  v.  Snyder,  171  Cal.  294,  [152  Pac. 
920] ;  Glougie  v.  Glougie,  174  Cal.  126,  [162  Pac.  118] ;  Hicks 
V.  Christeson,  174  Cal.  712,  [164  Pac.  395] ;  Doolittle  v.  Mc- 
Connell,  178  Cal.  697,  [174  Pac.  305] ;  Mackroth  v.  Sladky,  27 
Cal.  App  113,  [148  Pac.  978] ;  Turner  v.  Dahnken,  28  Cal. 
App.  311,  [152  Pac.  308]. 

In  this  connection,  it  must  be  remembered  that  a  claim 
against  an  estate  is  not  required  to  state  the  facts  with  all 
the  precision  and  minuteness  required  in  a  complaint,  and  its 
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sufficiency  is  not  to  be  tested  by  the  rules  of  pleading.  {Pol" 
lite  V.  WichersUm,  150  Cal.  238,  [88  Pac.  911].)  It  would 
follow  that  even  greater  liberality  should  be  shown  in  allow- 
ing amendments  than  in  the  ordinary  class  of  cases,  provided, 
of  course,  that  the  cause  of  action  be  not  entirely  changed  and 
there  be  no  prejudice  to  the  substantial  rights  of  those  op- 
posed in  interest  to  the  claimant 

While  there  was  no  direct  evidence  as  to  the  value  of  the 
particular  kind  of  service  performed,  yet  it  is  apparent  that 
it  involved  no  special  skill,  but  was  that  of  ordinary  labor, 
and  there  was  positive  testimony  as  to  the  reasonable  value  of 
unskilled  labor.  The  finding  was  for  less  than  the  amount  so 
declared,  and,  hence,  it  is  supported  by  the  evidence. 

As  to  one  item,  there  was  an  error  in  the  date  and  the  court 
permitted  an  amendment  correcting  it.  Such  action  of  the 
court  cannot  be  called  in  question.  It  is  covered  by  the  cases 
already  cited,  but  we  may  add  Beason  v.  Western  Meat  Co,, 
40  Utah,  398,  [124  Pac.  335],  wherein  the  court  declared: 
"The  law  is  elementary  that  an  allegation  of  time  under  the 
circumstances  of  the  case  is  not  controlling,  and  the  party 
responsible  for  such  an  allegation  is  not  bound  to  prove  it 
literally,  but  may  show  the  actual  transaction,  although  it 
occurred  at  a  time  other  than  that  alleged.  Under  such  cir- 
cumstances like  those  in  this  case,  it  is  the  transaction  rather 
than  the  time  at  which  it  occurred  that  is  the  material  thing." 
The  point  is  not  worthy  of  more  extended  consideration. 

There  was  a  mistake,  also,  in  the  date  of  the  fourth  item. 
This  was  immaterial  and  it  was  proper  to  allow  it  to  be  cor- 
rected. The  daim  for  this  service  recited,  like  the  first  item, 
that  it  was  "at  an  agreed  price''  and  the  court  permitted  a 
similar  amendment.  This  was  not  error,  as  we  have  already 
pointed  out.  To  the  foregoing  citations  we  may  add  these,  to 
which  our  attention  is  called  in  the  brief  of  respondent :  Frost 
V.  Witter,  132  Cal.  421,  [84  Am.  St  Rep.  53,  64  Pac.  705], 
Rvdz  V.  Santa  Barbara  Gas  Co.,  164  Cal.  188,  [128  Pac.  330]. 

As  to  the  claim  of  appellant  that  no  interest  should  have 
been  allowed,  it  is  admitted  by  respondent  that  "the  general 
rule  in  an  action  upon  quantum  meruit  is  that  interest  is  not 
allowable  until  the  date  of  judgment**  It  is  contended  by 
the  latter,  however,  that  in  an  action  to  establish  a  claim 
against  an  estate  the  claim,  when  established,  will  bear  inter- 
est from  the  date  of  its  presentation,  since  the  judgment  ro- 
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lates  back  and  takes  effect  as  of  that  date.  This  is  nn-^ 
doubtedly  true.  It  may  be  added  that  if  the  claim  did  not 
bear  interest  until  the  date  of  the  judgment,  it  would  place 
the  claimant  who  was  compelled  to  sue  at  a  disadvantage  with 
one  whose  claim  is  allowed  by  the  executor,  for  in  the  latter 
case  there  is  no  doubt  that  interest  is  allowable  from  the  time 
the  claim  is  approved.  (Code  Civ.  Proc.,  sec.  1494.)  It 
would  also  afford  the  executor  a  financial  inducement  to 
reject  a  proper  claim.  But  the  statute  itself  (Code  Civ. 
Proc,  sec.  1504)  contemplates  that  when  established  by  the 
court,  the  claim  shall  be  upon  the  same  footing  as  if  allowed 
by  the  executor  and  judge.  To  be  established  ''in  the  same 
manner  as  if  it  had  been  allowed  by  the  executor  or  adminis- 
trator and  a  judge,"  it  must  bear  interest  from  the  date  when 
it  should  have  been  so  allowed. 

We  find  no  merit  in  the  appeal  and  the  judgment  is 
affirmed. 

Chipman,  P.  J,,  and  Hart,  J.,  concurred. 


[G!v.  No.  2606.    Second  Appellate  Distriet. — October  29,  1918.] 

GLOBE  GRAIN  &  MILLING  CO.  (a  Corporation),  Respond- 
ent, ▼.  WALKER  CONSTRUCTION  CO.  (a  Corpora- 
tion), Appellant. 

Sales — ^Evidenob — Shsiitkagi  m  Weight— Btjbden  or  Pboof. — ^Where, 
in  an  action  for  barlej  sold  and  delivered,  the  plainti£F  showed  that 
the  merchandise  had  becm  accurately  weighed,  when  packed,  and 
had  been  charged  to  the  defendant  at  the  weightis  thus  arrived  at, 
the  burden  was  on  the  defendant,  who  claimed  that  the  barlej 
shrunk  in  weight  thereafter,  to  show  such  shrinkage. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Imperial  County.    Franklin  J.  Cole,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

B.  D.  Noel,  for  Appellant. 

Herbert  L.  lasigi,  for  Respondent. 


Digitized  by 


Google 


J 


520    Globe  G.  &  M.  Co.  v.  Walker  Cons.  Co.    [38  Cal.  App. 

JAMES,  J. — This  appeal  is  taken  from  a  judgment  entered 
in  favor  of  the  plaintiff  awarding  a  snm  of  money  found  to 
be  due  on  an  account  for  merchandise  sold  by  the  plaintiff  to 
the  defendant. 
f  But  one  point  is  made  upon  the  appeal.  It  is  claimed  that 
plaintiff  did  not  sustain  the  burden  of  proof  by  showing  that 
the  grain  alleged  to  have  been  sold  and  delivered  to  defendant 
was  of  the  weight  for  which  charge  was  made.  We  think 
that  there  is  nothing  in  the  point.  The  evidence  showed  that 
a  course  of  dealing  had  been  had  between  the  plaintiff  and 
defendant  for  a  number  of  years,  during  which  time  it  was 
the  custom  of  the  defendant  to  send  its  drivers  to  the  ware- 
house of  the  plaintiff  with  orders  for  grain,  consisting  mainly 
of  two  kinds — ^whole  barley  and  rolled  barley.  Duplicate  in- 
voices were  prepared  at  the  time  of  delivery,  showing  the 
items  of  merchandise  delivered  and  the  weights  thereof,  copy 
of  which  was  received  by  each  driver  with  the  grain  so  pur- 
chased. Plaintiff's  witnesses  testified  that  the  rolled  barley 
was  sacked  75  pounds  to  the  bag,  being  correctly  weighed  at 
the  time  of  the  sacking  thereof;  that  as  to  the  whole  grain, 
that  was  weighed  out  when  sold.  That  the  grain  sold  to  de- 
fendant was  handled  in  this  manner,  the  rolled  barley  being 
delivered  as  of  weight  75  pounds  to  the  sack,  and  the  weight 
of  the  whole  grain  ascertained  at  the  time  the  drivers  received 
it.  On  cross-examination  of  plaintiff's  witness,  defendant 
asked  as  to  whether  it  was  not  a  fact  that  after  rolled  barley 
was  sacked  it  would  shrink  in  weight  by  being  stored,  and  the 
witness  replied  that  it  might  do  so;  he  further  testified  that 
he  did  not  know  how  long  this  rolled  barley  which  the  defend- 
ant received  had  been  sacked  prior  to  delivery ;  that  possibly 
it  might  have  been  sacked  several  weeks.  No  attempt  was 
made  by  defendant  to  show  what  the  shrinkage  in  weight 
would  amount  to— whether  of  considerable  amount  or  nom- 
inal. Neither  was  it  shown  how  long  this  particular  barley 
had  remained  in  storage.  We  think  that  where  the  plaintiff 
showed  that  the  rolled  barley  when  sacked  had  been  accu- 
rately weighed,  and  that  those  weights  were  the  ones  charged 
against  the  defendant,  it  made  out  a  prima  facie  case.  It  was 
not  shown  by  the  cross-examination,  as  we  have  noted,  that 
any  shrinkage  over  any  length  of  time,  long  or  short,  would 
be  more  than  nominal,  and,  hence,  in  our  opinion,  nothing 
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appeared  before  the  court  in  evidence  whicli  is  sufficient  to 
disturb  the  prima  facie  case  so  established  in  plaintiff's  be- 
halt 

For  the  reasons  given,  the  judgment  appealed  from  ia 
affirmed. 

Conrey,  P.  J.,  and  Myers,  J.,  pro  tem,,  concurred. 


[Orim.  No.  611.    Second  Appellate  District.— October  80,  1018.] 

THE    PEOPLE,    Respondent,    v.    WILLIAM    BAILEY, 

Appellant. 

Criminal  Law — Mubdisi — ^EVidsnob  Iksxttfigient. — ^In  this  prosecution 
for  murder,  a  verdict  flnding  the  defendant  guilty  of  manslaughter 
was  unsupported  by  the  evidence,  which  was  purely  circumstantial 
and  of  such  an  unsubstantial  nature  aa  to  amount  to  no  proof  at 
»U. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Imperial  County.    J.  W.  Curtis,  Judge  Presiding. 

Conkling  &  Brown,  for  Appellant. 

U.  S.  Webb,  Attomey-Gteneral,  and  Joseph  L.  Lewinsohn, 
Deputy  Attorney-Gteneral,  for  Respondent. 

JAMES,  J. — ^Appeal  from  a  judgment  directing  the  im- 
prisonment  of  the  defendant  in  the  state  penitentiary. 

Appellant  was  charged  by  an  information  of  the  district 
attorney  with  the  crime  of  murder,  alleged  to  have  been  com- 
mitted on  or  about  the  fifteenth  day  of  December,  1917,  in  the 
county  of  Imperial.  There  were  two  trials,  the  jury  having 
disagreed  at  the  first  and  upon  the  second  returned  a  verdict 
of  manslaughter,  carrying  the  recommendation  that  there  be 
imposed  ''the  minimum  sentence."  In  view  of  the  point 
made  by  appellant  that  the  evidence  was  insufficient  to  sus- 
tain the  conviction,  we  will  relate  the  story  of  the  crime,  as 
the  evidence  shows  it,  with  considerable  detail,  giving  partic- 
ular emphasis  to  all  of  the  testimony  introduced  on  behalf  of 
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the  prosecution  which,  it  is  claimed,  tends  to  show  the  defend- 
ant's guilt:  On  December  15,  1917,  appellant  was  the  owner 
of  a  small  store  at  a  little  place  called  Rockwood,  in  Imperial 
County.  The  deceased  was  a  friend  of  the  defendant  and  re- 
sided  alone  in  a  small  house  or  cabin  a  short  distance  away 
from  the  store — just  how  far  does  not  appear.  The  deceased 
took  his  meals  with  appellant  at  the  store.  Another  man, 
named  Gurran,  was  at  the  time  residing  with  the  defendant 
at  the  store.  No  other  persons  lived  at  that  place.  There 
was  an  apartment  in  the  rear  of  the  storeroom  where  there 
was  a  bed  in  which  the  men  slept,  and  it  was  also  in  the  real 
part  of  the  building  that  they  prepared  and  ate  their  meals. 
At  about  12  o'clock  on  the  night  preceding  the  alleged  mur- 
der, a  trapper,  named  Moore,  knocked  at  the  door  of  the  store 
and  awakened  appellant.  At  the  request  of  the  trapper, 
Bailey  went  out  and  assisted  him  in  finding  a  sack  which  he 
had  brought  on  the  stage  with  him  and  which  he  had  mislaid 
in  the  darkness.  This  sack  contained  some  vegetables  and 
two  quart  bottles  of  intoxicating  liquor,  one  being  com  whisky 
and  the  other  pure  alcohol.  The  trapper  remained  through 
the  night  and  at  least  through  the  larger  portion  of  the  next 
day.  All  of  the  three  men,  Curran,  Moore,  and  appellant, 
were  in  the  habit  of  using  intoxicants  to  excess,  as  was  also 
deceased.  The  three  men  first  mentioned,  after  the  arrival  of 
the  trapper,  had  some  drinks,  and  on  the  following  morning 
they  again  partook  of  the  liquor,  at  least  appellant  and 
Curran  did.  At  that  time  they  used  the  pure  alcohol,  diluted 
with  water,  into  which  was  mixed  sugar.  At  the  time  for  the 
morning  meal  on  the  15th  appellant  went  to  the  house  of  de- 
ceased and  brought  him  over  to  the  store  to  have  breakfast 
Later  on,  in  the  morning,  at  perhaps  about  10  o'clock,  de- 
ceased and  Curran  went  to  a  ranch  owned  by  the  deceased, 
which  was  located  some  distance  out  of  the  town  of  Rockwood. 
They  returned  from  there  between  12  and  1  o'clock,  deceased 
going  to  his  cabin  and  Curran  returning  to  the  store  of  appel- 
lant. No  witness  saw  Curran  or  the  deceased  at  the  time  the 
latter  reached  his  cabin,  and  from  this  point  on,  up  to  the  time 
of  the  discovery  of  the  dead  body  of  deceased  in  his  cabin,  be- 
tween 3  and  4  o'clock  of  the  same  afternoon,  the  story  as  to  the 
movements  of  Curran  and  appellant  is  somewhat  in  dispute. 
It  was  several  weeks  after  the  alleged  murder  that  appellant 
was  arrested  and  charged  with  the  crime,  and  up  to  the  time  of 
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the  first  trial  Curran  was  held  as  a  witness  in  the  custody  of  the 
sherifiF  in  default  of  bond.  After  the  first  trial  he  was  released, 
and  it  appears  that  he  promptly  disappeared,  and  the  sheriff 
was  unable  to  find  and  subpoena  him  when  the  second  trial 
came  on.  His  testimony,  as  given  at  the  first  trial,  was  read 
in  evidence  from  the  reporter's  traijiscript,  and  it  was  this 
testimony  that  the  prosecution  mainly  relied  upon  in  the 
effort  to  fix  the  crime  upon  appellant.  We  will  proceed  to  the 
narrative  of  this  testimony  so  given  by  Curran.  The  witness 
stated  that  upon  returning  from  the  ranch  with  deceased  he 
left  deceased  at  the  latter 's  cabin  and  went  on  to  the  Bailey 
store;  that  he  found  Bailey  seated  at  a  table  in  the  rear  of  the 
store,  with  the  trapper,  Moore,  with  a  bottle  of  whisky  before 
them,  a  portion  of  which  had  been  consumed;  that  he  found 
the  empty  bottle  which  he  presumed  had  contained  the  alcohol 
lying  on  the  floor,  and  this  he  threw  away.  Curran  stated 
tiiat  he  was  pretty  well  intoxicated  at  the  time;  he  felt  badly ; 
that  he  proceeded  to  the  rear  of  the  store,  where  the  bed  was, 
and  lay  down;  that  appellant  came  back  where  he  was  and 
remarked  aloud  that  Curran  had  gone  to  bed,  and  then  took 
a  cover  of  some  sort  and  laid  it  over  him ;  that  Bailey  then 
went  toward  the  front  of  the  store  and  out ;  that  in  front  of 
the  store  was  a  chair  and  a  bench;  that  he  (Curran)  did  not 
know  where  appellant  went  when  he  disappeared  through  the 
front  of  the  store,  and  did  not  know  whether  he  left  the  prem- 
ises or  not;  that  the  witness  went  to  sleep  and  remained  afdeep 
until  about  3  P.  M.,  when  he  awoke  and  found  appellant 
seated  in  a  chair  in  front  of  the  store,  asleep.  Further,  that 
a  revolver  was  habitually  kept  about  the  store;  that  it  was 
sometimes  kept  under  the  store  counter,  sometimes  in  a  rice 
barrel,  and  sometimes  under  the  pillow  of  the  bed;  that  when 
he  arrived  from  the  ranch  at  1  o'clock  he  noticed  that  appel- 
lant had  the  revolver  stuffed  down  into  his  trousers,  as  he  sat 
at  the  table  with  the  trapper;  that  when  he  awoke  in  the 
afternoon  he  was  still  feeling  badly ;  that  he  took  a  package  of 
cigarettes  over  to  a  man  working  at  a  milling  establishment 
near  by,  came  back,  and  talked  with  appellant;  that  some- 
thing was  said  about  the  deceased  and  also  about  preparing  a 
meal;  that  he  (the  witness)  went  to  the  cabin  of  deceased  to 
call  him;  that  he  found  the  deceased  lying  in  a  pool  of  blood 
dead,  upon  the  floor  of  one  of  the  rooms ;  that  he  immediately 
returned  to  the  store,  informed  appellant  of  what  he  had 
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found,  and  was  instructed  by  appellant  to  call  some  of  the 
men  and  notify  the  officials;  that  when  these  arrived,  the 
party,  including  the  witness  and  appellant,  went  over  to 
the  cabin  and  viewed  the  dead  body,  and  then  returned  to  the 
store;  that  appellant  himself  phoned  to  the  sheriff;  that  the 
witness  noticed  some  red  marks  or  spots  upon  the  trousers 
and  shoes  of  appellant  and  called  appellant's  attention 
thereto,  whereupon  appellant  informed  him  that  he  had 
spilled  some  catsup  over  them ;  that  the  witness  told  appellant 
that  the  spots  ''looked  bad/'  whereupon  appellant  took  off 
the  trousers  and  washed  his  shoes.  Other  details  given  by  the 
witness  we  do  not  regard  as  in  any  way  presenting  incrimi- 
nating matter.  An  officer  who  visited  the  store  asked  whether 
any  weapons  were  kept  about  there  and  was  told  by  Curran 
that  there  were  weapons,  including  a  revolver;  he  asked  that 
the  revolver  be  given  him,  and  Curran  went  to  the  bed  and 
took  the  revolver  from  under  the  pillow ;  it  was  a  38-caliber 
revolver,  fully  loaded,  except  that  one  chamber  had  been 
discharged ;  there  was  about  the  weapon  an  appearance  and 
smell  as  though  the  revolver  had  been  discharged,  as  the 
witness  said,  within  a  few  hours  previous.  No  attempt  was 
made  by  appellant  to  destroy  or  conceal  the  trousers,  and 
portions  of  them  were  later  taken  for  the  purpose  of  having 
the  spots  analyzed.  One  witness,  who  was  engaged  in  a 
laboratory  in  Los  Angeles,  testified  that  he  had  analyzed  the 
coloring  matter  obtained  from  some  of  the  spots  and  that  he 
had  determined  that  it  was  human  blood.  At  no  time  did 
appellant  make  any  statements  which  tended  of  themselves  to 
incriminate  him.  Some  little  contradiction  was  shown  be- 
tween statements  made  at  the  trial,  regarding  the  time  when 
the  shot  had  been  fired  from  the  chamber  of  the  revolver,  and 
statements  made  previously.  It  was  shown  that  appellant 
had  previously  stated  that  the  gun  had  been  fired  about 
a  month  before  the  alleged  homicide,  and  his  statements  at 
the  trial  showed  that  it  had  been  fired  about  a  week  before. 
Appellant  and  the  deceased  had  always  been  close  friends. 
Appellant  testified  that  deceased  had  done  some  favors  for 
him  and  that  he  had  done  many  favors  for  the  deceased.  The 
only  hint  of  any  quarrel  was  that  relating  to  an  argument 
which  occurred  between  the  two  men  at  a  time  considerably 
in  advance  of  the  commission  of  the  alleged  crime,  which 
argument  arose  over  the  refusal  of  deceased  to  pay  fare  to  an 
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antomobile  driver  who  had  brought  the  two  men  home  from 
Bome  point.  At  that  time  the  deceased  was  objecting  to  the 
amount  of  the  fare,  and  appellant  insisted  that  he  should  not 
argue  with  the  driver,  but  pay  it^  The  fare  was  paid  and  the 
dispute  there  ended,  and  from  no  testimony  does  it  appear 
that  the  men  were  other  than  upon  the  most  amicable  terms 
thereafter,  as  they  had  theretofore  been.  It  was  established 
that  deceased  was  killed  by  a  bullet  passing  through  his  bead, 
and  a  bullet,  which  was  picked  up  in  the  room  near  the  body, 
was  of  38-caliber. 

We  have  now  stated  all  of  the  most  material  evidence 
offered  in  the  case  by  which  the  prosecution  daimed  that  the 
guilt  of  appellant  was  established.  The  question,  then,  sub- 
mitted to  us  is  as  to  whether  this  evidence  was  of  such  a  sub- 
stantial nature  as  to  justify  the  conviction,  or  whether  it 
merely  presents  a  set  of  suspicious  circumstances  the  sum  of 
which  cannot  amount  to  proof  of  the  commission  of  the  alleged 
crime  by  appellant.  We  are  not  satisfied  that  the  proof  made 
was  sufficient  to  support  the  verdict  of  the  jury.  In  express- 
ing this  conclusion  we  have  not  left  out  of  view  the  require- 
ment that  before  an  appellate  court  can  interfere  with  the 
verdict  of  a  jury  made  upon  conflicting  testimony,  the  evi- 
dence shown  must  be  of  such  an  unsubstantial  nature  as  to 
amount  to  no  proof  at  all;  and  thus  do  we  characterize  the 
evidence  for  the  prosecution,  as  shown  in  this  record.  The  evi- 
dence was  circumstantial  purely,  and  at  best  established  only 
a  suspicion  of  guilt;  the  alleged  incriminating  circumstances 
stood  alone  and  formed  no  completed  chain.  No  witness  pro- 
duced at  the  trial  saw  appellant  go  to  the  house  of  deceased 
on  the  afternoon  referred  to,  no  one  saw  him  at  that  house, 
and  no  one  saw  him  on  that  day  discharge  a  revolver.  Abso- 
lutely no  motive  for  the  crime  was  established,  and  the  fact 
of  the  conceded  friendship  between  the  deceased  and  appel- 
lant is  a  potent  argument  against  any  subtle  motive  having 
been  aroused  in  the  mind  of  appellant  The  statement  of  the 
medical  expert  that  the  blood  that  he  found  upon  the  trousers 
was  human  blood  did  not  have  any  direct  effect  to  connect 
appellant  with  the  alleged  murder;  and  this  witness  declined 
to  state  whether  the  blood  that  he  examined  was  fresh  or 
old.  The  opinion  of  the  officer  who  examined  the  revolver, 
to  the  effect  that  he  believed  from  the  smell  and  appearance 
that  the  chamber  had  been  discharged  within  a  few  hours  prior 
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to  the  making  of  his  examination,  while  also  a  suspicious  cir- 
cumstance, could  not  legally  be  given  much  weight,  unsup- 
ported by  some  proof  other  than  that  narrated,  such,  for  in- 
stance, as  establishing  what  the  prosecution  did  not  establish, 
that  appellant,  between  the  time  that  deceased  returned  to  his 
cabin  and  the  time  of  the  discovery  of  his  dead  body,  had 
visited  the  latter 's  place  of  abode.  It  is  understood,  of 
course,  that  in  considering  the  particular  question  under  dis- 
cussion the  evidence  for  the  prosecution  must  be  taken  alone 
and  given  the  strongest  interpretation  permissible.  It  may  be 
added,  however,  that  as  to  each  of  the  matters  adverted  to, 
the  appellant  testified  freely  and  offered  plausible  explana- 
tion. As  to  the  firing  of  the  gun,  he  stated  that  at  the  time 
he  was  first  interrogated  about  it  he  did  not  recaU  precisely 
the  time  that  he  had  fired  the  gun,  but  that  some  days  after 
that  time  a  witness  (apparently  reputable)  had  reminded  him 
that  about  a  week  before  that  time  he  had,  in  the  witness' 
presence,  discharged  the  gun  at  a  stray  dog  near  the  store. 
He  produced  this  witness,  who  corroborated  the  testimony 
fully.  As  to  the  alleged  blood  spots,  he  testified  that  on  the 
day  of  the  alleged  homicide  he  was  intoxicated  and  that  in 
taking  catsup  from  a  bottle  he  had  spilled  the  contents  down 
the  front  of  his  trousers  and  on  to  his  shoes,  and  remembered 
that  Gurran  had  called  his  attention  to  it  and  that  at  that 
time  he  had  taken  off  the  trousers  and  washed  one  of  his  shoes 
to  clear  it  of  the  stains.  He  further  stated  that  a  day  or  so 
before,  while  wearing  the  same  trousers,  he  had  killed  some 
squabs  with  a  butcher-knife  and  that,  no  doubt,  blood  had 
dropped  upon  the  trouser  legs  from  the  birds;  that  he  knew 
of  no  other  blood  having  gotten  there,  although  he  said  he  was 
in  the  habit  of  shooting  rabbits  and  of  wearing  the  trousers 
while  so  engaged.  He  testified  further  that  he  was  lying 
down  when  Curran  returned  that  afternoon,  and  that  he  did 
not  get  up  until  later  in  the  day.  He  flatly  contradicted  Cur- 
ran as  to  the  latter  having  gone  to  sleep,  and  stated  that  he 
saw  Curran  behind  the  counter  after  the  latter  arrived  from 
the  ranch  and  saw  him  there  again  when  he  woke  up.  An- 
other witness,  apparently  reputable,  testified  that  he  saw 
Curran  back  of  the  counter  at  about  1  o'clock  and  again  at  3. 
Appellant  stated,  and  there  appeared  to  be  no  dispute  as  to 
that,  that  it  was  his  habit  to  keep  the  revolver  about  the  store 
on  account  of  thieves,  who  had  previously  robbed  him ;  that  on 
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the  day  in  question  he  did  pnt  the  revolver  in  his  trousers  for 
ft  time,  but  did  that  because  he  found  it  under  the  counter 
and  was  afraid  someone  would  take  it,  and  that  he  had  put  it 
in  his  pants,  intending  to  put  it  under  the  pillow,  but  was  in- 
terrupted at  the  time.  He  did  not  state,  however,  with  clear- 
ness as  to  when  the  gmx  had  been  replaced  under  the  pillow. 
Upon  the  evidence  introduced  on  behalf  of  the  people,  includ- 
ing all  of  the  alleged  contradictions,  as  shown  in  the  state- 
ments made  by  appellant,  we  do  not  think  that  a  suf3eient 
ease  was  made  entitling  the  jury  to  return  a  verdict  of  guilty. 
Having  reached  that  conclusion,  it  will  not  be  necessary  to 
give  particular  attention  to  the  alleged  errors  assigned  by 
appellant.  We  may  call  attention,  however,  to  one  of  them: 
The  defense  produced  two  witnesses  who  were  ready  to  testify 
that  between  1  and  3  o'clock  on  the  afternoon  of  December 
15th,  when  they  saw  Curran  back  of  the  counter  at  appel- 
lant's store,  that  Curran  told  them  that  Bailey  was  asleep. 
It  will  be  remembered  that  Currants  testimony  was  that  he 
himself  went  to  bed  and  that  he  did  not  know  what  happened 
after  that  until  just  before  the  time  the  body  of  deceased  was 
discovered  in  the  cabin.  That  this  testimony  was  most  mate- 
rial, there  can  be  no  doubt ;  that  it  was  admissible  as  part  of 
the  res  gestae  we  do  not  believe.  It  was  purely  impeaching 
testimony  and  no  foundation  had  been  laid  for  its  introduc- 
tion in  the  examination  of  Curran.  We  called  attention  to 
the  fact  that  Curran  had  disappeared  at  the  time  of  the  sec- 
ond trial  and  could  not  be  found ;  hence  his  testimony,  given 
at  the  previous  trial,  was  read  in  evidence.  He  was  not  at 
that  time  asked  as  to  whether  he  had  made  the  statement  to 
these  witnesses  to  the  effect  that  on  that  afternoon  appellant 
was  asleep.  It  might  well  be  that  the  defense,  as  counsel 
state,  was  laboring  under  a  disadvantage  because  he  did  not 
know  that  there  were  witnesses  available  at  the  first  trial  who 
would  testify  to  these  facts.  But  that  was  a  misfortune 
which  could  not  be  made  to  supply  the  want  of  suflBcient 
foundation  being  laid  for  the  introduction  of  the  testimony 
referred  to. 

For  the  lack  of  sufficient  evidence  shown  to  justify  the  ver- 
dict of  the  jury,  the  judgment  appealed  from  is  reversed. 

Conrey,  P.  J.,  and  Myers,  J.,  pro  tent.,  concurred. 
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[dr.  No.  2586.    Second  Appellate  District.— October  80,  1918.] 

ANNA  KENGEL  et  al.,  AppeUants,  v.  JOHN  STUAET 
et  al.,  Respondents. 

Quieting  Title — Judgment  not  Supported  by  Findings. — ^In  this  ac- 
tion to  quiet  title  to  a  small  strip  of  land,  lying  between  the  hold- 
ings of  the  plaintiffs  and  the  defendants,  a  judgment  in  favor  of  the 
defendantb  was  not  supported  by  the  findings. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Willis  I.  Morrison,  Judge. 

The  f  aets  are  stated  in  the  opinion  of  the  court 

Harry  W.  McNutt  and  Delphin  M.  Delmas,  for  AppellantSL 

Trusten  P.  Dyer  and  N.  B.  Nelson,  for  Respondents. 

JAMES,  J. — ^This  is  an  appeal  presented  on  the  judgment* 
roll  and  is  taken  by  the  plaintiffs  from  a  judgment  entered  in 
favor  of  defendants,  quieting  title  to  a  small  parcel  of  land. 
It  is  contended  that  on  the  findings  of  fact  made  by  the  court 
the  judgment  cannot  be  maintained.  The  findings  are  some- 
what prolix,  and  in  some  portions  thereof,  particularly  in 
paragraphs  VIII,  X,  and  XI,  the  land  is  misdescribed,  the 
word  "east'*  being  used  twice  instead  of  "west."  As  this 
misdescription  is  plainly  an  error,  and  as  other  portions  of 
the  findings  correctly  state  the  terms  of  description,  it  may  be 
taken  that  there  is  no  dispute  in  regard  to  that  matter. 

Abstracting  the  facts  found  by  the  court,  the  case  may  be 
briefly  stated :  In  the  year  1897,  one  Knutson  was  the  owner 
of  a  rectangular  plot  of  ground  containing  5.10  acres.  On 
April  24,  1897,  Knutson  deeded  to  one  Tasker  the  "east  2 
acres"  of  said  land,  and  on  August  8,  1904,  Tasker,  by  same 
deed  description,  conveyed  the  said  two  acres  to  defendants 
here.  It  will  be  seen,  then,  that  after  the  conveyance  to 
Tasker  there  remained  of  the  plot  of  ground  in  the  ownership 
of  Knutson  the  west  3.10  acres.  However,  in  1899,  E[nutson 
conveyed  to  one  Gresenthwaite  by  deed  the  "west  3  acres"  of 
the  land  then  owned  by  him,  and  in  December,  1905, 
Qresenthwaite  conveyed  to  plaintiffs,  by  same  deed  descrip* 
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tion,  the  said  west  three  acres.  Enutson  retained  title  to  an 
intervening  strip  between  the  east  two  acres  and  the  west 
three  acres,  consisting  of  .10  of  an  acre.  On  the  26th  of 
November,  1913,  Knutson,  by  quitclaim  deed,  transferred  all 
of  his  title  in  the  entire  tract  of  land  to  the  plaintiffs,  except- 
ing in  his  deed  the  east  two  acres,  which  he  had  in  1897  trans- 
ferred to  Tasker.  The  result  of  this  quitclaim  conveyance 
was  prima  facie  to  give  title  to  plaintiffs  in  the  .10  of  an  acre 
of  land  constituting  the  narrow  strip  lying  between  the  east- 
erly and  westerly  portions  of  the  plot.  It  is  this  narrow  strip 
that  is  made  the  subject  of  this  suit,  as  to  which  plaintiffs  sue 
to  quiet  their  title.  Gresenthwaite,  in  1903,  erected  a  fence 
on  the  easterly  boundary  of  the  west  three  acres,  which  fence 
divided  the  three  acres  from  the  easterly  portion  of  land 
and  divided  the  west  three  acres  from  the  strip  in  con- 
troversy. At  the  time  of  and  prior  to  the  purchase  by  the  de- 
fendants of  the  east  two  acres  from  Tasker,  defendants  were 
told  by  Gresenthwaite  that  the  fence  was  correctly  located 
and  marked  the  boundary  line  between  the  two  properties. 
Upon  that  representation  the  defendants  relied  and  made 
their  purchase  from  Tasker.  Defendants  paid  the  taxes 
levied  and  assessed  on  the  east  two  acres  and  the  plaintiffs  on 
the  west  3.10  acres.  It  would  appear  from  the  findings,  how- 
ever, that  the  plaintiffs  did  not  claim  the  ownership  of  the 
.10  of  an  acre  composing  the  strip  in  dispute,  until  after  they 
received  the  quitclaim  deed  from  Enutson  in  November,  1913. 
This  action  was  brought  in  May,  1914.  As  we  gather  from 
the  findings  upon  which  judgment  was  entered  in  favor  of 
defendants,  the  trial  judge  concluded  that  by  reason  of  the 
statements  of  Gresenthwaite  to  defendants  that  the  fence 
which  he  had  erected  was  located  upon  the  correct  line  of 
division,  the  plaintiffs,  Gresenthwaite 's  successors  in  interest, 
were  estopped  from  making  any  daim  to  the  disputed  strip. 
The  findings  also  recite  that  prior  to  the  building  of  the  fence 
the  boundary  line  was  uncertain,  this  finding  evidently  being 
made  for  the  purpose  of  determining  in  favor  of  defendants 
an  additional  issue  as  to  an  agreed  boundary  line,  so  as  to 
bring  the  case  within  the  ruling  made  in  Young  v.  Blakeman, 
153  Cal.  477,  [95  Pac.  888],  and  Grant's  Pass  Land  etc.  Co.  v. 
Brown,  168  Cal.  456,  [143  Pac.  754].  There  is  no  finding 
from  which  it  can  be  deduced  that  Knutson  in  making  his 
conveyance  did  not  intend  to  reserve  title  to  the  small  strip 
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of  land  to  himBelf,  or,  if  he  did  intend  to  convey  it,  as  to 
which  parcel  it  was  intended  to  be  attached — ^whether  the 
easterly  two  acres  or  the  westerly  three  acres.  The  bald  fact 
is  then  apparent  that  neither  the  defendants  nor  the  plain- 
tiffs, prior  to  the  making  of  the  quitclaim  deed  to  plaintiffs 
by  Knutson,  had  any  title  in  the  strip  of  land,  unless  they  had 
obtained  it  by  adverse  possession,  which  the  facts  as  found  do 
not  show.  It  follows  also,  necessarily,  that  when  Oresenth- 
waite  stated  that  the  fence  which  he  had  erected  was  on  the 
boundary  line,  he  was  altogether  correct  in  that  statement,  so 
far  as  the  land  conveyed  to  him  was  concerned,  for  between 
the  fence  and  the  westerly  line  there  was  three  acres  of 
ground,  all  that  his  deed  called  for.  On  the  other  hand,  the 
defendants  also  obtained  the  two  acres  of  land  called  for  by 
their  deed,  exclusive  of  the  strip  in  dispute.  The  court  finds 
that  defendants  did  not  pay  the  taxes  upon  the  strip  during 
any  of  the  time;  hence  they  obtained  no  title  by  adverse  pos- 
session. Under  the  facts  set  out  in  the  findings,  had  Enutson 
continued  to  retain  title  to  the  strip,  instead  of  quitclaiming 
to  the  plaintiffs,  and  had  the  defendants  brought  an  action 
against  Elnutson  to  quiet  title,  it  must  be  apparent  that  they 
could  not  have  prevailed.  For  precisely  the  same  reasons, 
they  were  not  entitled  to  judgment  against  the  plaintiffs,  who 
had  succeeded  to  Enutson 's  title  in  the  disputed  land.  We 
have  already  suggested  reasons  why  the  finding  as  to  an  es- 
toppel against  the  plaintiffs  is  not  supported  by  the  facts. 
At  the  time  the  alleged  representations  were  made  by 
Gresenthwaite  as  to  the  fence  marking  the  correct  boundary 
line,  those  statements  were  true;  subsequently  the  plaintiffs 
obtained  a  deed  from  the  true  owner,  which  transferred  title 
to  them  of  the  additional  strip  of  land.  Their  situation  as  to 
the  ownership  of  the  disputed  strip  was  different  after  they 
obtained  the  quitclaim  deed  than  it  was  at  the  time  of  the 
making  of  the  alleged  representations. 

For  the  reasons  given,  the  judgment  appealed  from  is 
reversed. 

Conrey,  P.  J.,  and  Myers,  J.,  pro  tem.,  concurred. 
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[Civ.  No.  2505.    Second  Appellate  District.— October  81,  1918.] 

AGNES  O'BRIEN,  AppeUant,  v.  NEW  METHOD 
CO-OPERATIVE  LAUNDRY  COMPANY  (a  Corpo- 
ration), Respondent 

NSGUOSNOS— PiBSONAIi   INJUBIKS  —  AOTIOM   TOB   BAMAOSS  —  CONTBIBU" 
TORT   NlOUOBNOl — StTTVICIXNOT  OF   ANSWEB— ThSOBT   OF  TRIAL. — 

In  an  action  for  damages  for  personal  injuries  which  was  tried  on 
the  theorj  that  contributory  negligence  of  the  defendant  was  in 
issue,  the  sufficient  of  the  answer  to  present  such  issue  cannot  be 
questioned  for  th«  flzst  time  on  appeal  from  a  judgment  for  the 
defendant 
Id. — ^iNSTRucnoNB — Prxsumptiomb  m  Favor  of  Broord. — ^Where  in 
such  case  the  bill  of  exceptions  does  not  contain  all  the  instructions 
given,  but  only  those  the  giving  and  refusal  of  which  are  assigned 
as  error,  an  appellate  tribunal  wiU  assume  that  if  the  whole  charge 
of  the  court  were  before  it,  it  would  not  show  error,  but  that  any 
imperfections  of  instructions  were  harmonized  and  the  law  was  cor- 
rectly stated. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    J.  P.  Wood,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

James  Donovan  and  John  L.  McQonigle,  for  Appellant. 

Elmer  R.  McDowell  and  R.  C.  Oortner,  for  Respondent. 

JAMES,  J. — ^Appeal  from  a  judgment  in  favor  of  defend- 
ant, entered  upon  a  verdict  returned  by  a  jury.  There  is 
also  an  appeal  taken  from  an  order  denying  a  motion  for  new 
trial. 

Plaintiff  was  operating  a  shirt-ironing  machine  in  the 
establishment  of  defendant.  The  machine  was  arranged  in 
such  a  way  that,  after  the  shirt  was  placed  upon  a  board  or 
holder,  the  board  was  made,  by  mechanical  means,  to  pass  for- 
ward and  backward  underneath  hot  rollers.  The  fingers  of 
plaintiff's  right  hand  were  caught  in  the  rollers  and  burned. 
She  alleged  that  the  machine  was  unsuitable  and  danger- 
ous in  that  it  would,  without  warning,  act  irregularly  and 
''jump";  and  that  because  of  the  "jumping"  her  hand  was 
caught  and  her   fingers   burned    and   injured.    Defendant 
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denied  negligence  on  its  part,  and  alleged  further  "that  if 
plaintiff  was  injured  in  the  operating  of  said  machinery  the 
said  alleged  accident  was  due  to  plaintiff's  carelessness  in 
operating  the  said  shirt  polisher.''  It  is  first  contended  that 
this  allegation  was  insufficient  to  present  the  issue  of  con- 
tributory negligence.  However,  we  find  upon  examining  the 
statement  of  the  evidence,  that  testimony  without  objection 
was  introduced  tending  to  show,  and  from  which  the  jury 
might  rightly  conclude,  that  in  operating  the  machine  plain- 
tiff  was  habitually  negligent  in  not  giving  close  attention  to 
her  work,  and  that  she  had  been  advised  that  she  should  be 
careful  and  **keep  her  eye  on  the  work  while  she  was  ironing, 
because  the  machine  was  dangerous."  There  was  testimony 
also  by  others  who  operated  the  machine  before  and  immedi- 
ately after  the  accident,  that  it  was  in  good  working  order, 
and  that  it  did  not  **jump,"  as  the  plaintiff  asserted  it  did. 
It  is  very  clear  that  the  parties  to  the  suit  considered  that  the 
issue  of  contributory  negligence  was  before  the  court  and  that 
they  tried  the  case  upon  that  assumption.  While  there  was  a 
demurrer  to  the  answer,  it  appears  not  to  have  been  specially 
pointed  to  the  alleged  insufficiency  of  the  plea  of  contributory 
negligence. 

Counsel  for  appellant  further  insist  that  on  the  mere  testi- 
mony as  stated  by  the  plaintiff,  that  the  machine  worked  in 
an  irregular  manner,  a  prima  facie  case  was  made  out  and 
that  there  was  no  evidence  sufficient  to  overcome  it.  Suffice 
it  to  say  that  it  was  for  the  jury  to  take  the  whole  case  as 
made  by  the  evidence  on  behalf  of  both  plaintiff  and  defend- 
ant and  determine  the  fact  of  negligence  or  the  lack  of  it 

A  number  of  instructions  are  referred  to  as  having  been 
given  and  refused,  for  which  error  is  claimed.  The  bill  of 
exceptions  does  not  contain  all  of  the  instructions  given  by 
the  court,  but  only  those  the  giving  of  which  and  refusal  to 
give  which  are  made  the  subject  of  the  claim  of  error.  In 
such  a  state  of  the  record  we  must  assume  that  were  the  whole 
charge  of  the  court  before  us,  it  would  not  show  error,  but 
that  any  imperfections  of  instructions  as  are  exhibited  here 
were  harmonized  and  that  a  correct  statement  of  the  law  was 
made.  (Harris  v.  Barnhart,  97  Cal.  546,  [32  Pac.  589] ; 
ChwrcML  V.  More,  4  Cal.  App.  219,  [88  Pac.  290].)  It  neces- 
sarily must  be  said  that  from  such  a  record  this  court  would 
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not  be  justified  in  determining  that  there  had  been  a  miscar- 
riage of  jostioe. 

We  find  nothing  in  the  argument  presented  upon  this 
appeal  which  justifies  interference  with  the  judgment  or 
order  as  entered. 

The  judgment  and  order  appealed  from  are  affirmed. 

Conrey,  P.  J.,  and  Myers,  J.,  pro  tern.,  concurred. 


[dr.  No.  1846.    Seeond  Appellate  DistHet— October  31,  1918.] 

RAUCHENS  JACUZZI,  Respondent,  v.  FRANK  JACUZZI, 
Defendant;  EARLE  REMINGTON,  Appellant. 

Appeal — Jm>OMENT — Patmsnt  as  an  Issue — Failubs  to  Find. — On 
Appeal  from  a  judgment  in  an  aetion  for  work  and  labor,  where  non- 
payment was  alleged  in  the  complaint  and  put  in  issue  by  the  an- 
swer, a  finding  that  the  services  were  rendered  by  the  plaintiff  at 
the  special  instance  and  request  of  the  defendant  and  that  the  rea- 
sonable value  thereof  was  a  stated  sum,  does  not  cover  the  issue  of 
nonpayment,  and  the  failure  to  find  on  that  issue  renders  the  judg- 
ment fatally  defective. 

Id. — Issues  Under  Cross-ooi£Plaint — Absence  of  Findings. — Failure 
to  find  on  issues  presented  by  a  cross-complaint  is  immaterial  where 
the  facts  alleged  in  the  cross-complaint  are  not  inconsistent  with 
those  alleged  in  the  complaint,  and  the  finding  of  indebtedness  due 
plaintiff  necessarily  involves  a  consideration  of  the  claim  in  the 
cross-complaint. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Bernardino  County.    H.  T.  Dewhirst,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Rose  &  Scoville,  for  Appellant. 

Ernest  M.  Torchia,  for  Respondent 

JAMES,  J. — ^Plaintiff  sued  defendants  for  a  sum  of  money, 
alleging  that  the  debt  was  incurred  by  defendants  for  work 
and  labor  performed  at  defendants'  request.  Appellant 
Elemington  filed  an  answer  denying  the  indebtedness,  and 
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also  a  cross-complaint,  to  which  plaintiff  made  denial.  The 
court  found  that  plaintiff  was  entitled  to  recover,  and  ren- 
dered judgment  accordingly.  This  appeal  was  taken  from 
the  judgment  and  is  presented  on  the  judgment-roll  alone. 

The  contentions  of  appellant  are  that  the  court  failed  to 
find  on  the  issue  as  to  the  nonpayment  of  the  plaintiff's  claim, 
and  also  failed  to  make  particular  findings  on  the  issues  pre- 
sented by  the  cross-complaint.  It  is  true  that  the  court  failed 
to  make  a  finding  as  to  the  nonpayment  of  the  debt,  merely 
finding  that  within  two  years  before  the  commencement  of 
the  action  labor  and  services  were  rendered  by  plaintiff  at 
the  special  instance  and  request  of  appellant,  and  that  the 
reasonable  value  thereof  was  a  certain  sum,  stating  it  The 
complaint  was  sufficient  in  its  allegation  as  to  nonpayment 
and  the  answer  took  issue  with  it  as  to  that  fact.  The  alle- 
gation of  nonpayment  made  in  the  complaint  was  essential  to 
the  statement  of  a  good  cause  of  action.  "It  has  been  held 
in  numerous  cases  that  a  party  suing  upon  a  contract  to  pay 
money  must  show  a  breach  of  the  contract — ^that  is,  must 
allege  the  nonpayment  of  the  money  which  he  seeks  to  re- 
cover— or  his  complaint  states  no  cause  of  action,  and  may  be 
assailed  by  a  general  demurrer.  In  Richards  v.  Travelers' 
Ins.  Co.,  80  Cal.  506,  [22  Pac.  939]— the  last  case  in  which 
the  rule  is  declared — ^it  is  said:  'The  complaint  was  fatally 
defective  in  this  respect.  It  contained  no  allegation  of  non- 
payment; nor  is  there  any  allegation  from  which  such  non- 
payment can  be  implied.'  "  (OrarU  v.  Sheerin,  84  CaL  197, 
[23  Pac.  1094].)  Respondent  cites  certain  cases  dealing  with 
the  sufficiency  of  findings  where  no  issue  was  made  by  the 
pleadings.  Those  authorities  are  not  applicable  to  the  case 
here.  That  the  trial  court  is  required  to  make  findings  upon 
all  material  issues  seems  not  to  be  controverted,  and  that  a 
failure  to  make  such  findings  is  ground  for  reversal.  {Ktisel 
V.  Kusd,  147  Cal.  52,  [81  Pac.  297].)  The  case  is  not  helped 
by  a  consideration  of  the  contention,  sustained  by  authorities 
(Melons  v.  Ruffino,  129  Cal.  514,  [79  Am.  St.  Rep.  127,  62 
Pac.  93] ),  that  the  defense  of  payment  was  affirmative  on  the 
defendant  and  that,  in  the  absence  of  any  finding  shown  in 
the  judgment-roll  determining  that  issue,  it  wiU  be  presumed 
no  evidence  was  introduced  thereon.  Assuming  that  no  evi« 
dence  was  presented  by  the  defendant  sufficient  to  show  that 
payment  had  been  made,  this  fact  would  only  have  aided  the 
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plaintiff  to  the  extent  of  entitling  him  to  a  finding  in  his 
favor  on  the  issue. 

As  to  the  failure  to  make  findings  on  the  issues  presented 
by  the  cross-complaint,  we  agree  with  respondent's  counsel 
when  he  says:  ''The  facts  alleged  in  the  crosscomplaint  are 
not  inconsistent  with  those  alleged  in  the  complaint,  being 
merely  an  offset  in  part,  and  the  finding  of  indebtedness  due 
plaintiff  necessarily  involves  a  consideration  of  the  claim  in 
the  cross-complaint."  In  Stewart  v.  Hollingsv/orth,  129  Cal. 
177,  [61  Pac.  936],  the  court  said:  ''In  the  absence  of  any 
bill  of  exceptions  or  other  showing  that  evidence  was  given 
upon  the  issues  presented  By  the  cross-complaint,  the  omission 
of  the  court  to  make  findings  upon  such  issues  is  not  a  ground 
for  reversal";  there  being  added  in  the  opinion  the  statement 
which  is  set  forth  in  substance  by  counsel  for  respondent  and 
which  we  have  quoted  from  his  brief. 

The  judgment  is  reversed. 

Conrey,  P.  J.,  and  Myers,  J.,  pro  tern.,  concurred. 


[CIt.  No.  1875.    Third  Appellate  District.— November  1,  1918.] 

EQUITABLE  TRUST  COMPANY  OF  NEW  YORK 
(a  Corporation),  Respondent,  v.  WESTERN  LAND 
AND  POWER  COMPANY  (a  Corporation),  et  al!, 
Defendants;  AUGUST  ANDERSON  et  al..  Appellants. 

COBPOBATIOMB — FoBXION     CORPOKATION  —  CaRSYINO     ON     BUSINESS. — A 

foreign  corporation  merely  acting  as  trustee  for  bondholden  under 
a  trust  deed,  executed  to  the  corporation  aa  security  for  a  bond 
issue,  is  not  "carrying  on  business"  within  the  meaning  of  section 
40S  of  the  <^Yil  Code. 

Id. — FoRECLosuBS  or  Mobtgaox — ^Eyn)ENOE. — ^In  an  action  to  foreclose 
a  mortgage  securing  a  bonded  indebtedness,  evidence  by  the  holder 
of  a  majority  of  the  bonds  that  the  mortgagor  had  issued  the  bonds 
in  question  was  inadmissible,  the  bonds  themselves,  with  the  pro- 
eeedings  under  which  thej  were  executed,  being  the  best  evidence. 

Id.— Habmlbss  Ebbob. — iTrror  in  receiving  inadmissible  secondary  evi- 
dence of  the  execution  of  the  bonds  in  such  case  was  harmless,  where 
evidence  was  received,  without  objection,  showing  the  delivery  of 
bonds  substantially,  in  their  terms,  the  same  as  a  sample  introduced 
la  evidenea^  and  also  the  same  as  those  alleged  ia  the  eomplaist. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of 
Lassen  County.    H.  D.  Burroughs,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

B.  M.  Rankin,  for  Appellants. 

I.  M.  Peckham,  for  Respondent. 

CHIPMAN,  P.  J. — ^This  is  an  action  to  foreclose  a  deed  of 
trust  or  first  mortgage  on  lands  in  Lassen  County  made  by 
defendant  Power  Company  to  plaintiflf  to  secure  a  five  hun- 
dred thousand  dollar  issue  of  first  mortgage  bonds  of  defend- 
ant Power  Company,  in  two  series  of  one  thousand  and  five 
hundred  dollar  denominations,  respectively,  as  provided  for 
by  deed  of  trust. 

The  trust  deed  was  made  July  15,  1911,  and  was  recorded 
August  1,  1911.  Pursuant  thereto  the  Power  Company  issued 
290  of  the  one  thousand  dollar  bonds  and  360  of  the  five  hun- 
dred dollar  bonds.  The  Power  Company  failing  to  pay  the 
accrued  interest,  the  majority  bondholders  requested  the  trus- 
tee to  foreclose,  and  this  action  was  instituted  in  compliance 
with  that  request 

September  20,  1912,  appellant  Anderson,  having  taken 
judgment  against  the  Power  Company  for  $671  on  certain 
assigned  labor  claims,  at  execution  sale  thereunder  bought  the 
?ower  Company's  equity  of  redemption  in  280  acres  of  the 
land  covered  by  the  deed  of  trust,  and,  subsequently,  April 
27,  1914,  conveyed  an  undivided  half  interest  in  the  land  so 
purchased  to  appellant  Emily  C.  Dodge. 

The  action  was  tried  September  1,  1916,  and  plaintiflf  had 
judgment  foreclosing  said  deed  of  trust,  which  was  entered 
October  26,  1916.  The  Power  Company  defaulted.  Defend- 
ants Anderson  and  Dodge  appeal  from  the  judgment 

It  is  contended  by  appellants  that  the  evidence  is  insuffi- 
cient to  support  certain  findings  of  fact  by  the  court:  That 
the  evidence  does  not  sustain  the  averment  by  the  complaint, 
which  was  denied  by  the  answer,  that  the  Power  Company 
"made,  executed  and  delivered  and  issued  for  a  valuable  con- 
sideration'*  the  bonds  described  in  the  complaint. 

In  establishing  its  case  plaintiff  introduced  a  certified  copy 
of  the  statutes  of  the  state  of  New  York  incorporating  the 
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plaintiff  corporation  and  defining  its  powers  and  duties;  also 
a  certified  copy  of  the  articles  of  incorporation  of  the  defend- 
ant Power  Company  on  file  in  the  office  of  the  Secretary  of 
State.  Plaintiff  then  offered  in  evidence  two  sample  copies 
of  these  bonds,  one  numbered  D  36  for  five  hundred  dollars 
and  one  numbered  M  1  for  one  thousand  dollars.  Objection 
was  made  as  immaterial,  irrelevant,  and  incompetent — ^''in- 
competent  particularly  for  the  reason  that  it  has  not  been 
shown  that  the  plaintiff  corporation  is  entitled  to  carry  on 
business  in  the  state  of  California  or  to  acquire  the  title,  the 
legal  title,  to  any  property.  Mr.  Peckham  (plaintiff's  attor- 
ney) :  That  is  not  in  issue  by  the  pleadings  and  therefore 
stands  admitted."  After  argument,  the  court  overruled  the 
objection  and  admitted  these  sample  copies  of  bonds  as  ex- 
hibits 3  and  4.  These  samples  purport  to  set  forth  the  facts 
as  to  the  Power  Company's  purpose  in  issuing  the  bonds; 
sample  D  36  recites  that  "this  bond  [one  of  the  samples]  is 
one  of  a  series  of  coupon  bonds  of  the  Western  Land  and 
Power  Company,  numbered  consecutively  from  D  1  to  D  400 
and  from  M  1  to  M  300  both  inclusive,  .  .  .  subject  to  the 
terms  of  the  mortgage  or  trust  deed  hereinafter  referred  to," 
the  aggregate  amount  not  to  exceed  five  hundred  thousand 
dollars.  Other  recitals  follow  not  necessary  to  be  stated. 
Sample  M  1  is  to  like  effect. 

Plaintiff  holds  a  charter  under  the  laws  of  the  state  of  New 
York ;  its  place  of  business  is  in  the  city  of  New  York,  and 
the  character  of  its  business  requires  that  it  be  there  trans- 
acted ;  the  bonds  in  question  and  the  interest  coupons  are  pay- 
able there.  So  far  as  appears,  plaintiff  has  never  transacted 
any  business  in  this  state,  unless  it  can  be  said  that  to  act  as 
trustee  for  the  holders  of  the  Power  Company's  bonds,  collect 
accruing  interest,  taking  title  to  property  as  security  and 
otherwise  discharging  the  duties  of  trustee  can  be  said  to  vio- 
late section  408  of  the  Civil  Code. 

In  Roseberry  v.  Valley  Bmlding  dk  Loan  Assn,,  35  Colo. 
132,  [83  Pac.  637],  it  was  said:  ''The  only  business  which 
plaintiff  actually  transacted  in  this  state  is  that  involved  in 
this  action.  There  is  no  averment  that  it  has  made  any  other 
loan  or  sold  any  other  stock,  and  proof  of  the  allegation  which 
is  made  would  be  that  plaintiff  loaned  money  to  defendant 
and  took  his  mortgage.  It  has  been  repeatedly  decided  in 
this  jurisdiction  that  a  single  act  of  business  does  not  come 
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within  the  purview  of  these  statutes.''  There  the  statutes 
are  somewhat  similar  to  ours. 

The  question  was  quite  fully  discussed  in  Amnions  ▼. 
Brun^unch-Balke-Collender  Co.,  5  Ind.  Ter.  636,  [82  S.  W. 
937],  where  an  act  of  Congress  was  involved  which  required 
certain  things  to  be  done  before  any  foreign  corporation  shall 
begin  to  "carry  on  business'*  in  the  Indian  Territory.  It  was 
there  held  "that  a  single  act  of  business  is  not  doing  or  carry- 
ing on  business  within  the  meaning  of  the  act  of  Congress." 
The  rule  is  similarly  stated  in  volume  13  of  American  and 
English  Encyclopedia  of  Law,  869,  and  numerous  cases  cited 
in  support  of  the  text  It  was  held,  in  Wilson  v.  Peace,  38 
Tex.  Civ.  App.  234,  [85  S.  W.  31],  that  "the  ownership  of 
land  [in  Texas]  by  a  foreign  corporation  and  the  lease  of  the 
same  on  shares  and  the  assignment  of  the  rent  by  it,  do  not 
constitute  doing  business  in  this  state,  in  such  sense  as  to  re- 
quire such  corporation  to  obtain  a  permit  from  the  secretary 
of  state."  (Syllabus.)  To  like  effect  is  the  decision  in  the 
case  of  LouisviUe  Property  Co.  v.  Mayor  dk  City  Council  of 
Nashvitte,  114  Tenn.  213,  [84  S.  W.  810]. 

Respondent  contends,  aside  from  the  decisions  above 
pointed  out,  that  the  objection  is  an  affirmative  defense,  not 
set  up  in  the  answer,  and,  in  the  absence  of  proof  of  non- 
compliance, the  deed  of  trust  had  its  usual  effect.  The  legal 
title  vested  in  the  trustee,  unless  defendant  showed  from  the 
records  of  the  county  the  special  facts  showing  it  did  not. 
However  this  may  be,  the  cases  seem  to  hold  with  much  un- 
animity that  an  isolated  act,  such  as  is  here  shown,  is  not 
carrying  on  business  in  the  state  within  the  meaning  of  the 
statute. 

The  only  objection  made  to  the  sample  bonds  was  that 
plaintiff  had  not  complied  with  the  statute.  The  objection 
was  properly  overruled  and  the  samples  became  part  of  the 
record. 

At  this  point  the  deposition  of  Harry  H.  Gallinger,  taken 
in  San  Francisco,  was  opened.  Objection  to  its  being  read 
was  made  on  the  ground  that  the  time  given  for  taking  the 
deposition  was  too  short,  and  on  the  further  ground  that  a 
stipulation  had  been  made  to  take  Gallinger 's  deposition  in 
New  York  city.  The  objection  was  overruled  and  the  depo- 
sition admitted.  It  appeared  that  this  witness  was  the  holder 
of  a  majority  of  the  bonds  issued  by  the  Power  Company. 
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Over  objection  that  it  was  not  the  best  evidence,  the  witness 
was  permitted  to  testify,  to  the  direct  question,  that  the 
Power  Company,  on  July  15,  1911,  at  the  city  of  New  York, 
"made  and  executed  seven  hundred  first  mortgage  bonds  each 
of  which  bore  the  date  of  July  15,  1911.  .  .  .  The  Court: 
The  record  is  the  best  evidence.  Mr.  Peckham:  It  is  evi- 
dence of  the  number  of  bonds.  It  would  be  impractical  for 
us  to  produce  all  the  bonds  issued.  The  Court:  Objection 
overruled."  Counsel  handed  witness  the  complaint  and  asked 
him  to  examine  the  copy  of  the  bond  set  forth  in  paragraph 
VI  and  to  state  whether  the  bonds  mentioned  by  the  witness 
in  his  previous  answer  "were  substantially  in  the  words  and 
figures  of  the  copy  of  the  bond  in  the  complaint."  The  wit- 
ness answered,  "Yes,  sir."  He  testified  that  he  had  none  of 
the  bonds  with  him ;  that  they  were  with  the  Equitable  Trust 
Company  of  New  York  and  were  deposited  with  the  company 
in  June,  1915.  The  witness,  over  objection  that  it  was  not 
the  best  evidence,  testified  that,  after  the  execution  of  the 
bonds,  as  mentioned  by  him,  and  prior  to  the  commencement 
of  the  action,  the  Power  Company,  "for  a  valuable  considera- 
tion, made,  executed,  delivered  and  issued  two  hundred  and 
ninety  of  the  first  mortgage  bonds  of  the  denomination  of  one 
thousand  dollars";  and  he  gave  like  answer  as  to  three  hun- 
dred and  sixty  bonds  of  the  denomination  of  five  hundred 
dollars.  Counsel  for  plaintiff,  in  support  of  the  questions, 
remarked:  "It  is  impracticable  to  produce  every  bond  issued 
by  this  company  and  we  have  sample  copies  of  them  before 
the  court.  .  .  .  That  is  one  of  the  bonds  before  the  court  and 
this  is  testimony  as  to  the  number  issued."  The  witness  then 
testified,  to  which  there  was  no  objection  made,  that  the  plain- 
tiff company  accepted  the  trust  involved  in  the  trust  deed, 
dated  July  15,  1911,  and  duly  qualified  thereunder  and  ever 
since  has  been  and  now  is  acting  under  that  deed  of  trust  and 
mortgage.  He  testified,  also,  without  objection,  that,  on  June 
9, 1915,  he  presented  to  plaintiff  at  its  oflBce  in  New  York  cer- 
tain described  coupons  calling  for  interest  on  said  bonds  and 
demanded  payment;  that  payment  was  refused;  that  on  that 
day  the  witness  was  the  holder  of  a  majority  of  the  outstand- 
ing bonds  of  said  Power  Company.  He  was  then  asked  to 
state  whether  or  not  on  that  date  he  "requested  plaintiff  to 
declare  the  principal  and  interest  of  all  bonds  secured  by  that 
first  mortgage  or  trust  deed  and  then  and  there  outstanding 
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to  be  due  and  payable  immediately."  Objection  was  made 
to  the  question  that  the  demand  is  by  the  deed  of  trust  re- 
quired to  be  in  writing  and  the  writing  is  the  best  evidence, 
and,  further,  that  the  question  calls  for  a  conclusion  of  the 
witness.  It  appeared  that  this  request  was  in  writing.  To 
the  question  was  added  a  statement  of  the  purpose  of  the  re- 
quest, to  which  like  objection  waa  made.  At  the  suggestion 
of  plaintiff's  attorney,  the  objection  was  overruled,  "subject 
to  counsel's  motion  to  strike  out"  No  answer  is  in  the  rec- 
ord, but  the  witness  was  shown  a  paper  which,  the  record 
states,  ''shows  on  its  face  that  it  is  a  carbon  copy  of  that  writ- 
ten request."  The  witness  stated  that  it  was  a  true  copy  of 
the  original  signed  by  him  before  a  notary  public.  The  copy 
was  offered  in  evidence.  Objection  was  made  that  this  copy 
is  secondary  evidence;  ''that  the  original  is  filed  with  the 
plaintiff  and  presumed  to  be  in  the  plaintiff's  possession  and 
is  the  best  evidence  .  .  .  and  has  not  been  introduced  or 
accounted  for."  The  court  seemed  to  be  of  the  opinion  that 
as  the  original  paper  is  in  the  possession  of  plaintiff  this  copy 
was  inadmissible  to  establish  the  fact  in  question,  but  "for 
the  purposes  of  the  deposition"  the  court  overruled  the  objec- 
tion. "Mr.  Rankin  (defendants'  attorney) :  That  didn't  go 
to  the  extent  of  proving  the  allegation  of  the  complaint  t  The 
Court :  That  is  a  question  in  my  mind  whether  it  goes  that  far 
or  not,  whether  the  court  would  receive  it  for  that  purpose. 
If  it  is  evidence  of  that  fact  you  have  it  in  the  record."  The 
document.  Exhibit  "B,"  was  then  read  in  evidence.  Coun- 
sel for  defendants  then  made  a  motion  to  strike  out  the  an- 
swers given  by  the  witness,  and,  after  some  remarks,  said: 
"The  copy  you  offer,  is  it  the  demand  that  the  Equitable 
Trust  Company  declare  all  bonds  due  and  payable  and  so 
forth,  is  that  the  paper  you  referred  tot  Mr.  Peckham: 
Tes.  Mr.  Bankin:  Then  I  am  mistaken.  The  Court:  Motion 
denied."  It  is  not  quite  dear  what  counsel  meant  1^  saying 
he  was  mistaken,  but,  followed  as  it  was  by  the  ruling  appar- 
ently different  from  the  impression  the  court  had  of  the 
admissibility  of  the  document,  we  must  conclude  that  counsel 
intended  to  waive  his  objection. 

Mr.  Peckham  was  then  sworn  as  a  witness  and  testified, 
without  objection,  that  he  personally  served  upon  the  Power 
Company  the  declaration  of  the  Equitable  Trust  Company 
whidi  was  received  by  the  Power  Company  June  19,  1915. 
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This  declaration  recites  the  proceedings  set  forth  in  the  com- 
plaint leading  up  to  the  default  of  the  Power  Company ;  that 
the  holder  of  a  majority  of  the  bonds  now  outstanding  of  said 
company  has  filed  a  written  request  to  declare  the  principal 
of  said  bonds  due  and  payable  immediately,  and  closing  with 
the  declaration  that  *'the  principal  of  all  bonds  secured  by 
the  said  first  mortgage  or  trust  deed  now  outstanding  is  due 
and  payable.''  It  was  then  shown  that,  on  June  23,  1915, 
plaintiff  demanded  of  the  Power  Company  payment  of  the 
principal  sum  of  all  outstanding  bonds  secured  by  said  mort^ 
gage  of  four  hundred  and  seventy  thousand  dollars  together 
with  interest.  The  refusal  of  the  Power  Company  to  pay 
said  demand  was  also  shown. 

Turning  back  to  certain  rulings  of  the  court,  we  think  the 
testimony  of  witness  Gallinger  that  the  Power  Company  exe- 
cuted seven  hundred  first  mortgage  bonds  was  inadmissible. 
The  bonds  themselves,  together  with  the  proceedings  of  the 
Power  Company  under  which  they  were  executed,  would  be 
the  best  evidence.  The  witness,  however,  was  permitted  to 
testify,  without  objection,  that  the  copy  of  these  bonds  as  set 
forth  in  the  complaint  was  substantially  the  same  as  the  bonds 
to  which  he  had  just  referred.  The  sample  copies  previously 
admitted  recited  the  facts  substantially  as  testified  to  by  the 
witness. 

A  word  as  to  the  admission  of  witness  Gallinger 's  testimony 
that  the  Power  Company  executed  and  delivered  to  plaintiff 
the  number  of  bonds  in  question. 

It  was  held  in  Dickernum  v.  NortTum  Trust  Co.,  176  U.  S. 
181,  193, 194,  [44  L.  Ed.  423,  20  Sup.  Ct.  Rep.  311,  316],  that 
"it  was  sufficient  to  prove  that  the  bonds  were  valid  and  were 
outstanding  obligations  of  the  company,  and  it  was  not  neces- 
sary to  show  in  whose  hands  they  were  or  to  require  their 
production."  It  was  pointed  out  that  the  bonds  were  often 
widely  scattered,  making  it  impossible  to  produce  them,  and 
that  "the  practice  has  been  to  order  a  decree  of  foreclosure 
and  sale  without  their  production.'*  It  has  been  shown  that 
the  bonds  in  the  present  case  are  in  the  possession  of  the  plain- 
tiff for  purposes  of  the  trust.  A  sample  copy  is  in  evidence 
and,  without  objection,  it  was  shown  that  the  bonds  mentioned 
in  the  complaint  are  substantially  in  their  terms  the  same  as 
the  sample.  They  import  execution,  consideration,  and  valid- 
ity on  their  f  ace^  and  their  possession  by  plaintiff  implies  that 
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they  were  delivered.  There  is  sufficient  evidence,  admitted 
without  objection,  to  show  that  the  bonds  mentioned  in  the 
complaint  were  delivered  to  plaintiff  to  be  held  and  dealt  with 
in  accordance  with  the  trust  imposed  upon  it,  and  that  the 
action  is  but  the  final  step  contemplated  by  all  the  parties  in 
case  of  default  by  the  Power  Company. 

Conceding  error  in  the  rulings  above  noted,  they  are  not  of 
such  gravity  as  to  justify  the  reversal  of  the  judgment.  It 
appears  clearly  enough  that  under  no  circumstances  could  a 
new  trial  give  superiority  to  appellants'  lien.  The  sale  under 
which  they  claim  is  based  upon  a  judgment  entered  more  than 
a  year  after  the  recording  of  the  deed  of  trust  and  mortgage 
given  by  the  Power  Company  and  the  issuance  and  delivery 
of  its  bonds  to  the  plaintiff  for  the  purposes  of  the  trust 

The  judgment  is  affirmed. 

Burnett^  J.,  and  Hart^  J.,  concurred. 


[Civ.  No.  2603.    Second  Appellate  District. — ^November  4,  lOlS.] 

JESSE  EVANS,  Respondent,  v.  ALEXANDER  WIXOM, 

Appellant. 

Falsi  Imprisonment  —  Pleading  —  Insuiticienot  of  Complaint. — ^A 
complaint  in  an  action  for  false  imprisonment,  which  does  not  show 
that  the  plaintiff's  arrest  was  not  under  legal  warrant,  does  not 
state  a  cause  of  action. 

Malicious  Pbosecution. — ^A  complaint  in  an  action  for  malicious  prose- 
cution of  a  proceeding  charging  the  plaintiff  with  insanity,  which 
does  not  show  that  the  insanity  proceeding  has  terminated,  does  not 
state  a  cause  of  aetion. 

Appeal — Judoment-boll — Insttiticibnt  Complaint — ^Misoarbiaqi  of 
Justice. — Where  an  appeal  from  a  judgment,  after  answer  and  trial, 
is  brought  up  on  the  judgment-roll  alone,  and  it  appears  that  the 
complaint  does  not  state  a  cause  of  action,  the  judgment  cannot  be 
sustained  on  the  theory  that  it  cannot  be  ascertained  from  the  rec- 
ord that  the  error  has  resulted  in  a  miscarriage  of  justice,  and  that 
the  judgment  is  therefore  protected  by  section  4H  of  article  YI 
of  the  constitution. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Impe- 
rial County.    Franklin  J.  Cole,  Judge. 
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The  facts  are  stated  in  the  opinion  of  the  court 

Childers  &  Bruce  and  Walter  H.  Sprague,  for  Appellant. 

Dan  V.  Noland  and  Walter  B.  Kibbey,  for  Respondent. 

CONREY,  P.  J. — ^Appeal  from  a  judgment  entered  in 
favor  of  the  plaintiff. 

The  plaintiff  brought  this  action  to  recover  damages  caused 
by  certain  wrongful  acts  of  the  defendant.  The  complaint  is 
80  drawn  that  it  is  not  clear  whether  the  plaintiff  intended  to 
allege  a  cause  of  action  for  false  imprisonment  or  a  cause  of 
action  for  malicious  prosecution  of  a  certain  proceeding  in 
the  superior  court  whereby  the  plaintiff  herein  was  charged 
with  being  an  insane  person.  If  we  consider  the  action  as  one 
for  false  imprisonment,  the  complaint  does  not  state  a  cause 
of  action,  since  it  does  not  show  that  the  plaintiff's  arrest  by 
the  sheriff  in  the  former  proceeding  was  not  under  a  legal 
warrant.  If  we  accept  the  other  alternative  theory  of  the 
action,  the  complaint  does  not  state  a  cause  of  action,  since  it 
does  not  appear  therefrom  that  the  proceeding  to  determine 
the  question  of  the  plaintiff's  sanity  has  yet  terminated. 

Defendant's  appeal  comes  before  the  court  upon  the  judg- 
ment-roll alone.  The  record  shows  that  the  defendant  de- 
murred to  the  complaint  and  the  demurrer  was  overruled; 
whereupon  the  defendant  answered  and  the  case  went  to  trial 
before  a  jury,  which  rendered  a  verdict  in  favor  of  the  plain- 
tiff.   The  judgment  conforms  to  that  verdict. 

Appellant  contends  for  a  reversal  of  the  judgment  upon  the 
ground  that  the  complaint  did  not  state  a  cause  of  action. 
Counsel  for  respondent  have  not  attempted  to  defend  the 
complaint.  On  the  contrary,  they  say  that  "for  the  purpose 
of  this  argument,  we  are  willing  to  concede  that  there  was  an 
error  in  pleading."  They  endeavor  to  sustain  their  judg- 
ment by  contending  that  under  section  4%  of  article  VI,  of 
the  constitution  of  this  state,  as  amended  in  November,  1914, 
the  judgment  must  be  affirmed  unless,  after  an  examination 
of  the  entire  cause,  including  the  evidence,  the  court  shall  be  of 
the  opinion  that  the  error  complained  of  has  resulted  in  a  mis- 
carriage of  justice ;  and  that  this  cannot  be  ascertained  on  an 
appeal  from  the  judgment-roll  alone. 
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If  we  are  to  agree  with  respondent's  position  on  this  matter, 
we  will  be  required  to  presume  something  far  beyond  the  lines 
established  by  the  presumption  that  the  facts  alleged  in  the 
complaint  were  determined  in  favor  of  the  plaintiff  by  the 
jury.  We  must  also  presume  that  any  other  facts,  though 
not  within  the  issues  raised  by  the  pleadings,  were  actually 
tried  and  determined  if  such  determination  was  necessary  to 
make  out  a  cause  of  action  for  the  plaintiff.  We  are  satisfied 
that  the  constitutional  provision  above  mentioned  was  not  in- 
tended to  carry  the  protection  of  judgments  to  any  such  ex- 
treme length.  The  phrase,  "any  error  as  to  any  matter  of 
pleading/'  in  said  section  4%,  is  entitled  to  very  liberal  con- 
struction, but  not  to  a  construction  which  will  destroy  plead- 
ing as  a  necessary  element  in  legal  procedure. 

The  judgment  is  reversed. 

James,  J.,  and  Myers,  J.,  pro  tern.,  concurred. 


[Crim.  No.  622,    Second  Appellate  District. — ^November  4,  1918.] 
THE  PEOPLE,  Respondent,  v.  M.  ALI,  Appellant 

CkiifiNAL  Law — ^Appeal — ^Application  Stating  Gboxtnds — ^FAimiut  to 
lHJE. — Section  1247  of  the  Penal  Code,  requiring  the  filing  of  an 
application  stating  the  grounds  of  an  appeal  is  mandatory,  and  for 
the  failure  to  file  such  application  within  the  time  prescribed,  an 
appeal  in  a  criminal  action  must  be  dismissed. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Impe- 
rial County,  and  from  an  order  denying  a  new  triaL  Frank- 
lin J.  Cole,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

0.  V.  Willson,  for  Appellant 

U.  S.  Webb,  Attomey-Gteneral,  and  Joseph  L.  Lewinsohn, 
Deputy  Attorney-General,  for  Respondent 

CONRET,  P.  J. — ^In  the  court  below  the  defendant  was 
convicted  of  the  crime  of  embezzlement    He  gave  notice  of 
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appeal  from  the  judgment  and  from  an  order  denying  his 
motion  for  a  new  trial.  A  clerk's  transcript  and  a  reporter's 
transcript  of  all  of  the  evidence  received  at  the  trial  (except- 
ing a  certain  exhibit)  are  on  file  in  this  court.  The  attorney- 
general  objects  to  any  consideration  of  these  appeals  for  the 
reason  that  the  record  does  not  show  that  an  application  stat- 
ing the  grounds  of  the  appeal  was  filed  by  the  defendant  as 
required  by  section  1247  of  the  Penal  Code.  This  objection 
was  called  to  the  attention  of  defendant's  attorney  by  the 
service  upon  him  of  respondent's  brief  more  than  a  month 
prior  to  the  submission  of  the  case  in  this  court.  No  sugges- 
tion has  been  made  that  the  record  is  incomplete,  and  we 
therefore  assume  that  appellant  failed  to  comply  with  the  re- 
quirements of  said  section  1247,  by  neglecting  to  file  the  appli- 
cation required  by  that  section.  The  filing  of  such  applica- 
tion is  mandatory.  The  section  itself  declares  that  "if  such 
application  is  not  filed  within  said  time,  the  appeal  is  wholly 
ineffectual  and  shall  be  deemed  dismissed  and  the  judgment 
or  order  may  be  enforced  as  if  no  appeal  had  been  taken.** 
(Rhodes  v.  Sargent,  17  Cal.  App.  54,  56,  [118  Pac  727]  ; 
People  V.  Measor,  20  Cal.  App.  406,  [129  Pac.  469].) 
;    The  appeals  are  dismissed. 

James,  J.,  and  Myers,  J.,  pro  tern.,  concurred. 


[CIt.  No.  2804.    Second  Appellate  District.— November  4,  1918.] 

CHARLES  VON  DER  KUHLEN,  Petitioner,  v.  JOHN  C. 
CLINE,  Sheriflf  of  the  County  of  Los  Angeles,  Re- 
spondent. 

Execution  and  Levy — Third-pabtt  Claimant— Olaim  and  Deuvibt — 
AcnoN  Against  Shebut — ^Injunction  Best&aining  Sale. — An  ac- 
tion in  claim  and  delivery  agfainst  a  sheriff  hj  a  third  party  claim- 
ant to  recover  personal  property  levied  on  under  a  writ  of  execution, 
is  an  action  at  law  and  not  a  auit  in  equity,  and  in  such  action  the 
court  has  no  jurisdiction  to  grant  an  injunction  restraining  a  sale 
of  the  property. 

Id. — Mandamus. — ^A  sheriff  will  be  compelled  by  mandamus  to  proceed 

and  make  a  sale  under  an  execution  levied  on  personal  property, 

although  he  bases  his  refusal  to  proceed  with  the  sale  on  a  restraia- 

at  Oal.  App.- 
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ing  order,  issued  by  the  superior  court  in  an  aetion  in  elaim  and  de- 
fivery  brought  hj  a  third-partj  daimant  against  such  sheriff  to  re- 
cover the  propertj. 

PROCEEDING  in  Mandamus  to  compel  the  sheriff  of  Los 
Angeles  County  to  proceed  with  a  sale  under  an  execution. 

The  facts  are  stated  in  the  opinion  of  the  court 

H.  L.  Sacks  and  Isaac  Pacht,  for  Petitioner. 

Ward  Chapman  and  L.  M.  Chapman,  for  Bespondent 

CONRBY,  P.  J.^In  a  certain  action  in  the  superior  court 
of  Los  Angdes  County  Charles  Von  Der  Kuhlen  as  plaintiff 
obtained  judgment  for  the  recovery  of  a  sum  of  money  against 
the  defendant  A.  E.  Warmington.  On  an  execution  issued  in 
that  action,  the  sheriff  levied  upon  and  took  from  the  posses- 
sion of  Warmington  an  automobile,  which,  under  the  plain- 
tiff's direction,  he  had  seized  as  property  of  Warmington. 
Thereafter  the  California  Southern  Railroad  Company  filed 
a  third-party  claim  with  the  sheriff,  claiming  that  the  auto- 
mobile was  its  property.  To  indemnify  the  sheriff  against 
such  third-party  claim,  Von  Der  Kuhlen  gave  to  the  sheriff 
an  indemnity  bond  as  provided  by  law.  Nevertheless,  the 
sheriff  now  refuses  to  proceed  under  the  execution  and  make 
sale  of  the  property  so  left  in  his  custody. 

After  said  indemnity  bond  had  been  given,  the  California 
Southern  Railroad  Company  as  plaintiff  filed  an  action  in 
claim  and  delivery  against  the  sheriff  and  others,  alleging 
that  said  automobile  was  the  property  of  said  plaintiff  Cali- 
fornia Southern  Railroad  Company  and  that  as  such  owner  it 
was  entitled  to  the  possession  thereof.  Thereafter  in  that  ac- 
tion the  railroad  company  filed  an  affidavit  and  made  a  motion 
to  the  court  praying  for  an  injunction  to  restrain  the  sheriff 
from  selling  the  automobile  under  the  execution  issued  in  the 
case  of  Von  Der  Kuhlen  v.  Warmington,  The  court  there 
upon  made  an  order  purporting  to  enjoin  and  restrain  the 
sheriff  from  making  any  sale  of  the  automobile  under  and  by 
virtue  of  said  execution,  until  further  order  of  the  court. 
The  sheriff's  refusal  to  proceed  under  the  execution  is  based 
upon  said  restraining  order.  The  sheriff  having  thus  refused 
to  proceed.  Von  Der  Kuhlen  now  petitions  this  court  for  a 
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writ  of  mandate  requiring  the  sheriff  to  advertise  and  sell  the 
automobile  under  said  execution. 

The  action  of  California  Southern  Railroad  Company 
against  Cline  and  others  was  an  action  at  law  and  not  a  suit 
in  equity.  It  does  not  appear  that  the  complaint  in  that  ac- 
tion demanded  equitable  relief  or  that  it  stated  any  facts  upon 
which  equitable  relief  should  be  grounded.  The  case  was  not 
one  in  which  the  court  had  authority  to  grant  an  injunction. 
It  is  manifest  that  if  the  railroad  company  is  the  owner  of 
the  automobile  and  entitled  to  possession  thereof ,  the  railroad 
company  will  be  able  to  obtain  adequate  relief  in  damages 
against  the  sheriff,  and  the  sheriff  in  turn  is  adequately  pro- 
tected by  the  indemnity  bond.  A  third-party  claimant  may 
not  by  an  injunction  thus  obtained  interfere  with  the  execu- 
tion of  process  under  a  lawful  judgment  between  other  par- 
ties. The  only  exception  to  this  rule  must  be  found  in  some 
case  of  an  equitable  nature  wherein  a  third-party  claimant's 
cause  of  action  itself  furnishes  ground  of  equitable  relief. 
The  restraining  order  relied  upon  by  the  defendant  here  does 
not  come  within  such  exception. 

The  defendant  herein  has  failed  to  show  any  valid  reason 
why  he  should  not  proceed  under  the  levy  and  make  sale  of 
the  property.  His  duty  to  so  proceed  requires  the  perform- 
ance of  an  act  which  the  law  specially  enjoins  upon  him  as  a 
duty  resulting  from  his  office.  The  plaintiff  is  entitled  to  the 
demanded  writ. 

On  October  31,  1918,  immediately  after  the  submission  of 
this  matter  for  decision,  the  court  made  its  order  that  the 
peremptory  writ  of  mandate  issue  and  stated  that  an  opinion 
in  writing  would  subsequently  be  filed.  Pursuant  to  the  in- 
tention thus  expressed,  this  opinion  is  now  placed  on  file. 

JameSy  J.,  and  Shaw,  J.,  concurred. 


Digitized  by 


Google 


548  People  v.  Bunnelu  [38  Cal.  App. 


[dr.  No.  2702.    Seeond  AppeHate  Diatrict.— November  7,  1918.] 

THE  PEOPLE  ex  rd.  MAX  SIMONS,  AppeUant,  v.  P.  W. 
BUNNELL,  Police  Judge  of  the  City  of  Bakersfidd, 
Respondent. 

Appeal — Ai/tibnative  Mbthod — ^Tkanscbipt. — On  appeal  from  a  judg- 
ment denying  a  peremptory  writ  of  mandate  againat  a  judge  of  a 
police  court,  wliere  the  tranecript,  purporting  to  be  prepared  under 
the  alternative  method  permitted  by  sections  953a-953c  of  the  Code 
of  Civil  Procedure,  contains,  in  addition  to  a  certified  copy  of  the 
judgment-roll  and  notice  of  appeal,  a  statement,  certified  by  the 
clerk,  of  testimony  and  proceedings  in  the  police  court  purporting 
to  have  been  received  in  evidence  in  the  superior  court,  the  tian- 
script  is  not,  as  to  such  additional  matter,  duly  certified,  it  not  liv- 
ing been  transcribed  by  the  court  reporter,  and  not  appearing  to 
have  been  duly  certified  by  the  judge  of  the  superior  court. 

Id. — Gbounds  of  Bsvebsal  not  Shown. — ^Where  grounds  of  reversal, 
relied  upon  by  the  appellant  in  such  case,  cannot  be  examined  with- 
out referring  to  a  record  purporting  to  have  been  made  in  the  police 
oourt,  and  the  transcript  showing  that  record  as  evidence  received 
in  the  superior  court  has  not  been  settled  by  the  judge  of  the  supe- 
rior court  who  tried  the  case,  no  grounds  for  reversal  appear,  and 
the  judgment  will  be  affirmed. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Kem 
County,  denying  a  peremptory  Writ  of  Mandate.  Milton  T. 
Parmer,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

E.  A.  Klein,  for  Appellant. 

Walter  Osbom  and  Leon  French,  for  Respondent 

CONREY,  P.  J. — ^This  is  an  appeal  from  a  judgment  deny- 
ing plaintiff's  application  for  a  peremptory  writ  of  mandate. 
There  is  no  printed  transcript  The  appellant  has  not  printed 
with  his  brief  any  part  of  the  contents  of  the  transcript.  The 
transcript  is  described  on  its  title  page  as  ''Clerk's  Transcript 
prepared  under  Sec.  953a,  C.  C.  P."  Pages  1  to  28  contain 
the  judgment-roll,  together  with  the  clerk's  certificate  thereto. 
Page  29  purports  to  be  a  copy  of  the  notice  of  appeal,  and 
pages  30  to  118  purport  to  contain  a  statement  of  testimony 
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received  in  the  trial  of  a  criminal  action  before  the  police 
court  of  the  city  of  Bakersfield,  in  which  court  respondent 
Bunnell,  as  police  judge,  presided,  together  with  certain  in- 
structions to  a  jury  and  a  copy  of  docket  entries  and  of  the 
complaint  in  said  action  in  the  police  court.  Page  119  is  a 
certificate  by  the  clerk  of  the  superior  court  covering  both  the 
judgment-roll  and  said  subsequent  documents,  all  of  which 
the  clerk  certifies  were  prepared  in  accordance  with  the  pro- 
visions of  section  953a  of  the  Code  of  Civil  Procedure. 

Considering  the  transcript  as  one  which  the  appellant 
attempted  to  have  prepared  under  the  alternative  method  of 
appeal  described  in  sections  953a,  953b,  and  953c  of  the  Code 
of  Civil  Procedure,  it  is  not  (except  as  to  the  judgment-roll) 
a  duly  certified  transcript,  since  it  was  not  transcribed  by  the 
court  reporter,  and  the  truth  and  correctness  thereof  does  not 
appear  to  have  been  certified  by  the  judge  of  the  superior 
court. 

The  brief  for  appellant  shows  that  he  is  relying  upon 
claimed  grounds  for  reversal  the  merits  of  which  could  not 
be  ascertained  without  referring  to  the  contents  of  said  pur- 
ported record  made  in  the  police  court.  As  pointed  out 
above,  the  transcript  showing  that  record  as  evidence  received 
in  the  superior  court  has  not  been  settled  by  the  judge  who 
tried  the  case  in  which  this  appeal  is  taken,  and  for  that 
reason  alone,  if  for  no  other,  no  grounds  for  reversal  appear. 

The  judgment  is  afiSrmed. 

James,  J.,  and  Myers,  J.,  pro  tern.,  concurred. 


[€!▼.  No.  1S74.    Third  Appellate  Distriet.— November  7,  1918.] 

T.  M.  SMITH,  Respondent,  v.  CHARLES  L.   SIMPSON, 

Appellant 

Pbomissobt  Note— Defensi  or  Patioent— Fnn>iNOB  fob  Plaintiff 
Sustained  bt  Eyidenoe. — In  this  action  to  recover  a  balance  alleged 
to  be  dne  on  a  promissory  note,  findings  in  favor  of  plaintiff  are 
held  to  be  sustained  bj  the  evidence. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Qlenn 
County.    Wm.  M.  Finch,  Judge. 
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The  facts  are  stated  in  the  opinion  of  the  court 
Frank  Freeman,  for  Appellant 
Daniel  A.  Byan,  for  Bespondent 

HART,  J. — ^It  is  alleged  in  the  complaint  that,  on  January 
1,  1907,  defendant  made,  executed,  and  delivered  to  plaintiff 
a  promissory  note  (a  copy  of  which  is  set  forth)  for  the  sum 
of  $5,605.32,  payable  twdve  months  after  date,  with  interest 
at  five  and  one-half  per  cent;  that,  on  the  fifth  day  of  Feb- 
ruary, 1908,  defendant  paid  upon  said  note  the  sum  of 
$2,802.66  and  that  no  other  payments  have  been  made. 

The  answer  is  that  said  payment  of  $2,802.66  was  ''in  full 
payment  of  the  promissory  note;  •  .  .  and  that  the  said 
plaintiff  accepted  said  sum  from  the  defendant  in  full  satis- 
faction and  discharge  of  the  said  promissory  note,  .  .  •  and 
that  thereupon  the  said  plaintiff  delivered  to  the  defendant 
the  said  promissory  note,  and  that  the  defendant  is  now  the 
owner  and  holder  of  the  same." 

The  cause  was  tried  before  the  court,  without  a  jury,  and 
the  findings  were:  That  the  note  in  question  was  executed 
and  the  payment  of  $2,802.66  made  thereon  as  set  forth  in 
the  complaint;  ''that  said  payment  was  not  in  full  payment 
of  the  said  promissory  note  and  plaintiff  did  not  accept  nor 
agree  to  accept  said  sum  in  full  satisfaction  or  discharge  of 
the  said  note;  that  the  defendant  is  in  the  possession  of  but  is 
not  the  owner  of  the  said  promissory  note;  that  plaintiff  is 
the  owner  and  entitled  to  the  possession  of  the  said  note;  that 
at  the  time  of  the  said  payment  and  in  consideration  thereof 
and  in  payment  of  the  balance  due  upon  said  promissory  note, 
to  wit,  $2,802.66,  plaintiff  agreed  to  accept  and  defendant 
agreed  to  make  and  give  his,  defendant's,  two  certain  promis- 
sory notes,  to  wit,  one  to  John  Curry  for  $1,000,  payable  to 
said  John  Curry,  one  to  T.  M.  Smith,  plaintiff  herein,  for 
$1,802.66,  payable  to  said  plaintiff;  that  defendant  failed  and 
refused  to  make  or  give  said  notes  or  either  of  them  in  accord- 
ance with  said  agreement  or  at  all ;  that  there  is  now  due  and 
unpaid  from  defendant  to  plaintiff  on  said  promissory  note 
as  principal  the  sum  of  $2,802.66,"  with  interest  at  the  rate 
of  five  and  one-half  per  cent  from  June  11,  1909.    Judgment 
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was  in  favor  of  plaintiff  for  the  sum  of  $3,904.74,  from  which 
judgment  defendant  prosecutes  this  appeal. 

The  sole  contention  advanced  by  the  appellant  is  that  the 
findings  are  not  supported  by  the  evidence  and  the  case  of 
Field  V.  Shorb,  99  Cal.  661,  [34  Pac.  504],  and  other  cases, 
are  cited  to  support  his  position.  In  the  Shorb  case  the  court 
said :  "We  are  adverse  to  holding  that  a  finding  by  a  jury  or 
trial  court  on  an  issue  of  fact  is  not  warranted  by  the  evi- 
dence, whatever  we  might  think  as  to  its  preponderance, 
where  there  is  presented  a  fair,  reasonable  ground  for  a 
difference  of  opinion,  and  where  a  conclusion  either  way  could 
not  be  considered  as  the  necessary  result  of  the  exercise  of  an 
unsound  judgment.  But  where  the  great  current  of  the  evi- 
dence is  against  the  verdict,  and  we  cannot  escape  the  convic- 
tion that  it  is  wrong,  we  should  not  be  deterred  from  setting 
it  aside  by  the  contention  that  one  or  two  general  statements 
or  assertions  of  one  or  two  witnesses  bring  the  case  within  the 
rule  which  governs  in  cases  where  there  is  a  material  'conflict 
of  evidence.*  And  in  the  case  at  bar  we  cannot  resist  the  con- 
clusion that  the  evidence  is  insufficient  to  support  the  finding 
of  the  unsoundness  of  the  mind  of  the  deceased  on  July  3, 
1890." 

An  examination  of  the  evidence  in  the  present  case  has  not 
convinced  us  that  it  comes  within  the  ruling  of  the  Shorb  case. 
The  "great  current  of  the  evidence"  does  not  appear  to  be 
against  the  findings  herein,  as  we  shall  presently  show.  The 
only  question  which  could  arise  here,  in  considering  the  evi- 
dence, is  whether  the  testimony  from  which  the  findings  were 
evidently  educed  is  entitled  to  such  credit  and  weight  as  to 
justify  its  acceptance  as  proof  of  the  ultimate  fact,  and  this 
question  was  for  the  trial  court  to  determine  and  which  it  has 
determined  against  the  defense  interposed  by  the  defendant. 
While  we  think  that  it  is  very  clear,  so  far  as  a  reviewing 
court  is  able  to  judge,  that  the  preponderance  of  the  evidence 
is  in  favor  of  the  conclusion  reached  by  the  trial  court  as  evi- 
denced by  its  findings  of  fact,  the  least  that  can  be  said  of 
the  evidence  as  a  whole  is  that  there  exists  therein  a  substan- 
tial conflict,  and  that  it,  therefore,  presents  "a  fair,  reason- 
able ground  for  a  difference  of  opinion"  as  to  its  effect,  and 
that  "a  conclusion  either  way  could  not  be  considered  as  the 
necessary  result  of  the  exercise  of  an  unsound  judgment." 
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From  the  testimony  of  the  plaintiff  it  appears  that  the 
plaintiff  was  at  one  time  a  partner  in  the  sheep  business  with 
Mr.  Curry,  the  father  of  the  wife  of  the  defendant,  but  at  the 
time  of  the  transaction  to  which  we  are  about  to  refer  the  said 
Curry  was  not  living.  It  may  further  be  stated  that  the 
plaintiff  is  related  in  some  way  to  Mrs.  Simpson. 

In  the  summer  of  1903,  Simpson  and  his  wife,  desiring  to 
purchase  a  tract  of  land  adjoining  their  land,  and  not  having 
the  money  with  which  to  make  the  purchase,  called  on  the 
plaintiff  and  requested  of  him  a  loan  of  the  necessary  amount, 
which  was  the  sum  of  four  thousand  five  hundred  dollars. 
The  plaintiff  replied  that  he  could  procure  the  money  at  the 
Bank  of  Chico,  in  the  cily  of  Chico,  and  the  Simpsons  said 
that  all  they  needed  at  that  time  was  the  sum  of  one  thousand 
dollars.  The  plaintiff  subsequently  obtained  said  sum,  and, 
as  directed  by  the  Simpsons,  sent  the  money  to  a  "Mr.  Free- 
man." Plaintiff  gave  his  individual  note  to  the  bank  for  the 
one  thousand  dollars.  Later  in  the  same  year,  the  plaintiff 
made  the  defendant  an  additional  loan,  amounting  to  the  sum 
of  three  thousand  five  hundred  dollars,  which  sum  was  also 
forwarded  by  the  Bank  of  Chico  in  the  name  of  the  plaintiff 
to  the  "Mr.  Freeman"  above  referred  to.  Thereafter  (either 
in  the  month  of  December,  1903,  or  January,  1904),  plaintiff 
called  at  the  home  of  the  Simpsons,  and  on  that  occasion  the 
defendant  executed  and  delivered  to  plaintiff  his  promissory 
note  for  the  sum  of  four  thousand  five  hundred  dollars,  pay- 
able one  year  after  date,  with  interest  at  the  rate  of  five  and 
a  half  per  cent  Of  the  last  sum  of  money  loaned  to  the  de- 
fendant by  the  plaintiff,  three  thousand  three  hundred  dol- 
lars was  obtained  by  the  latter  from  W.  H.  Curry,  a  brother 
of  Mrs.  Simpson,  and  then  a  business  partner  of  the  plaintiff. 
The  note  was  made  to  the  plaintiff  and  said  Curry.  When 
the  note  matured,  the  defendant  made  a  payment  thereon  and 
gave  a  new  note  for  the  balance.  And  so  the  transactions 
between  the  plaintiff  and  the  defendant  were  carried  on  from 
year  to  year — ^as  the  existing  note  matured,  a  new  note  was 
given  and  the  old  note  surrendered  to  the  defendant — ^until 
the  fourth  note  for  the  sum  of  six  thousand  three  hundred 
dollars  or  six  thousand  four  hundred  dollars  was  made  and 
given  to  the  plaintiff  by  the  defendant.  After  the  execution 
and  delivery  of  the  fourth  note,  the  defendant  made  a  pay- 
ment thereon  of  the  sum  of  $1,080,  leaving  a  balance  of  $5,605. 
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for  which  a  new  note — the  note  in  soit — ^was  given.  The 
plaintiff  subsequently  assigned  the  note  to  W.  H.  Curry,  said 
assignment  being  in  the  following  language,  indorsed  on  the 
back  of  the  note : 

**I  hereby  assign  this  note  for  value  received  as  security  to 
the  amount  of  $3770.00  to  W.  H.  Curry. 

"(Signed)  T.  M.  Smith." 

It  appears  that,  on  the  18th  of  January,  1908,  W.  H.  Curry 
sent  the  note,  through  the  Bank  of  D.  0.  Mills  &  Co.  at  Sacra- 
mento, to  the  Bank  of  Willows  for  collection,  and  accompany- 
ing the  note  was  the  following  instruction  or  direction  to  the 
Bank  of  Willows:  "Note,  Charles  L.  Simpson  to  T.  M.  Smith, 
$5602.32,  which  please  deliver  to  Smith  or  Simpson  on  pay- 
ment of  %— $2802.66,  if  paid  on  or  before  Jan.  23,  1908." 
The  time  for  the  payment  of  the  $2,802.66  by  Simpson  to  the 
bank  was  extended  to  the  third  day  of  February,  1908.  De- 
fendant paid  said  sum  to  the  bank,  the  written  acknowledg- 
ment of  payment  by  the  bank  being  dated  February  5,  1908. 
Upon  the  said  payment  being  made,  the  note  in  suit  was  deliv- 
ered by  the  bank  to  the  defendant 

The  plaintiff  testified  that  he  never  at  any  time  had  an 
understanding  or  agreement  with  Simpson  or  ever  said  to  the 
latter 's  wife  that  he  would  surrender  the  note  and  call  the 
transaction  at  an  end  if  the  defendant  would  pay  two  thou- 
sand eight  hundred  dollars  on  the  note.  He  continued:  ''I 
put  that  indorsement  (the  assignment)  there  about  a  week 
or  two  after  the  note  was  made  and  I  gave  it  into  the  posses- 
sion of  Mr.  Curry.  I  didn't  get  it  back  afterward.  The  note 
docs  not  belong  to  Mr.  Curry.  The  payment  indorsed  on  it 
of  $2,802  was  paid  to  Mr.  Curry  as  part  of  the  amount  that 
I  owed  him.  He  got  part  of  his  money.  Mr.  Curry  sent  the 
note  to  the  Bank  of  D.  0.  Mills  through  the  Bank  of  Willows 
for  collection  and  this  $2,802  was  paid.  [The  witness  prob- 
ably intended  to  say  that  the  note  was  delivered  to  the  D.  0. 
Mills  Bank,  and  by  it  sent  to  the  Bank  of  Willows  for  collec- 
tion, which  was  the  fact.]  He  [Curry]  sent  it  at  my  request 
The  reason  I  did  this  was  because  he  wanted  to  get  his  money 
out  of  this  note.  He  was  going  to  bring  suit  against  Mr. 
Simpson  if  it  wasn't  paid.  The  wife  of  Charles  Simpson  is 
a  sister  of  Mr.  Curry.  They  didn't  want  to  pay  Mr.  Curry, 
as  they  had  some  grievance  against  him.  .  .  .  The  instruc- 
tions to  the  bank  was  that  the  note  was  to  be  delivered  to  Mn 
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Simpson  upon  the  payment  of  two  thousand  eight  hundred 
dollars.  The  note  was  to  be  delivered  to  Simpson  for  him  to 
make  over  a  new  note,  which  he  did  every  year  before  that, 
80  that  whenever  the  notes  became  due  he  would  make  a  new 
note  and  pay  what  he  could  on  the  original  note.  I  didn't 
have  any  agreement  with  Simpson  and  his  wife  that  in  case 
they  paid  this  money  to  Curry,  this  two  thousand  eight  hun- 
dred dollars,  that  that  was  to  end  the  whole  transaction.  Mr. 
Curry  simply  said  if  they  would  pay  this  two  thousand  eight 
hundred  dollars  and  give  him  half  the  face  of  the  note,  why 
he  would  throw  oflf  his  interest.  In  order  to  induce  the  Simp- 
sons to  pay  the  two  thousand  eight  hundred  dollars  we  threw 
off  the  interest  due  to  date,  so  that  we  started  in  with  a  new 
principal  of  two  thousand  eight  hundred  dollars.  The  other 
two  thousand  eight  hundred  dollars,  the  one  I  am  now  suing 
for,  was  to  draw  interest  and  was  to  be  paid  either  in  cash  or 
note.  That  was  the  understanding  that  we  had.  Mr.  and 
Mrs.  Simpson  said:  'We  will  probably  pay  all  of  this  note  and 
won't  give  any  more  notes.'  Mr.  Simpson  did  not  give  any 
other  note  for  the  two  thousand  eight  hundred  dollars  nor  has 
it  been  paid.  Mr.  Simpson  retained  the  note  ever  since  he 
paid  the  two  thousand  eight  hundred  dollars  to  the  Bank  of 
Willows." 

Mrs.  Simpson,  wife  of  the  defendant,  testified  that  the 
plaintiff  agreed  to  accept  the  $2,802  in  full  satisfaction  of  the 
note.  She  further  testified  that  her  father's  estate  had  never 
been  probated  and  expressed  the  supposition  that  a  part  of 
the  money  loaned  to  her  husband  by  the  plaintiff  belonged  to 
her  father's  estate.  She  appeared  to  have  conceived  an  in- 
tense feeling  of  bitterness  against  her  brother,  W.  H.  Curry, 
and  expressed  to  the  plaintiff  much  indignation  because  he 
(Smith)  had  assigned  the  note  to  said  Curry.  She  said  to 
the  plaintiff  that  the  note  never  would  be  paid  so  long  as 
W.  H.  Curry  had  any  interest  in  it. 

The  daughter  of  Mr.  and  Mrs.  Simpson  testified  that  she^ 
heard  Smith  say  to  her  mother  that,  if  the  defendant  would 
pay  one-half  of  what  the  note  called  for,  he  would  cancel  and 
deliver  up  the  note  to  the  defendant  as  fully  satisfied. 

John  Curry,  also  a  brother  of  Mrs.  Simpson,  testifying  in 
rebuttal  for  the  plaintiff,  stated  that  a  few  days  after  Feb- 
ruary 21,  1909,  he  received  a  letter  from  Mrs.  Simpson  in 
which  she  said  that  they  had  paid  W.  H.  Curry  two  thousand 
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eight  hundred  dollars  on  the  note,  and  that  ''she  would  give 
me  one  thousand  dollars  and  also  Mr.  Smith  one  thousand 
eight  hundred  dollars,  which  two  thousand  eight  hundred  dol- 
lars represented  the  balance  of  the  note"  in  suit.  (It  should 
here  be  explained  that  Smith  testified  that  Mrs.  Simpson  in- 
sisted that  John  Curry  was  entitled  to  one  thousand  dollars 
of  the  two  thousand  eight  hundred  dollars  which  remained 
due  on  the  note  after  the  payment  of  one-half  the  note  to 
W.  H.  Curry.)  While  the  fact,  if  it  was  a  fact,  that  the 
estate  of  Mrs.  Simpson's  father  was  never  probated,  and  that 
Mrs.  Simpson  believed  that  a  portion  of  the  money  loaned  to 
the  defendant  by  the  plaintiff,  who,  as  seen,  was  a  partner 
of  her  father  during  the  latter 's  lifetime,  came  from  her 
father's  estate,  is  not  material  to  the  issues  presented  by  the 
pleadings,  yet  it  is  not  improper  to  state  that  John  Curry, 
having  been  asked  why  he  was  to  receive  one  thousand  dollars 
of  the  two  thousand  eight  hundred  dollars  remaining  due  on 
the  note,  and  whether  it  was  because  he  was  led  to  believe  that 
he  was  entitled  to  a  part  of  his  father's  estate,  answered: 
"No,  sir,  I  don't  know  why  it  was.  I  was  not  to  get  it  be- 
cause I  was  led  to  believe  that  I  was  entitled  to  part  of  my 
father's  estate.  I  don't  know  why  it  was.  I  never  had  any 
conversation  or  discussion  of  any  kind  with  Mr.  or  Mrs.  Simp- 
son in  regard  to  my  father's  estate.  I  don't  know  that  my 
father  had  any  estate.  I  never  learned  after  his  death  that 
he  had  an  estate." 

There  was  considerable  other  testimony  given  by  the  wit- 
nesses above  named,  but  we  have  given  herein  a  substantial 
statement  of  the  important  facts  to  which  they  testified. 
There  is,  as  will  be  noted,  no  denial  by  the  defendant  that 
the  note  sued  on  was  executed  and  delivered  by  him  to  the 
plaintiff  for  moneys  loaned  to  him  by  the  plaintiff,  nor  is 
there  any  denial  that  no  other  payment  was  made  on  the  note 
than  the  sum  of  approximately  two  thousand  eight  hundred 
dollars,  paid  to  the  Bank  of  Willows  and  by  the  bank  to  W.  H. 
Curry,  as  above  shown.  The  plaintiff's  story  of  how  the  note 
came  to  be  delivered  to  Simpson  is  not  an  unreasonable  one. 
The  written  instruction  from  the  Bank  of  D.  0.  Mills  &  Co. 
to  the  Bank  of  Willows  was  that,  upon  the  payment  of  the  two 
thousand  eight  hundred  dollars,  or  one-half  of  the  note,  the 
note  should  be  delivered  either  to  Simpson  or  Smith.  This 
instruction  was  given  at  the  request  of  Curry,  who  then  held 
the  note  as  collateral  security,  and  Smith  testified  that  the 
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note  was  so  sent  with  his  consent  and  by  his  request  This 
eircumstance  goes  in  corroboration  of  Smith's  testimony 
that,  the  transactions  between  him  and  the  defendant  having 
covered  a  number  of  years,  during  which  a  number  of  differ- 
ent notes  were  from  time  to  time  made  by  the  defendant  and 
delivered  to  the  plaintiff  for  the  purpose  of  taking  up  and 
canceling  a  note  previously  made,  the  note  in  suit,  if  deliv- 
ered to  the  defendant,  should  not  by  reason  of  that  fact  be 
regarded  as  satisfied,  but  should  be  supplied  by  the  defendant 
by  a  new  note  for  the  balance  due  after  the  payment  to  Curr> 
of  the  two  thousand  eight  hundred  dollars.  But  there  is  n« 
necessity  for  an  analysis  of  the  evidence  to  show  that  the  find- 
ings are  sufficiently  supported.  The  whole  controversy  hinges 
upon  the  solution  of  the  question  whether,  as  Mrs.  Simpson 
and  her  daughter  testified,  the  plaintiff  agreed  that  he  would 
deliver  up  the  note  to  the  defendant  as  fully  paid  upon  the 
payment  by  the  latter  of  one-half  of  what  the  note  called  for 
to  Curry  or  to  the  Bank  of  Willows  for  him,  and  upon  this 
question  there  is  a  decided  conflict  in  the  testimony,  the  plain- 
tiff positively  testifying  that  there  was  no  understanding  or 
agreement  between  him  and  the  defendant  or  the  latter 's  wife 
that  the  obligation  of  the  note  would  be  treated  as  extin- 
guished upon  the  payment  of  one-half  of  the  sum  it  called 
for,  and  Mrs.  Simpson  and  her  daughter  flatly  contradicting 
that  testimony.  As  above  stated,  the  plaintiff's  testimony  is 
not  unreasonable  upon  its  face,  nor  inherently  improbable. 
The  conflict  thus  produced  was,  of  course,  for  the  trial  court 
to  determine,  and,  having  determined  it  against  the  defend- 
ant, we  perceive  no  ground  or  reason  for  holding  that  the 
trial  court's  conclusion  thereon  was  or  is  wrong.  Thus  it  is 
plainly  manifest,  as  declared  in  the  outset  of  this  opinion, 
that  the  case  here  is  not  one  in  which  it  may  with  justness  be 
said  that,  as  a  matter  of  law,  the  "great  current  of  the  evi- 
dence is  against  the  findings. '* 
The  judgment  is  affirmed. 

Chipman,  P.  J.,  and  Burnett,  J.,  eonenrred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  January  6,  1919. 

Angellotti,  C.  J.,  Sloss,  J.,  Melvin,  J.,  Lawlor,  J.,  and 
Lennon,  J.,  concurred. 
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[Civ.  No.  1868.    Third  AppeUate  District— November  7,  1918.] 

HUGH  MoPHAIL,  AppeUant,   v.   A.   F.   NUNES  et  al., 
Bespondents. 

Summons — Skbtioi  bt  Pubuoation — ^DiraNi>AWT  not  Found  in  Statb 
— Afudavit  DiFEcnv*.— Under  section  412  of  the  Code  of  Civil 
Procedure  an  affidaTit  for  publication  of  summons  against  a  de- 
fendant who  cannot  be  found  within  the  state  is  fatally  defective, 
whieb  fails  to  show  that  the  eertifieate  of  residence  provided  for  bj 
leetion  1168  of  the  Civil  Code  has  not  been  filed,  or  if  filed  that 
the  defendant  eould  not  be  found  by  the  sheriff  at  the  address 
therein  designated. 

Judgment  —  DsnEOUvs  Publioation  —  Collateral  Attack. — A  judg- 
ment, on  service  of  the  summons  bj  publication,  under  an  order 
therefor,  based  on  an  insufficient  affidavit,  is  void  and  will  be  so  de- 
elared  on  a  collateral,  as  well  as  on  a  direct,  attack. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Kings 
County.    IL  L.  Short,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Lamberson,  Burke  &  Lamberson,  for  Appellant 

John  O.  Covert,  for  BeQ)ondent8. 

HART,  J.— Plaintiff  brought  the  action  to  quiet  title  to  160 
acres  of  land  in  Kings  County  and  to  have  adjudged  void  the 
judgment  of  the  superior  court  of  said  county,  in  a  certain 
action  to  quiet  title,  wherein  A.  F.  Nunes,  one  of  the  defend- 
ants in  this  action,  was  plaintiff,  and  Jennie  Y.  Copper  and 
certain  fictitiously  named  parties  were  defendants.  Judg- 
ment in  the  present  action  was  in  favor  of  defendants,  from 
which  and  from  an  order  denying  him  a  new  trial  plaintiff 
appeals. 

The  facts  as  gathered  from  the  pleadings  and  the  findings 
are:  That  the  land  in  controversy  was  purchased  by  the  de- 
fendant, Nunes,  on  the  twenty-sixth  day  of  July,  1907,  at  a 
tax  sale  regularly  authorized  by  the  state  controller  and  duly 
conducted  by  the  tax  collector  of  Kings  County,  said  land 
having  been  previously  sold  to  the  state  for  delinquent  taxes, 
costs,  and  penalties ;  that,  on  the  eighth  day  of  January,  1909, 
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said  Nunes,  as  before  stated,  cominenced  an  action  in  the  supe- 
rior court  of  Kings  County  against  Jennie  V.  Copper  and 
several  fictitiously  named  defendants  for  the  purpose  of  quiet- 
ing title  to  said  real  property,  title  to  which  at  the  time  of 
the  assessment  and  levy  of  taxes  thereon  and  the  sale  thereof 
to  Nunes  at  the  tax  saJe  was  in  said  Jennie  V.  Copper ;  that 
Nunes  was  awarded  judgment  in  said  action  quieting  his  title 
to  said  real  property,  and  that  subsequently  he  conveyed  cer- 
tain interests  in  the  land  to  the  defendants,  Van  Valer  and 
Parley. 

The  defendants  in  this  action  denied  that  plaintiff  had  title 
to  or  any  interest  in  the  real  property  in  suit  and  set  up 
ownership  in  fee  in  themselves  by  prescription,  under  the  tax 
sale  above  referred  to  and  also  under  the  judgment  in  Nunes 
V.  Copper  et  al.  The  court  found  adversely  to  the  defend- 
ants on  their  claim  of  title  by  prescription  and  under  the 
tax  sale,  but  found  that  the  title  was  in  them  by  virtue  of 
said  judgment  in  Nunes  v.  Copper  et  al. 

Service  of  summons  in  said  action  of  Nunes  v.  Copper  et  al. 
was  by  publication,  and  the  sole  point  presented  for  decision 
here  is  whether  the  affidavit  for  publication  of  summons  in 
said  action  was  sufficient  to  support  the  order  of  the  court 
for  the  publication  and  the  finding  in  said  order  that  defend- 
ant, Copper,  had  departed  from  the  state. 

The  affidavit  upon  which  said  order  of  publication  was 
based  was  made  by  A.  F.  Nunes  and  the  essential  portions 
thereof  are  as  follows: 

*'That  said  Jennie  V.  Copper  cannot  after  due  and  diligent 
search  be  found  within  the  said  county  of  Kings,  or  within 
the  state  of  California,  and  this  affiant  in  support  thereof 
states  the  following  facts  and  circumstances: 

"That  said  affiant  placed  in  the  hands  of  the  sheriff  of  the 
county  of  Kings,  state  of  California,  the  summons  in  the 
above  entitled  action,  for  the  purpose  of  personal  service  on 
said  defendants  or  either  of  them,  and  the  said  sheriff  has 
made  his  return  thereon  that  he  has  been  unable  to  find  said 
defendants  or  either  of  them  within  the  said  county  of  Kings. 

"That  this  affiant  for  the  purpose  of  finding  said  defend- 
ants and  any  or  either  of  them,  and  to  ascertain  the  place  of 
residence  of  either  or  any  of  said  defendants,  has  made  dili- 
gent inquiry  of  various  residents  and  business  agents,  and  has 
been  informed  by  each  and  all  of  such  persons  inquired  from. 
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that  they  do  not  know  the  residence  or  present  whereabouts 
of  either  or  any  of  said  defendants,  and  therefore  believes 
that  neither  of  said  defendants  are  residents  of  the  state  of 
California,  and  that  their  present  places  of  residence  are  un- 
known  to  this  aflSant;  that  affiant  has  made  diligent  inquiry 
to  find  said  defendants  but  cannot  after  due  diligence  find 
either  or  any  of  said  defendants  within  this  state. 

**That  this  affiant  therefore  says  that  personal  service  of 
said  summons  cannot  be  made  on  said  defendants  or  either  of 
them  and  prays,"  etc. 

Section  412  of  the  Code  of  Civil  Procedure,  as  amended  by 
this  legislature  of  1905  (Stats.  1905,  pp.  141,  142),  reads 
as  follows : 

**  Where  the  person  on  whom  service  is  to  be  made  resides 
out  of  the  state;  or  has  departed  from  the  state;  or  cannot, 
after  due  diligence,  be  found  within  the  state;  or  conceals 
himself  to  avoid  the  service  of  summons;  or  is  a  foreign  cor- 
poration having  no  managing  or  business  agent,  cashier  or 
secretary  within  the  state,  and  the  fact  appears  by  affidavit 
to  the  satisfaction  of  the  court,  or  a  judge  thereof;  and  it  also 
appears  by  such  affidavit,  or  by  the  verified  complaint  on  file, 
that  a  cause  of  action  exists  against  the  defendant  in  respect 
to  whom  the  service  is  to  be  made,  or  that  he  is  a  necessary  or 
proper  party  to  the  action;  or  when  it  appears  by  such  affi- 
davit, or  by  the  complaint  on  file  herein,  that  it  is  an  action 
which  relates  to  or  the  subject  of  which  is  real  or  personal 
property  in  this  state,  in  which  such  person  defendant  or 
foreign  corporation  defendant  has  or  claims  a  lien  or  interest, 
actual  or  contingent,  therein,  or  in  which  the  relief  demanded 
consists  wholly  or  in  part  in  excluding  such  person  or  foreign 
corporation  from  any  interest  therein,  such  court  or  judge 
may  make  an  order  that  the  service  be  made  by  the  publica- 
tion of  the  summons;  provided  that  where  service  is  sought 
to  be  made  upon  a  person  who  cannot,  after  due  diligence,  be 
found  within  the  state  it  must  first  appear  to  the  court  by  the 
affidavit  aforesaid  that  there  has  not  been  filed,  on  behalf  of 
such  person,  in  the  county  where  such  action  is  pending,  the 
certificate  of  residence  provided  for  by  section  one  thousand 
one  hundred  and  sixty-three  of  the  Civil  Code  in  the  county 
in  which  the  action  is  brought;  or  that  said  certificate  was  so 
filed  and  that  the  defendant  cannot  be  found  at  the  place 
named  in  said  certificate,  which  latter  fact  must  be  made  to 


Digitized  by 


Google 


530  McPHAiii  V.  NuNBS.  [38  Cal.  App. 

appear  by  the  certificate  of  the  sheriff  of  the  county  wherein 
said  defendant  claims  residence  in  and  by  said  certificate  of 
residence,  and  which  certificate  of  said  sheriff  must  show  that 
service  of  said  summons  was  attempted  upon  said  defendant 
at  the  place  named  in  said  certificate  of  residence  but  that 
said  defendant  was  not  to  be  found  thereat." 

The  amendment  of  said  section  by  the  legislature  of  1905 
involves  that  part  thereof  beginning  with  the  word  "pro- 
vided/' and  which,  as  is  to  be  observed,  requires  that  the  affi- 
davit upon  which  the  order  for  the  service  of  summons  by 
publication  is  based  shall  contain  a  statement  that  the  certi- 
ficate of  residence  provided  for  by  section  1163  of  the  Civil 
Code  has  not  been  filed,  or  that  such  certificate  was  duly  filed, 
but  that  the  defendant  cannot  be  found  at  the  place  desig- 
nated  in  said  certificate  where  service  may  be  made. 

The  appellant,  as  stated  above,  contends  that  the  affidavit 
was  fatally  defective  and  wholly  insufficient  to  give  the  court 
jurisdiction  to  make  the  order  of  publication  of  summons  be- 
cause: 1.  The  facts  stated  therein  are  mere  ultimate  facts 
alleged  "solely  upon  the  belief  of  affiant'';  2.  That  the  affi- 
davit omits  to  state  the  facts  required  to  be  set  forth  in  an 
affidavit  for  the  publication  of  summons  with  respect  to  the 
certificate  provided  for  by  the  section  of  the  Civil  Code  above 
named. 

We  think  it  is  very  clear  that  for  the  second  reason  above 
stated  the  affidavit  was  insufficient  to  justify  the  making  of 
the  order  of  publication  of  summons,  and,  therefore,  we  will 
not  be  required  to  consider  and  determine  whether  the  affi- 
davit was  otherwise  legally  sufficient. 

It  is  thoroughly  settled  that,  inasmuch  as  the  service  of 
summons  by  publication  is  in  derogation  of  the  common  law, 
to  make  such  constructive  service  effectual,  the  statute  author- 
izing it  must  be  substantially  complied  with  and  its  mandates 
obeyed.  (Ricketson  v.  Richardson,  26  Cal.  153;  Columbia 
Screw  Co.  v.  Warner  Lock  Co.,  138  CaL  445,  446,  [71  Pac 
498].) 

It  cannot  for  a  moment  be  doubted  that,  to  have  legally 
authorized  the  court  to  make  the  order  for  the  publication  of 
the  summons,  it  was  absolutely  necessary  that  the  affidavit 
should  have  contained  the  statement  either  that  no  certificate 
desiornating  the  place  where  the  summons  might  be  served  on 
the  defendant,  Copper,  in  said  action,  had  been  filed,  or  that,  if 
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filed,  the  defendant  could  not  be  found  by  the  sheriff  at  the 
place  designated  in  the  certificate  where  summons  might  be 
served.  The  failure  to  do  so  rendered  the  affidavit  fatally 
defective.  In  other  words,  by  reason  of  the  failure  to  incor- 
porate that  statement  in  the  affidavit,  section  412  of  the  Code 
of  Civil  Procedure  was  not  only  not  substantially  complied 
with,  but  legally  the  same  as  not  complied  with  at  all. 

The  contention  that,  where  the  aflBdavit  of  publication 
states  that  defendant  resided  out  of  the  state  or  has  departed 
therefrom,  and  that  such  person  cannot,  after  due  diligence, 
be  found  within  the  state,  it  is  not  necessary  to  set  forth,  in 
addition  to  such  statements,  that  no  certificate  of  residence  haA 
been  filed  on  behalf  of  the  defendant,  or  if  such  certificate  has 
been  filed,  the  sheriff  could  not  find  him  at  the  place  desig- 
nated in  such  certificate,  cannot  be  upheld.  Section  412  un* 
qualifiedly  makes  the  statement  as  to  such  certificate  one  of 
the  essentials  or  conditions  of  the  affidavit  for  the  order  of 
publication.  Said  section,  after  setting  forth  other  conditions 
which  must  be  shown  to  exist  to  authorize  the  making  of  the 
order  of  publication,  proceeds:  ^'provided  that  where  service 
is  sought  to  be  made  upon  a  pei*son  who  cannot,  after  due 
diligence,  be  found  within  the  state,  it  mtisi  first  appear  to 
the  court  by  the  affidavit  aforesaid/*  etc,  following  which  is 
the  provision  as  to  the  certificate  provided  for  by  section  1163 
of  the  Civil  Code.  "The  word  'provided'  means  *on  condi- 
tion.' "  (6  Words  &  Phrases;  De  Witt  v.  Kaufman  Co.,  27 
Tex.  Civ.  App.  332,  [66  S.  W.  224,  226].) 

In  Paschall  v.  Passmore,  15  Pa.  295,  308,  the  word  is  thus 
explained:  *'The  word  'provided*  is  recognized  as  implying  a 
condition  without  the  addition  of  any  other  words ;  so  that  if 
one  granted  lands  to  another  in  fee,  provided  that  the  grantee 
pay  to  the  grantor  a  specified  sum  at  a  certain  time,  there  is 
a  good  condition  without  words  of  re-entry."  (See,  also, 
other  cases  cited  in  Words  &  Phrases,  supra.) 

It  is,  of  course,  quite  true  that  the  word  "provided"  in  a 
statute  is  not  always  or  invariably  to  be  interpreted  as  intro- 
ducing a  necessary  condition.  The  sense  in  which  the  word 
is  used  in  a  statute  or  the  effect  that  it  was  intended  by  the 
legislature  to  have  therein  must  be  determined  from  a  con- 
sideration of  the  section  or  statute  as  a  whole.  But,  as  to  the 
meaning  of  the  word  as  it  is  used  in  section  412  of  the  Code 
of  Civil  Procedure,  there  is  no  possible  ground  for  eontro- 

88  Cat  App.— 88 


Digitized  by 


Google       m 


562  McPhail  v.  Nunbs.  [38  Cal.  App. 

versy  or  doubt.  The  language  of  that  part  of  said  section 
beginning  with  said  word  is  mandatory  and  plainly  says  that 
the  "aforesaid  affidavit''  (meaning,  of  course,  the  affidavit  for 
publication),  mtist  contain  a  statement  that  the  certificate 
provided  for  by  section  1163  of  the  Civil  Code  has  not  been 
filed,  or,  if  filed,  the  defendant  could  not  be  found  at  the  place 
designated  in  such  certificate  where  service  of  summons  may 
be  made  on  such  person. 

The  cases  cited  and  relied  upon  by  the  respondents  as  in 
support  of  the  position  that  the  affidavit  of  publication  was 
in  all  respects  legally  sufficient  to  have  justified  the  order  for 
the  publication  of  the  summons  were  decided  prior  to  the 
amendment  of  section  412  of  the  Code  of  Civil  Procedure  by 
the  legislature  of  1905.  They  are,  therefore,  not  in  point 
here. 

An  intimation  is  made  that,  since  jurisdiction  will  be  pre- 
sumed in  courts  of  superior  general  jurisdiction,  the  remedy 
for  the  correction  of  the  judgment  was  by  a  direct  attack 
thereon  by  way  of  appeal.  But  there  is  obviously  no  merit 
in  that  suggestion. 

The  affidavit  for  publication  of  summons  and  the  order 
^directing  publication  of  the  same  are  part  of  the  judgment- 
roll,  where  the  service  of  summons  is  constructive  or  by  pub- 
lication. It  is,  of  course,  well  settled  that  where  the  judg- 
ment is  void  upon  its  face  it  may  be  attacked  collaterally.  In 
other  words,  if  an  inspection  of  the  judgment-roll  itself  dis- 
closes that  the  judgment  is  for  any  reason  void,  the  judgment 
may  be  so  declared  and  as  having  no  force  or  effect  on  a  col- 
lateral as  well  as  on  a  direct  attack  thereon.  Of  course,  the 
rule  is  different  where  the  judgment  is  merely  voidable. 
These  propositions  are  elementary  and  authorities  supporting 
the  statement  thereof  need  not  be  cited. 

The  judgment  and  the  order  appealed  from  are  reversed 
and  the  cause  remanded. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred. 
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[GIt.  No.  1«89.    Third  Appellate  District.— NoTember  7,  1918.] 

BOABD  OP  TEUSTEES  OP  LELAND  STANFORD 
JUNIOR  UNIVERSITY,  AppeUant,  v.  J.  ELLIS  ROD- 
LEY,  Respondent 

Waters  and  Watib  Bights — Subvaob  Watrb—Deainaob— Easement. 
The  owner  of  the  land  has  an  easement  to  have  the  surface  water 
thereon  flow  on  to  the  land  of  a  lower  adjoining  owner  in  its  natural 
course  bj  its  accustomed  channel,  but  he  cannot  accelerate  the  flow 
by  means  of  artificial  ditches,  or  increase  the  drainage  to  Hhe  injury 
of  the  lower  owner. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Butte 
Counly.    H.  D.  Qregory,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Wilson  &  Wilson  and  McCoy  &  Cans,  for  Appellant 

Quy  R.  Kennedy,  for  Respondent 

BURNETT,  J.— Plaintiff  and  defendant  owned  adjoining 
tracts  of  land,  the  land  of  the  latter  being  higher  than  that  of 
the  former.  It  is  alleged  in  the  complaint  that  defendant 
dug  a  ditch  upon  the  defendant's  said  tract  of  land  over  and 
along  nearly  the  entire  length  of  said  land  and  up  to  the  point 
where  it  adjoins  plaintiff's  land,  for  the  purpose  of  draining 
defendant's  said  tract  of  land,  and  caused  slU  rain  and  sur- 
face  waters  thereon  to  run  to  and  upon  said  plaintiff's  land, 
and  said  ditch  since  its  construction  has  so  drained  defend- 
ant's tract  of  land,  and  ''has  carried  all  of  said  surplus  rain 
waters  contrary  to  their  natural  course,  to  the  end  of  said 
ditch  at  the  said  point  of  the  boundary  line  of  the  said  two 
tracts  of  land.'*  It  is  further  alleged  that  these  surface 
waters  have  ''flowed  to  and  upon  and  over  and  across  the 
plaintiff's  said  tract  of  land  and  have  caused  large  bodies  of 
water  to  form  upon  the  plaintiff's  said  tract  of  land,  and  have 
thereby  made  a  large  portion  of  plaintiff's  said  tract  of  land 
unfit  for  cultivation  or  use,  and  have  thereby  caused  great  and 
irreparable  damage  and  injury  to  plaintiff  and  to  plaintiff's 
said  tract  of  land."  There  is  also  an  allegation  that  it  is  the 
purpose  of  defendant  to  continue  the  maintenance  of  said  ditch 
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and  to  so  perpetuate  the  overflow  of  plaintiff's  land.  The 
prayer  was,  therefore,  for  damagres  and  an  injunction  to  pre- 
vent any  further  injury  to  plaintiff's  property.  The  findings 
and  judgment,  however,  were  in  favor  of  defendant  and  from 
said  judgment  the  appeal  has  been  taken.  There  is,  really, 
no  substantial  eonfliet  in  the  evidence  upon  any  material 
point.  There  are  various  minor  differences,  but  the  witnesses 
are  in  somewhat  unusual  accord  on  all  important  matters.  A 
careful  reading  of  the  record  discloses  these  facts  as  stated 
substantially  by  appellant:  1.  Defendant's  land  is  nearly 
level  and  has  but  little  natural  runoff  or  drainage;  2.  The 
surface  is  somewhat  lower  toward  the  center  of  the  tract  than 
on  the  east  and  west  sides  thereof;  3.  Through  the  tract  from 
east  to  west  are  three  elevations  or  ridges  and  these  have 
formed  three  separate  and  distinct  depressions  or  ** pot-holes" 
of  considerable  extent  for  holding  water;  4.  During  the 
winter  the  rains  cause  these  "pot-holes"  to  become  filled  with 
water  which  varies  in  depth  from  a  few  inches  to  a  foot  or 
more;  5.  It  was  only  during  excessive  and  unusual  floods  that 
these  pot-holes  overflowed  and  the  water  ran  off  of  defend- 
ant's land  by  natural  course;  6.  Before  the  construction  of 
the  ditch  hereinafter  mentioned  these  depressions  held  the 
water  on  defendant's  land  as  late  as  the  month  of  May,  and 
many  of  defendant's  fruit  trees  were  killed  by  the  standing 
water,  and  he  was  also  prevented  from  cultivating  the  soil  and 
raising  crops  thereon ;  7.  For  a  short  distance  of  a  few  hun- 
dred feet  from  the  southeast  comer  of  defendant's  land  there 
was  a  swale,  or  watercourse  which  would  conduct  water  find- 
ing its  way  therein  on  to  the  plaintiff's  land;  8.  For  the  pur- 
pose of  conducting  the  surface  and  surplus  waters  from  his 
said  land  on  to  and  through  the  said  swale  on  to  plaintiff's 
said  land  and  thereby  draining  his  own  land,  especially  the 
portions  covered  by  said  pot-holes,  defendant  in  the  fall  of 
1914  caused  to  be  constructed  a  ditch  throughout  almost  the 
entire  length  of  his  said  land  and  so  as  to  connect  with  said 
swale,  and,  also,  caused  said  swale  to  be  cleaned  out  and  deep- 
ened ;  9.  The  result  of  the  construction  of  said  ditch  and  of 
the  change  made  in  the  swale  was  that  said  land  of  defendant, 
especially  said  depressions  or  pot-holes,  were  drained  and  the 
waters  caused  to  flow  to  and  upon  said  land  of  plaintiff;  10. 
This  result  greatly  increased  the  amount  of  water  flowing 
from  said  defendant's  said  land  to  and  upon  plaintiff's  and 
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caused  material  damage  to  plaintiff  and  to  its  said  land ;  11. 
It  was  and  is  the  intention  of  defendant,  by  means  of  said 
ditefa,  to  continue  to  so  conduct  said  surplus  water  on  to  the 
land  of  plaintiff  and  he  will  do  so  unless  restrained  and  en- 
joined by  the  court 

What  are  the  legal  principles  applicable  to  the  situation 
created  by  the  foregoing  facts  t  As  to  the  question  there  can 
be  no  doubt  in  this  state,  as  the  law  of  and  pertaining  to  sur- 
face waters  is  clearly  settled.  The  upper  proprietor  has  no 
right  to  divert  by  artificial  means  the  surface  waters  standing 
upon  his  own  land  to  the  land  of  the  lower  proprietor  to  the 
prejudice  of  the  latter.  He  must  allow  it  to  pursue  its 
natural  course  by  its  accustomed  channel.  He  has  an  ease- 
ment to  have  the  water  flow  on  the  land  of  the  lower  proprie- 
tor, but,  it  is  limited  to  the  disposition  of  the  water  through 
the  chosen  channels  of  nature.  The  owner  of  the  upper  land 
cannot  accelerate  by  means  of  artificial  ditches  or  increase  the 
drainage  of  his  own  land  to  the  injury  of  the  lower  owner.  It 
would,  of  course,  follow  that,  if  the  surface  water  from  only 
a  portion  of  his  land  flowed  in  its  natural  course  to  the  land 
of  his  neighbor,  this  would  not  justify  him  in  so  draining  by 
means  of  ditches  the  residue  of  his  land.  The  principle  does 
not  apply  to  a  gradual  increase  in  drainage  that  may  be 
caused  by  the  cultivation  of  the  soil  according  to  the  usual 
method.  We  are,  however,  not  dealing  with  that  condition, 
but  we  are  clearly  confronted  with  the  fact  that  by  artificial 
means  the  defendant  has  caused  a  considerable  portion  of  his 
land  to  be  drained  and  the  water  precipitated  on  to  the  land 
of  plaintiff,  whereas,  according  to  the  course  of  nature  said 
water  would  not  readi  said  land. 

Among  the  many  decisions  in  this  state  bearing  upon  the 
situation  it  is  sufficient  to  refer  to  some  of  the  later  ones.  In 
Rudel  V.  Los  Angeles  County,  118  Cal.  281,  [50  Pac.  400], 
some  of  the  earlier  cases  are  reviewed,  and  it  was  held  that 
the  upper  proprietor  could  not  gather  and  concentrate  sur- 
face water  from  a  large  area  in  a  single  channel  and  precipi- 
tate it  in  volume  upon  the  servient  tenement,  but  only  that  he 
was  entitled  to  have  it  flow  in  its  wonted  manner  without 
obstruction. 

In  Woods  v.  Motdton,  146  Cal.  317,  [80  Pac.  92],  it  was 
said:  ''Appellant's  principal  contention  is  that  under  the 
statutes  of  this  state  (Stats.  1850,  p.  219)  and  under  section 
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4468  of  the  Political  Code  as  the  common  law  of  England  is 
made  the  rule  of  decision  in  this  state  where  not  repugnant 
to  or  inconsistent  with  our  constitution  or  laws,  the  defend- 
ants' acts  in  ridding  themselves  of  this  storm- water  were  en- 
tirely consistent  with  their  rights,  and  if  plaintiff  suffered 
damage  therefrom  it  was  daimuum  absque  injuria.  Such, 
indeed,  was  the  rule  at  common  law,  but  by  a  long  course  of 
decisions  in  this  state  consistently  adhered  to,  the  rule  of  the 
civil  law  has  been  adopted  and  has  become  the  rule  of  prop- 
erty.'* (Citing  a  large  number  of  cases.)  '*It  follows,  there- 
fore, that  the  owner  of  higher  lands  has  no  right,  for  his  own 
relief,  either  to  divert  surface  or  storm  waters  from  his  lands 
on  to  the  lands  of  another,  over  which  they  would  not  natu- 
rally have  flowed,  nor  has  he  the  right  by  accumulating  the 
surface  waters  upon  his  own  lands,  in  ditches,  or  other  like 
artificial  channels,  to  precipitate  thiem  upon  his  neighbor's 
land  in  larger  quantities  or  in  different  form  from  that  which 
they  would  have  had  or  taken  in  the  course  of  nature." 

In  Odlbreath  v.  Hophhis,  159  Cal.  297,  [113  Pac.  174],  it 
is  said:  "It  is,  of  course,  clear  under  the  law  that  unless  de- 
fendants have  acquired  a  right  by  prescription  to  discharge 
the  water  from  the  pond  by  artificial  means  upon  the  land  of 
plaintiff  they  have  no  right  to  do  so  at  aU.  While  the  owner 
of  upper  land  has  the  right  to  have  the  waters  from  his  land 
flow  in  the  natural  course  down  upon  the  lands  below,  he  has 
no  right,  by  the  construction  of  ditches  or  other  artificial 
means,  to  have  waters  which  have  naturally,  accumulated  in 
ponds  or  depressions  on  his  land  flow  upon  the  land  of  his 
neighbor  lower  down,  .  .  .  and  where  water  is  thereby  caused 
to  flow  upon  the  land  of  another  which  would  not  naturally 
flow  therein,  this  is  an  invasion  and  injury  to  his  right  of 
property  and  a  nuisance  per  se,  the  continuance  or  mainte- 
nance of  which  he  has  the  right  to  have  enjoined." 

Heier  v.  KniU,  160  Cal.  441,  [117  Pac.  530],  is  to  the  same 
effect.  Therein  it  is  declared:  "The  gist  of  the  threatened 
injury  alleged  in  the  complaint  is  the  making  of  a  new  ditch 
and  the  alteration  of  the  slough  in  such  a  manner  that  the 
water  falling  on  the  land  north  of  the  alleged  ridge,  and 
which  did  not  before  reach  plaintiff's  lands,  will  be  carried 
to  and  upon  said  lands  through  said  proposed  ditch  across 
the  ridge.  Every  land  owner  must  bear  the  burden  of  re- 
ceiving upon  his  land  the  surface  water  naturally  falling  upon 
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land  above  it  and  naturally  flowing  to  it  therefrom  and  he 
has  the  corresponding  right  to  have  the  surface  water  natu- 
rally falling  upon  his  land  or  naturally  coming  upon  it,  flow 
freely  therefrom  upon  the  lower  land  adjoining  it,  as  it  would 
flow  under  naturtd  conditions.  Prom  these  rights  and  bur- 
dens the  principle  follows  that  he  has  a  lawful  right  to  com- 
plain of  others,  who,  by  interference  with  natural  conditions 
cause  such  surface  waters  to  be  discharged  in  greater  quan- 
tities or  in  a  different  manner  upon  his  land,  than  would  occur 
under  natural  conditions.  Tlds  is  the  settled  law  of  this 
state.'' 

The  record  before  us  brings  this  case  within  the  doctrine  of 
these  decisions.  It  may  be  admitted  that  the  surface  waters 
from  a  large  portion  of  the  defendant's  land  is  accustomed 
to  flow  in  accordance  with  the  topography  and  slope  of  the 
country  on  to  the  land  of  plaintiff,  but  the  case  is  entirely 
different  in  reference  to  the  waters  that  are  accumulated  in 
said  pot-holes.  Indeed,  the  testimony  of  the  defendant  him- 
self shows  very  clearly  that  the  purpose  of  the  construction 
of  the  ditch  was  to  drain  these  depressions  so  as  to  save  his 
orchard.  If  said  waters  had  been  accustomed  to  flow  off  in  a 
natural  way,  there  would  have  been  obviously  no  necessity 
for  the  construction  of  the  ditch.  Defendant  seems  to  have 
proceeded  upon  the  theory  that  the  rule  of  the  common  law 
as  to  surface  waters  prevails  in  this  state  and  the  court  below 
apparently  took  that  view  of  the  case.  Counsel  for  respond- 
ent also  argues  from  the  same  standpoint,  and  he  cites  from 
other  jurisdictions  well-considered  decisions  upholding  his  con- 
tention, but  they  do  not  state  the  rule  applicable  in  California. 

It  is  to  be  regretted  that  the  accumulated  surface  waters 
on  defendant's  land  have  been  to  him  the  occasion  of  such 
injury,  but  in  morals  as  well  as  in  law  he  is  not  justified  in 
shifting  this  burden  to  his  neighbor.  Of  course,  he  must  use 
his  own  property  so  as  not  to  willfully  injure  another,  or  as 
the  Latins  have  it,  **sic  utere  iuo  ui  alientun  non  laedas,** 

If  it  had  been  shown  that  by  percolation,  seepage,  or  other 
natural  method  said  waters  were  accustomed  to  flow  over 
plaintiff's  land  and  that  the  burden  of  the  servitude  had  not 
been  appreciably  increased  by  the  construction  of  the  ditch 
we  would,  of  course,  have  a  different  case.  We  find  no  such 
eondition,  however. 
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We  have  not  considered  other  matters,  as  we  deem  the  fore- 
going decisive  so  far  as  this  appeal  is  concerned. 
The  judgment  is  reversed. 

Ghipman,  P.  J.,  and  Hart,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  December  7,  1918,  and  the  follow- 
ing opinion  then  rendered  thereon: 

THE  COURT.— We  have  carefully  examined  the  interest- 
ing petition  of  respondent  for  a  rehearing,  but  we  do  not 
think  the  evidence  is  sufficient  to  take  the  case  out  of  the  rule 
as  to  surface  watens  which  was  enunciated  in  our  opinion  filed 
herein.  It  is  possible  that  such  evidence  may  be  supplied  on 
another  trial.  There  are  a  few  general  observations  by  some 
of  the  witnesses  that  might  be  construed  as  having  some  tend- 
ency to  support  respondent's  position,  but  we  think  the  evi- 
dence is  too  uncertain  and  indefinite  to  justify  the  finding 
that  all  the  surface  waters  from  defendant's  land  *'flow  by 
their  natural  course  into  natural  channels"  upon  the  plain- 
tiff's said  tract  of  land. 

Of  course,  if  plaintiff  has  no  further  interest  in  the  litiga- 
tion, as  suggested  by  respondent,  this  fact  can  be  shown  on 
the  retrial,  but  there  is  nothing  in  the  record  to  justify  us  in 
taking  cognizance  of  that  fact. 

The  petition  for  rehearing  is  denied. 


[Grim.  No.  488.    Third  AppeUate  District.— Norember  7,  1018.] 

THE    PEOPLE,    Respondent,    v.    LOREN    A.    FRYER, 

Appellant 

Criminal  Law — ^Mubdek— Evidbngi  JusriFTiHe  GoMvionoN. — On  this 
appeal  from  a  judgment  eonricting  the  defendant  of  murder  th« 
evidenee  is  found  overwhelminglj  eondueiye. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Trin- 
ity County.    James  W.  Bartlett,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 
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J.  W.  Threshie,  for  Appellant  | 

TI.  S.  Webb,  Attorney-General,  and  J.  Charles  Jones, 
Deputy  Attorney-General,  for  Respondent. 

THE  COURT.— This  case  was  on  the  calendar  for  Septem- 
ber  10th  for  oral  argument,  but  no  appearance  was  made  for 
appellant.  An  order  was  made,  however,  allowing  him  fif- 
teen days  in  which  to  file  a  brief  and  the  attorney-general 
notified  appellant's  counsel  to  that  effect.  No  brief  has  been 
filed  and  no  application  for  extension  of  time  has  been  made. 
We  are  justified  in  concluding,  therefore,  that  the  learned 
counsel  for  appellant  can  find  no  reasonable  ground  for  urging 
a  reversal  of  the  judgment.  Notwithstanding  this  virtual 
abandonment  of  the  appeal,  we  have  examined  the  record  and 
find  that  the  evidence  is  overwhelming  and  conclusive  that  the 
defendant  committed  a  deliberate,  cold-blooded  murder,  and 
that  he  was  justly  convicted  of  the  offense.  In  fact,  he 
admitted  the  crime  in  all  its  gruesome  details,  and  the  only 
defense  was  of  a  technical  character. 

The  interests  of  justice  demand  the  affirmance  of  the  judg- 
ment of  conviction,  and  it  is  so  ordered* 


[€rim.  No.  456.    Thira  Appellate  District.— November  7,  1918.] 

In  the  Matter  of  the  Application  of  MARY  M.  SELOWSKY 
for  a  Writ  of  Habeas  Corpus. 

NmsANOK— ''Bed-light  Abatement"  Act — iNJUMonoN — CJontkmpt. — 
Section  6  of  the  Bed-light  Ahaterment  Act,  preserihing  a  penally,  as 
for  a  contempt  of  court,  for  the  violation  of  any  injunction  pro- 
vided for  in  the  act,  relates  to  any  injunction,  and  includes  a  per- 
petual injunction  as  well  as  a  temporary  injunction. 

Id. — ^Decreb  Abating  Nuisance — Omission  to  Dibeot  Sale  of  Fubni- 
TUBE — Failube  to  Obdeb  CLOSING  OF  PREMISES. — A  decree  under 
the  Bed-light  Abatement  Act,  declaring  premises  to  be  a  nuisance, 
and  enjoining  the  further  maintenance  thereof  by  the  defendant  or 
any  other  person,  is  not  invalid  by  reason  of  its  failure  to  direct, 
as  provided  by  section  7  of  the  act,  the  sale  of  the  furniture  and 
the  closing  of  the  building  against  use  for  any  purpose  for  a  year. 
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Id. — Judgment  Convictino  of  Contempt — Recital  of  Facts. — ^It  ia 
only  where  the  alleged  contempt  is  eommitted  in  the  immediate  pres- 
ence of  the  court  that  a  judgment  in  a  contempt  proceeding  must 
contain  a  recital  of  the  facts  sufficient  to  show  that  a  contempt  has 
!*        been  committed. 

Id. — Contempt  not  in  Peesencb  of  Coubt. — ^In  the  case  of  a  construc- 
tiye  contempt,  or  contempt  not  committed  in  the  immediate  pres- 
ence of  the  court  or  judge,  the  affidavits  upon  which  the  contempt 
proceeding  is  based  constitute  the  complaint,  and  must  contain  a 
recital  of  fkcts  sufficient  to  show  that  a  contempt  has  been  com- 
mitted. 

Id, — ^Violation  of  Injunctive  Order  —  Sufficienot  of  AFriDAvrrs. — 
Affidavits  in  a  contempt  proceeding  under  the  Bed-light  Abatcrment 
Act  held  sufficient  to  charge  facts  constituting  a  violatioii  of  an  in- 
junctive order. 

Id. — ^Evidence — Circumstantial  Evidence. — To  prove  that  a  building 
is  maintained  for  the  purposes  of  lewdness,  assignation,  or  pros- 
titution, circumstantial  evidence  must  necessarily  be  relied  on,  direct 
evidence  in  support  of  such  a  fact  being  rarelj  obtainable  or  avail- 
able. 

Id. — General  Beputation. — The  fact  that  a  female  is  a  prostitute,  or 
that  a  house  is  one  where  prostitution  or  assignation  is  carried  on, 
may  be  proved  by  general  reputation  of  the  female  or  of  the  house 
in  that  respect. 

Id. — Constitutional  Law. — Section  6  of  the  Bed-light  Abatement  Act, 
prescribing  a  penalty  for  a  violation  of  an  injunction  order  under 
that  act  is  not  unconstitutional. 

Id. — Statutory  Law — Confuct  With  Code. — Section  6  of  the  Bed- 
light  Abatement  Act  neither  affects  nor  is  affected  by  the  provi- 
sions of  section  1209  or  1218  of  the  Code  of  Civil  Procedure. 

Id. — Habeas  Oobpus — ^Limitation  of  Inquiry. — In  a  habeas  corpus  pro- 
ceeding, brought  to  obtain  the  release  from  imprisonment  of  one 
convicted  of  contempt  for  violation  of  the  terms  of  a  decree  under 
the  Bed-light  Abatement  Act,  the  inquiry  ia  limited  to  the  consid- 
eration of  the  question  whether  the  court  was,  by  the  affidavits  filed, 
invested  with  jurisdiction  to  hear  and  determine  the  contempt  pro- 
ceedings. 

PETITION  for  a  Writ  of  Habeas  Corpus. 

Frank  J.  Murphy,  for  Petitioner. 

Nathan  F.  Coombs  and  Frank  L.  Coombs,  for  Bespondent 

Uren,  Beard  &  Linn,  Amid  Curiae. 
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HART,  J, — The  petitioner  hza  applied  for  a  writ  of  habeas 
corpus  to  secure  her  release  from  imprisonment  following  a 
judgment  of  conviction  of  contempt  of  court,  rendered  by  the 
superior  court  of  Napa  County,  for  the  violation  of  the  terms 
of  a  certain  decree  previously  rendered  by  and  entered  in  said 
court. 

It  appears  from  the  petition  that  on  the  twentieth  day  of 
March,  1917,  the  district  attorney  of  Napa  County  filed  a 
petition  in  the  superior  court  of  said  county  alleging  that  the 
petitioner  here  was  using  certain  premises  owned  by  her  and 
known  as  the  "Stone  Bridge  Saloon,"  being  situated  in  Napa 
County,  "for  the  purpose  of  lewdness,  assignation  and  pros- 
titution," and  praying  for  a  judgment  of  the  court  that  said 
premises  be  declared  a  nuisance  and  that  the  same  be  per- 
petually enjoined;  that,  subsequently  (on  the  twenty-eighth 
day  of  June,  1917),  a  trial  was  had  upon  the  said  petition  and 
the  answer  thereto  of  the  defendant  (petitioner  here)  and 
that,  on  the  nineteenth  day  of  November,  1917,  the  court, 
upon  findings  that  said  premises  were  owned,  in  the  posses- 
sion of,  maintained  and  conducted  by  the  petitioner  as  a  place 
of  lewdness,  assignation,  and  prostitution,  entered  its  decree 
in  said  action,  adjudging  and  declaring  the  said  premises  to 
be  a  nuisance  and  enjoining  the  further  maintenance  thereof 
by  the  defendant  or  any  other  person. 

The  petition  here  further  shows  that,  on  the  twenty-first 
day  of  June,  1918,  the  district  attorney  of  Napa  County  pre- 
sented to  the  superior  court  of  said  county  a  verified  petition, 
together  with  certain  supporting  afiidavits,  charging  and 
alleging  the  petitioner  here  (Mary  M.  Selowsky)  with  vio- 
lating the  judgment  and  the  injunction  above  mentioned,  and 
praying  for  an  order  and  citation  directed  to  her,  requiring 
her  to  appear  before  said  court  and  show  cause  why  she  should 
not  be  punished  for  contempt  of  court  therefor;  that,  upon 
the  filing  of  said  petition,  an  order  was  made  requiring  the 
said  Selowsky  to  appear  and  show  cause  before  said  court  on 
the  first  day  of  July,  1918,  at  the  hour  of  2  o'clock  P.  M.; 
that  said  order  together  with  a  copy  of  the  petition  upon* 
which  it  was  made,  having  been  served  upon  Selowsky,  and 
she  having  made  an  answer  to  the  same,  a  hearing  on  said 
petition  was  had  on  the  day  last  above  named,  and  on  the 
eighth  day  of  July,  1918,  and  thereupon  the  petitioner  here 
was  adjudged  guilty  of  contempt  of  court  in  violating  the 
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judgment  and  injunction  first  above  referred  to  and  to  pay 
a  fine  in  the  sum  of  one  thousand  dollars,  and  in  addition 
thereto  to  be  imprisoned  in  the  county  jail  of  the  county  of 
Napa  for  a  period  of  six  months. 

Annexed  to  and  made  a  part  of  the  petition  for  the  writ 
here  applied  for  are  the  judgment  adjudging  the  premises 
mentioned  a  nuisance  and  enjoining  the  further  maintenance 
of  the  same  and  the  judgment  adjudging  the  petitioner,  Selow- 
sky,  guilty  of  contempt  of  court  in  that  she  violated  the  in- 
junction and  punishing  her  therefor. 

The  general  proposition  submitted  for  decision  here  is,  of 
course,  that  the  court  below  was  without  jurisdiction  to 
adjudge  the  petitioner  guilty  of  contempt  and  to  punish  her 
therefor.  In  support  of  this  general  proposition,  a  number 
of  points  are  made  and  presented,  and  are  submitted  for  de- 
cision on  the  petition  for  the  writ  and  a  demurrer  interposed 
thereto  by  the  respondent  upon  the  general  ground  that  said 
petition  does  not  state  suflftcient  facts  to  justify  the  granting 
of  the  writ. 

It  is  contended  by  the  petitioner  that,  for  reasons  to  be 
hereinafter  considered,  the  proceeding  instituted  against  her 
in  the  superior  court  for  the  abatement  of  the  nuisance  com- 
plained of  therein  was  not  inaugurated  under  the  so-called 
** red-light  abatement"  statute  (Stats.  1913,  p.  20),  but  was 
brought  under  the  general  law  of  the  state  authorizing  the 
abatement  of  nuisances.  It  is  hence  argued  that,  if  the  peti- 
tioner was  guilty  of  contempt  of  court  in  that  she  violated  the 
terms  of  the  injunction  issued  in  said  proceeding,  she  must 
have  been  tried  and  should  have  been  punished  for  contempt 
under  the  sections  of  the  Code  of  Civil  Procedure  providing 
generally  for  the  trial  and  punishment  for  contempt  of  court, 
(See  Code  Civ.  Proc,  sees.  1209-1218,  inclusive.)  It  is  fur- 
ther contended  that  the  aflSdavits  upon  which  the  proceeding 
in  contempt  was  founded  do  not  state  facts  sufficient  to  consti- 
tute a  violation  of  the  injunction  order  of  the  judgment  in  the 
original  action  and  hence  insufficient  to  have  clothed  the  court 
with  jurisdiction  to  try  and  punish  the  petitioner  for  con- 
tempt ;  that  the  facts  recited  in  the  judgment  in  the  contempt 
proceeding  do  not  show  that  the  petitioner  violated  the  terms 
of  the  original  judgment.  It  is  also  claimed  that  section  6 
of  the  Abatement  Act,  establishing  the  measure  of  punish- 
ment for  any  violation  of  the  decrees  entered  under  the  pro- 
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visions  of  said  act,  is  unconstitutional,  or,  at  least,  in  conflict 
with  the  law  prescribing  generally  the  power  of  courts  in  the 
matter  of  punishing  for  contempt,  and  is,  therefore,  void. 

It  would,  perhaps,  be  the  more  orderly  course  first  to  set 
forth  the  salient  provisions  of  the  Abatement  Act. 

Section  2  provides  that  any  building  or  place  used  for 
the  purpose  of  ''lewdness,  assignation  or  prostitution,"  or 
wherein  or  upon  which  such  acts  "are  held  or  occur,  is  a 
nuisance  which  shaU  be  enjoined,  abated  and  prevented  as 
hereinafter  provided,  whether  the  same  be  a  public  or  private 
nuisance." 

The  third  section  provides  that  whenever  there  is  reason  to 
believe  that  such  a  nuisance  is  kept,  maintained,  or  exists,  in 
any  county,  etc.,  the  district  attorney  of  said  county  must,  or 
any  citizen  of  the  state,  residing  within  said  county,  in  his 
own  name  may,  maintain  an  action  in  equity  to  abate  and 
prevent  the  nuisance  and  to  perpetually  enjoin  the  person  or 
persons  so  conducting  or  maintaining  the  same,  and  the  owner 
or  lessee  or  agent  of  the  building,  or  place,  in  or  upon  which 
such  nuisance  exists,  from  directly  or  indirectly  maintaining 
or  permitting  such  nuisance. 

Section  4  provides  that,  when  the  existence  of  such  nuisance 
is  shown  by  a  verified  complaint,  or  an  affidavit,  the  court  or 
judge  may  issue  a  temporary  injunction  for  its  abatement. 

The  sixth  section  provides  the  penalty,  as  for  a  contempt 
of  court,  for  the  violation  or  disobedience  of  any  injunction 
or  order  expressly  provided  for  in  the  act,  which  is  not  less 
than  two  hundred  dollars  nor  more  than  one  thousand  dollars, 
or  imprisonment  in  the  county  jail  for  not  less  than  one 
month  nor  more  than  six  months,  or  by  both  such  fine  and 
imprisonment. 

Section  7  is  aa  follows:  "If  the  existence  of  the  nuisance 
be  established  in  an  action  as  provided  herein,  an  order  of 
abatement  shall  be  entered  as  a  part  of  the  judgment  in  the 
case,  which  order  shall  direct  the  removal  from  the  building 
or  place  of  all  fixtures,  musical  instruments  and  movable 
property  used  in  conducting,  maintaining,  aiding  or  abetting 
the  nuisance,  and  shall  direct  the  sale  thereof  in  the  manner 
provided  for  the  sale  of  chattels  under  execution,  and  the 
effectual  closing  of  the  building  or  place  against  its  use  for 
any  purpose,  and  so  keeping  it  closed  for  a  period  of  one  year, 
unless  sooner  released,  as  hereinafter  provided.    While  such 


Digitized  by 


Google^ 


574  In  be  Selowset.  [38  Cal.  App. 

order  remains  in  effect  as  to  closing,  such  building  or  place 
shall  be  and  remain  in  the  custody  of  the  court.  For  remov- 
ing and  selling  the  movable  property,  the  officer  shall  be  en- 
titled to  charge  and  receive  the  same  fees  as  he  would  for 
levying  upon  and  selling  like  property  on  execution,  and  for 
closing  the  premises  and  keeping  them  closed,  a  reasonable 
sum  shall  be  allowed  by  the  court." 

Section  9  reads:  "If  the  owner  of  the  building  or  place  has 
not  been  guilty  of  any  contempt  of  court  in  the  proceedings, 
and  appears  and  pays  all  costs,  fees  and  allowances  which  are 
a  lien  on  the  building  or  place  and  files  a  bond  in  the  full 
value  of  the  property,  to  be  ascertained  by  the  court,  with 
sureties,  to  be  approved  by  the  court  or  judge,  conditioned 
that  he  will  immediately  abate  any  such  nuisance  that  may 
exist  at  such  building  or  place  and  prevent  the  same  from 
being  established  or  kept  thereat  within  a  period  of  one  year 
thereafter,  the  court,  or  judge  thereof,  may,  if  satisfied  of  his 
good  faith,  order  the  premises,  closed  under  the  order  of 
abatement,  to  be  delivered  to  said  owner,  and  said  order  of 
abatement  canceled  so  far  as  the  same  may  relate  to  said  prop- 
erty. The  release  of  the  property  under  the  provisions  of  this 
section  shall  not  release  it  from  any  judgment,  lien,  penalty 
or  liability  to  which  it  may  be  subject  by  law."  (Stats.  1913^ 
pp.  20,  21.) 

The  contention  that  the  original  action  for  the  abatement 
of  the  nuisance  complained  of  against  the  petitioner  cannot 
be  held  to  have  been  brought  under  the  *' Red-light  Abatement 
Act"  is  based  upon  the  proposition,  pressed  by  petitioner  with 
apparent  earnestness,  that  the  act  does  not  clothe  a  court  of 
equity  with  power  to  grant  a  perpetual  injunction.  The 
argument  is  that  the  power  perpetually  to  enjoin  nuisances 
of  any  kind  or  character  existed  in  courts  of  equity  long 
before  the  passage  of  said  act ;  that  the  provision  therein  giv* 
ing  the  courts  power  to  issue  perpetual  injunctions  adds  noth- 
ing to  the  power  already  exercised  by  courts  of  equity,  and 
that,  therefore,  the  provision  prescribing  a  penalty  for  a  vio- 
lation of  any  injunction  or  order  issued  or  made  in  a  case 
arising  under  said  act  has  reference  solely  to  the  violation  of 
the  terms  of  the  preliminary  restraining  order  which  the  law 
authorizes  the  court  to  make  upon  the  filing  of  a  petition  fop 
the  abatement  of  the  alleged  nuisance. 
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There  is  no  merit  in  the  contention  or  the  argument.  The 
law  plainly  provides,  in  the  third  section  thereof,  that  an  ac- 
tion may  be  brought  for  the  purpose  of  perpetually  enjoin- 
ing the  nuisance  denounced  by  the  act.  The  fourth  section, 
properly  construed,  means  that  the  court  may,  upon  the  filing 
of  a  verified  complaint  or  afl&davit  showing  the  existence  of 
the  nuisance,  issue  a  temporary  injunction  for  the  purpose  of 
stopping  a  continuance  of  the  nuisance  pending  the  final  adju- 
dication, and  section  7  provides  for  a  perpetual  injunction 
upon  the  establishment  of  the  existence  of  the  nuisance  after 
a  trial  of  the  action.  The  provision  of  section  6,  prescribing 
the  penalty,  relates  to  arvy  injunction  or  order  issued  or  made 
in  the  action,  and,  of  course,  includes  the  preliminary  as  well 
as  the  permanent  injunction. 

But  it  was  further  pointed  out,  in  oral  argument,  in  sup- 
port of  the  proposition  that  the  action  was  not  instituted 
under  the  abatement  act,  that  the  judgment  entered  in  said 
action  does  not  contain  the  order  provided  for  by  section  7  of 
said  act,  directing  the  removal  from  the  building  wherein  the 
nuisance  is  alleged  to  have  been  maintained  and  the  sale  of 
''all  fixtures,  musical  instruments  and  movable  property  used 
in  conducting  the  nuisance,"  nor  directing  the  ''effectual 
closing  of  the  building  .  .  .  against  its  use  for  any  purpose," 
and  so  keeping  it  closed  for  a  year. 

One  answer  to  that  proposition  is  to  be  found  in  the  fact 
that  the  complaint  and  the  judgment  in  the  original  action 
closely  follow  the  language  of  the  abatement  act,  except  in  so 
far  as  that  the  judgment  fails  to  direct  a  sale  of  the  personal 
property,  if  any,  used  in  the  maintenance  of  the  nuisance, 
and  does  not  order  that  the  building  in  which  said  nuisance 
was  alleged  and  found  to  have  been  maintained  shall  not  be 
used  for  any  purpose  for  the  period  of  one  year.  But,  as  to 
that  provision  of  the  statute,  it  is  to  be  remarked  that,  while 
the  language  thereof  appears  to  be  mandatory,  we  do  not  be- 
lieve that  it  was  intended  by  the  legislature  that  in  all  cases, 
regardless  of  the  particular  circumstances  thereof,  the  judg- 
ment, to  be  valid,  so  far  as  its  injunctive  feature  is  concerned, 
should  contain  a  direction  that  the  personal  property  should 
be  sold,  or  that  the  building  or  place  where  the  nuisance  was 
maintained  should  be  closed  to  all  use  or  for  any  purpose  for 
the  period  of  one  year.  Cases  under  the  act  may  arise  which 
are  not  so  flagrant  in  the  law 's  violation  as  in  others — as,  for 


Digitized  by 


Google 


576  In  re  Selowskt.  [38  Cal.  App. 

instance,  a  building  may  be  used  by  a  tenant  for  the  immoral 
purposes  denounced  by  the  statute  without  the  knowledge  of 
the  owner  thereof  and  in  defiance  of  his  wishes  or  sentiments 
regarding  such  a  business.  In  such  a  case,  it  would,  indeed, 
be  manifestly  unjust  to  deprive  the  owner  of  the  building  of 
its  use  for  the  period  of  a  year  for  a  lawful  and  decent  pur- 
pose. On  the  other  hand,  the  owner  of  the  building  himself 
might  let  it  for  use  for  the  immoral  purposes  referred  to  or 
he  might  have  knowledge  that  it  was  being  so  used,  and,  for 
the  sake  of  the  compensation  received  for  its  use  for  such  pur- 
poses, close  his  eyes  to  the  nuisance  and  thus  tacitly  indorse, 
if  not  in  effect  connive  at,  the  maintenance  of  the  same.  Thus 
it  is  to  be  observed  that  the  circumstances  of  all  cases  arising 
under  the  statute  may  not  be  similar — ^some  cases  calling  for 
decrees  as  drastic  in  their  effect  as  the  statute  will  permit  and 
others  for  a  more  temperate  treatment.  It  is,  therefore,  very 
clear  that,  if  the  provisions  of  the  statute  as  to  what  the  judg- 
ment may  contain  must  be  held  to  be  mandatory  and  applied 
alike  in  all  cases,  gross  injustice  would,  in  many  conceivable 
cases,  necessarily  follow  the  enforcement  of  the  statute.  The 
court  would  be  without  discretion  to  model  its  decree  so  that 
It  could  be  justly  appropriate  to  the  peculiar  circumstances 
of  certain  cases.  In  other  words,  the  court  would  be  without 
the  power  to  differentiate  between  cases  arising  under  the  act 
according  to  the  peculiar  circumstances  thereof. 

The  above  reasoning  is  equally  pertinent  to  the  proposition 
that  the  judgment  must  direct  a  sale  of  the  personal  property 
used  in  connection  with  the  maintenance  of  the  nuisance. 
Such  property  might  be  owned  by  a  person  wholly  innocent 
of  and,  indeed,  opposed  to  the  immoral  purpose  for  which  it 
was  used,  and  certainly  it  would  not  be  a  just  law  that  would 
sanction  the  confiscation  of  such  a  person's  personal  property. 

A  judgment  similar  to  the  one  here  was  entered  in  the  case 
of  People  ex  rel.  Bradford  v.  DiUtnan  ei  al.,  37  Cal.  App.  415, 
[174  Pac.  951],  and,  while  the  question  now  under  discussion 
was  not  raised  in  that  case,  the  judgment  therein  was,  never- 
theless, affirmed,  the  assumption  of  both  the  attorneys  and  the 
court  being,  evidently,  that  the  judgment,  in  substance  as  well 
as  in  form,  was  one  which  might  appropriately  be  rendered 
and  entered  under  the  statute. 

As  to  the  point  that  the  judgment  in  the  contempt  proceed- 
ing does  not  itself  show  contempt,  it  may  be  observed  that  it 
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is  only  where  the  alleged  contempt  is  committed  in  the  imme- 
diate view  and  presence  of  the  court  that  the  judgment  in 
such  a  proceeding  must  contain  a  recital  of  facts  sufficient  to 
show  that  a  contempt  has  been  committed.  In  the  case  of  a 
constructive  contempt — ^that  is,  where  the  alleged  contempt  is 
committed  out  of  the  immediate  view  and  presence  of  the 
court  or  judge  at  chambers — ^the  proceeding  must  be  inaugu- 
rated by  the  filing  of  an  affidavit  or  of  affidavits,  reciting  the 
facts  constituting  the  contempt.     (Code  Civ.  Proc,  sec.  1211.) 

In  Over  end  v.  Superior  Court,  131  Cal.  284,  [63  Pac.  372, 
374],  the  court  said:  "In  the  case  of  a  contempt  committed 
in  the  presence  of  the  court,  the  section  (1211,  C.  C.  P.),  says 
that  the  order  adjudicating  the  contempt  must  contain  a  re- 
cital of  the  facts.  This  provision  can  only  mean  that  the 
order  must  contain  a  recital  of  those  facts  which,  in  a  case  of 
constructive  contempt,  the  law  says  nmst  be  incorporated  in 
an  aifidavit.*'     (Italics  ours.) 

But,  of  course,  in  the  case  of  a  constructive  contempt  the 
affidavit  or  affidavits  must  contain  a  recital  of  facts  sufficient 
to  show  that  a  contempt  has  been  committed.  Or,  as  this 
proposition  is  stated  in  Button  v.  Superior  Court,  147  Cal. 
159,  [81  Pac.  409],  "the  affidavit  or  affidavits  upon  which  the 
contempt  proceeding  is  based  constitute  the  complaint,  and 
unless  they,  upon  their  face,  charge  facts  constituting  a  con- 
tempt, the  court  is  without  jurisdiction  to  proceed."  (See, 
also,  Batchelder  v.  Moore,  42  Cal.  415 ;  Overend  v.  Superior 
Court,  131  Cal.  284,  [63  Pac.  372] ;  Rogers  v.  Superior  Court, 
145  Cal.  91,  [78  Pac.  344] ;  Frowley  v.  Superior  Court,  158 
Cal.  220,  226,  [110  Pac.  817] ;  Mitchell  v.  Superior  Court,  163 
Cal.  423,  [125  Pac.  1061].) 

The  present  question,  then,  is  whether  the  affidavits  upon 
which  the  contempt  proceeding  against  the  petitioner  was 
based  show  facts  sufficient  to  constitute  a  contempt. 

Two  affidavits  were  filed  as  the  basis  of  the  proceeding — 
one  by  John  De  Vries  and  the  other  by  E.  A.  Kelton,  sheriff 
of  Napa  County.  In  the  affidavit  of  De  Vries  it  is  alleged  ^ 
that,  on  the  first  day  of  May,  1918,  affiant  visited  the  build- 
ing in  which  the  nuisance  interdicted  by  the  court's  decree 
vras  maintained  by  the  petitioner;  that,  at  that  time,  said 
building  was  occupied  by  the  petitioner  and  two  other  women ; 
that,  at  said  time,  the  petitioner  sold  and  served  affiant  with 
intoxicating  liquors  in  said  building,  for  which  he  paid  peti- 
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tioner  one  dollar,  and  that  the  liquors  so  served  in  said  house 
were  drunk  by  affiant,  the  petitioner,  who  was  acting  as  land- 
lady of  said  house,  and  the  two  other  women;  'Hhat  said 
building  was  then  and  there  run,  operated  and  conducted  as 
a  house  of  lewdness,  assignation  and  prostitution  by  the  said 
Mrs.  M.  Selowsky ;  .  .  .  that  two  of  said  women,  inmates  and 
prostitutes  of  said  house  of  prostitution,  then  and  there  soli- 
cited from  afSant  acts  of  sexual  intercourse  for  hire,  stating 
that  they  would  commit  acts  of  prostitution  with  aflSant  for 
prices  of  two  dollars  for  each  act  of  prostitution,  and  also 
solicited  affiant  to  stay  all  night  with  one  of  them  for  the  pur- 
pose of  prostitution  for  a  price  of  six  dollars ;  that  affiant  has 
investigated  many  houses  of  prostitution  and  is  familiar  with 
the  manner  in  which  houses  of  prostitution  are  conducted, 
and  knows  of  his  own  knowledge  that  the  aforesaid  place  was 
conducted  as  a  house  of  prostitution,  that  two  of  the  women 
were  dressed  in  the  garb  usually  worn  by  prostitutes  in  many 
houses  of  prostitution,  being  loose  fitting,  short  dresses,  and 
that  said  place  was  conducted  only  in  a  manner  in  which  a 
house  of  prostitution  is  conducted." 

The  affidavit  of  SheriflF  Kelton  alleges:  "That  on  the  eigh- 
teenth  day  of  May,  1918,  he,  in  company  with  officers  of  the 
law,  visited  the  premises  belonging  to  Mrs.  M.  Selowsky,  men- 
tioned and  set  forth  in  the  judgment  in  said  cause,  made, 
signed  and  filed  herein  on  the  nineteenth  day  of  November, 

1917,  and  that  at  said  time  said  Mrs.  M.  Selowsky  was  still 
the  owner  and  in  charge  of  said  premises,  and  was  keeping 
and  maintaining  a  house  of  lewdness,  assignation  and  prosti- 
tution, assisted  by  one  Florence  Ponta,  as  follows:  That  at 
said  time,  said  Florence  Ponta  occupied  a  room  at  said  prem- 
ises with  a  man,  and  affiant  verily  believes  committed  with 
him  then  and  there,  the  acts  of  illicit  sexual  intercourse ;  that 
thereafter,  and  on  the  same  day,  said  Florence  Ponta  occupied 
a  room  at  said  premises  with  another  man  and,  as  affiant  be- 
lieves, committed  such  acts;  that  said  premises  set  forth  in 
said  judgment  hereinbefore  referred  to,  and  occupied  by  said 
Mrs.  M.  Selowsky,  sometimes  known  as  and  called  Mary  M. 
Selowsky  and  Mrs.  M.  Krueger,  on  the  eighteenth  day  of  May, 

1918,  were  in  charge  of  said  Mrs.  M.  Selowsky,  and  were  con- 
ducted as  a  house  of  lewdness,  assignation  and  prostitution; 
that  Florence  Ponta,  one  of  the  inmates  thereof,  is  a  prosti- 
tute,  and  was  working  in  said  house  for  said  Mrs.  M.  Selow- 
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sky  as  a  prostitute.  That  affiant,  by  reason  of  his  long  ex- 
perience as  a  sheriff,  is  familiar  with  houses  of  prostitution 
and  knows  of  his  own  knowledge  that  said  premises,  on  said 
date,  were  being  maintained,  conducted  and  operated  by  said 
Mrs.  M.  Selowsky  as  a  house  of  lewdness,  and  that  all  of 
said  acts  of  lewdness,  assignation  and  prostitution,  committed 
on  said  premises,  were  committed  with  the  knowledge  and 
approval  of  said  Mrs.  M,  Selowsky,  and  for  her  personal  finan^ 
cial  gain,  and  for  the  purpose  of  lewdness,  assigna4ion  and 
prostitution,^* 

The  specific  objections  to  the  affidavits  are  that  they  do  not 
charge  that  the  alleged  solicitation  of  the  acts  of  sexual  inter- 
course referred  to  therein  was  carried  on  with  the  knowledge 
of  the  petitioner ;  that  it  is  not  made  to  appear  therefrom  that 
the  women  mentioned  would  or  intended  to  commit  the  pro- 
posed acts  of  prostitution  upon  the  premises,  "or  that  they 
solicited  affiant  to  stay  all  night  upon  the  premises";  that  the 
allegations  in  the  affidavits  that  the  building  was  at  the  time 
mentioned  being  conducted  as  a  house  of  prostitution  involve 
the  mere  conclusions  or  unsupported  opinions  of  affiants. 

We  shall  not  attempt  to  follow  the  ramifications  of  the  very 
able  argument  advanced  in  support  of  the  claim  that  the  affi- 
davits, either  taken  alone  or  together,  do  not  make  out  a  suffi- 
cient case  of  contempt  against  the  petitioner  to  have  given 
the  court  jurisdiction  to  inquire  into  the  charge.  It  will  be 
enough  to  say  that,  in  our  opinion,  in  the  character  of  cases 
arising  under  the  abatement  act,  the  affidavits  sufficiently 
charge  facts  constituting  a  violation  of  the  injunctive  order 
made  against  the  petitioner  in  the  original  action  and  hence 
a  contempt  of  court. 

It  is  obviously  true  that,  to  prove  that  a  building  or  a  house 
is  maintained  for  the  purposes  of  lewdness,  assignation,  and 
prostitution,  circumstantial  evidence  must  necessarily  be  re- 
lied upon,  for,  particularly  as  to  acts  of  prostitution  or  assig- 
nation, it  is  rarely  the  case  that  direct  evidence  in  support  of 
such  a  fact  may  be  obtained  or  is  available.  Sexual  relations 
between  the  sexes  are,  of  course,  always  carried  on  clandes- 
tinely. Such  performances,  it  is  to  be  apprehended,  are  sel- 
dom ever  witnessed  by  persons  save  those  engaged  therein. 
Hence,  in  proving  illicit  sexual  relations  between  the  oppo- 
site sexes,  where  the  proof  of  such  acts  is  mdisrpensably  neces- 
sary to  the  establishment  of  a  case,  either  civil  or  criminal, 
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circumstances  sufficiently  potent  in  probative  force  must 
always  or  invariably  be  wholly  relied  upon.  For  instance,  it  is 
a  crime  under  section  647  of  the  Penal  Code  for  any  person  to 
live  in  or  about  houses  of  ill  fame  or  to  be  a  common  prosti- 
tute. To  show  that  a  person  is  a  vagrant  because  he  lives  in 
and  about  houses  of  ill  fame,  which  generally  are  houses  of 
prostitution,  the  character  of  the  house  where  the  accused  is 
charged  with  living  in  and  about  must  necessarily  be  shown. 
The  character  of  a  female  charged  with  being  a  common  pros- 
titute must,  of  course,  be  proved,  for  her  character  as  such  is 
the  gist  of  the  charge.  Again,  a  charge  based  on  section  315 
of  the  Penal  Code,  which  penalizes  the  act  of  keeping  a  house 
of  ill  fame,  resorted  to  for  the  purposes  of  prostitution  or 
lewdness,  cannot  be  sustained  without  proof  that  prostitution 
or  lewdness  is  practiced  therein.  Neither  of  these  offenses 
could  ever  be  established  if  it  were  requisite  under  the  law  to 
show  by  positive  evidence  that  specific  acts  of  prostitution  had 
been  practiced  in  the  house  or  by  the  females.  So  it  is  true  as 
to  cases  arising  under  the  abatement  act  in  which  it  is  essen- 
tial, to  establish  ih§  nuisance  thereby  denounced,  to  prove  that 
the  building  or  place  is  maintained  for  the  purposes  of  lewd- 
ness, assignation,  or  prostitution.  While,  as  we  shall  later 
see,  lewdness  may  with  little  difficulty  be  shown  by  direct 
proof,  prostitution  or  assignation,  or  the  essential  acts  con- 
stituting the  same,  cannot  be  so  proved.  In  any  of  the  case^ 
thus  referred  to  the  fact  that  a  female  is  a  prostitute,  or  the 
fact  that  a  house  is  one  where  prostitution  or  assignation  is 
carried  on,  may  be  proved  by  evidence  of  the  general  reputa- 
tion of  the  female  or  of  the  house  in  that  respect.  Indeed, 
the  abatement  act,  as  is  also  true  of  section  315  of  the  Penal 
Code  with  reference  to  the  crime  therein  denounced,  expressly 
provides  that  such  proof  is  admissible  in  support  of  the  charge 
that  a  nuisance  of  the  character  of  that  at  the  suppression  of 
which  said  act  is  particularly  aimed  is  being  maintained  in  a 
building  or  place,  and  that  provision  was  undoubtedly  predi- 
cated upon  common  knowledge  of  the  fact  that  the  specific 
acts  which  must  of  necessity  habitually  be  practiced  in  a  build* 
ing  or  house  to  constitute  the  nuisance  denounced  by  said  act 
cannot  well  be  proved  by  direct  evidence.  No  more,  so  far  as 
the  character  of  the  proof  is  concerned,  should  be  or  is  re- 
quired in  laying  the  foundation  for  a  contempt  proceeding 
arising  under  the  abatement  act  by  reason  of  an  alleged  viola- 
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tion  of  the  tenns  of  any  injunction  or  order  issned  or  made 
thereunder.  In  other  words,  if  the  affidavit  or  affidavits  dis« 
close  circumstances  from  which  the  conclusion  must  inevitably 
follow  that  the  acts  constituting  the  nuisance  enjoined  by  the 
decree  entered  in  the  action  for  the  abatement  of  said  nui- 
sance are  carried  on  in  defiance  of  the  mandates  of  such  de- 
cree, then  they  must  be  held  to  be  sufficient  in  the  statement  of 
a  case  of  contempt,  and  to  invest  the  court  with  jurisdiction 
of  the  contempt  proceeding. 

In  the  present  case,  as  will  be  noted,  the  affidavit  of  De 
Yries  declares  that  one  of  the  women  in  the  house  in  question 
solicited  him  to  have  sexual  relations  with  her  at  a  specified 
price.  This  was  not  only  of  itself  an  act  of  lewdness  (see  "Web- 
ster's Dictionary;  Cyclopedic  Law  Dictionary),  but  tended 
to  show  that  the  building  or  house  was  carried  on  as  a  place 
of  prostitution  or  assignation.  He  further  declared  that  he 
had  had  considerable  experience  in  the  investigation  of  houses 
of  prostitution  and  stated  without  qualification  that  the  place 
was  conducted  as  a  house  of  prostitution;  that  liquors  were 
therein  dispensed  and  that  the  women  inmates  of  the  house 
were  garbed  in  the  attire  usually  worn  by  prostitutes. 

Sheriff  Eelton's  affidavit  states  that  the  petitioner  was  con- 
ducting a  house  of  prostitution  at  the  place  in  question,  as- 
sisted by  one  Florence  Ponta,  a  female;  that  the  latter  occu- 
pied a  room  in  said  house  on  two  different  occasions  on  the 
day  he  (affiant)  was  there  with  two  different  men;  that  said 
Florence  Ponta  is  a  prostitute,  and  that  he  verily  believes  that 
she  practiced  sexual  acts  with  the  two  men  referred  to ;  that 
said  acts  were  committed  with  the  knowledge  and  approval  of 
said  Mary  M.  Selowsky. 

Upon  the  facts  set  forth  in  the  affidavits  a  judgment  or  ver- 
dict would,  in  our  opinion,  safely  rest  in  any  case  where  it  is 
legally  requisite  to  prove  acts  of  prostitution  or  of  assigna- 
tion or  of  lewdness  to  establish  the  ultimate  fact  or  a  crime, 
and  if  they  are  sufficient  for  such  purposes,  then  certainly 
they  are  sufficient  to  show  that  the  decree  in  the  original  ac- 
tion was  knowingly  violated  by  the  petitioner  and  conse- 
quently a  contempt  of  court  committed  by  her. 

It  is,  of  course,  to  be  conceded  that  the  belief  of  the  affiant 
that  the  Ponta  woman  cohabited  and  had  illicit  relations  with 
the  two  men  cannot  be  accepted  as  evidence  of  that  fact,  but 
that  allegation  in  the  affidavit  may  be  eliminated  and  still 
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there  remain  Bufficient  facts  to  show  that  the  building  was 
then  being  conducted  for  the  purposes  of  prostitution  or  as- 
signation, or,  at  any  rate,  that  lewdness  was  practiced  therein. 
We  now  come  to  the  consideration  of  the  question  whether 
section  6  of  the  Abatement  Act,  prescribing  the  penalty  for 
the  violation  of  the  terms  of  any  order  or  injunction  made  or 
issued  in  an  action  arising  under  said  act)  is  or  is  not  valid. 
As  stated  above,  the  contention  is  that  the  section  is  uncon- 
stitutional and  is  in  conflict  with  sections  1209  and  1218  of 
the  Code  of  Civil  Procedure.  The  same  contention  was  made 
in  People  v.  Bmrbiere,  83  Cal.  App.  770-780,  [166  Pac  812- 
816],  and  therein  we  expressed  our  views  upon  the  question 
as  to  the  validity  of  said  section  of  the  act.  In  that  case, 
among  other  things,  it  was  said:  ''But  we  do  not  acquiesce 
in  the  view  that  section  6  of  the  abatement  law  either  affects 
or  is  affected  by  the  code  section  referred  to.  We  know  of  no 
constitutional  limitation  upon  the  right  of  the  legislature  to 
fix  reasonable  penalties  for  contempts  of  the  judgments,  de- 
crees, orders,  or  processes  of  courts  of  justice,  and,  in  admeas- 
uring such  punishments,  to  assign,  as  it  may  do  and  has  done 
in  cases  of  public  crime,  to  certain  acts  of  contempt  a  greater  or 
less  penalty  than  is  annexed  to  others,  according  to  the  nature 
of  the  contempt  with  respect  to  the  subject  matter  of  the  adju- 
dication violated  and  the  consequences  of  such  violation  to 
the  public  or  to  individual  rights."  We  have  found  no  occa- 
sion to  recede  from  the  views  thus  expressed.  Certainly  it 
cannot  justly  be  contended  that  the  legislature  may  not  amend 
section  1218  of  the  Code  of  Civil  Procedure  by  prescribing  a 
more  severe  penalty  for  any  contempt  of  court  than  is  now 
thereby  prescribed.  If,  therefore,  section  6  of  the  Abatement 
Act  is  void,  it  is  not  because  the  legislature  is  without  the 
power  and  the  right  under  the  constitution  to  prescribe  any 
reasonable  penalty  it  may  see  fit  for  contempt  in  the  viola- 
tion of  decrees,  judgments,  orders,  processes  entered,  made  or 
issued  by  the  courts,  or  for  other  misbehavior  affecting  or 
militating  against  the  dignity  of  a  court  of  justice  or  which  is 
calculated  to  circumvent  the  ends  of  its  judicial  mandates,  but 
solely  for  the  reason  that  said  section  is  in  conflict  with  the 
provisions  of  section  1218  of  the  Code  of  Civil  Procedure,  to 
which  proposition,  as  seen,  we  have  expressed  an  adverse  opin- 
ion in  the  Barbiere  case. 
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Counsel  for  the  petitioner  says,  however:  "While  contempt 
of  court  may  consist  of  a  variety  of  acts,  it  is  always  the  same 
offense.  Contempt  of  court  is  not  punished  as  a  crime,  strictly 
speaking,  but  purely  as  a  vindication  of  the  authority  of  the 
court."  In  support  of  the  proposition  last  stated  by  counsel, 
the  case  of  Anargyros  v.  Anargyros  dk  Co.,  191  Fed.  208,  and 
13  Corpus  Juris,  pages  4,  5,  are  cited,  but  neither  of  those 
authorities  supports  the  statement  of  counsel,  but,  to  the  con- 
trary, both  distinctly  recognize  the  proposition  that  there  are 
two  general  classes  of  contempt,  divided  into  criminal  and 
civil.  The  contempt  charged  here  very  clearly  comes  within 
the  category  of  criminal  contempts.  As  to  the  proposition 
first  stated  by  counsel,  it  is  to  be  observed  that  the  phrase 
''contempt  of  court,"  like  the  word  "crime,"  is  generic,  and, 
as  counsel  says,  embraces  within  its  legal  signification  a  variety 
of  different  acts,  but  such  acts  involve  different  elements 
which,  like  the  different  acts  constituting  different  crimes, 
differentiate  the  several  acts.  No  one  has  ever  questioned  the 
right  of  the  legislature  to  fix  the  punishment  for  crime  accord- 
ing to  the  gravity  of  the  offense  or  according  to  the  degree  of 
moral  turpitude  inhering'in  the  particular  criminal  act.  Why 
should  not  the  same  right  be  exercised  by  the  legislature  in 
the  matter  of  contempts  of  court!  Should  there  in  reason  be 
meted  out  to  the  individual  who  violates  an  injunction  against 
hydraulic  mining,  for  instance,  the  effect  of  the  general  prose- 
cution of  which  industry  it  has  been  shown  is  to  destroy  thou- 
sands of  acres  of  the  earth's  soil,  the  direct  and  fundamental 
source  of  all  material  prosperity  and  happiness,  than  to  the 
person  who  has  been  guilty  of  some  refractory  conduct  in  the 
presence  of  the  court,  or  who  has  violated,  to  the  damage  or 
detriment  of  the  rights  of  a  single  person  only,  some  injunc- 
tion! The  violation  of  an  injunction  issued  or  made  a  part 
of  the  judgment  rendered  and  entered  in  an  action  insti- 
tuted under  the  Abatement  Act  involves  the  commission  of 
acts  which  have  been  denounced  by  the  legislature  as  a  crime 
(Pen.  Code,  sees.  315,  316),  and  in  this  case  the  petitioner  by 
her  act  in  violating  the  injunction  issued  by  the  court  to  re- 
strain her  from  maintaining  the  nuisance  described  in  the  act 
not  only  set  at  defiance  a  solemn  judgment  of  a  court  of  jus- 
tice but  committed  a  crime  for  which  she  could  be  prosecuted 
and  punished  under  the  sections  of  the  Penal  Code  above 
named     Such  a  case,  it  will  not  be  denied,  calls  for  the  infiic- 
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tion  of  a  much  more  severe  penalty  than  does  the  case  where 
the  contempt  grows  out  of  the  violation  of  mere  individual 
rights,  in  which  society  generally  has  only  an  indirect  or  a 
comparatively  indifferent  interest.  It  is  true  that  the  object 
of  all  contempt  proceedings  is  to  vindicate  the  authority  of 
'  the  court  as  well  as  to  uphold  the  majesty  of  the  law,  yet,  as 
above  stated,  there  are,  in  their  effect  upon  individual  rights 
as  well  as  upon  society,  degrees  of  turpitude  in  contempts  of 
court  which  make  the  variety  of  acts  constituting  such  con- 
tempt as  different  from  each  other  as  petit  larceny  is  from 
grand. 

We  read  nothing  in  the  case  of  Ex  parte  Clancy,  90  Cal. 
552,  555  et  seq.,  [27  Pac.  411],  which  conflicts  with  the  fore- 
going views.  In  that  case,  the  petitioner  had  been  adjudi- 
cated an  insolvent  debtor  under  the  state  Insolvent  Act.  The 
petitioner  refused  to  obey  an  order  of  the  court  made  in  the 
insolvency  proceeding  commanding  him  to  turn  over  and  pay 
to  the  receiver  in  said  proceeding  certain  assets  of  the  value 
of  four  thousand  dollars.  He  was  proceeded  against  in  con- 
tempt and  was  adjudged  guilty  of  contempt  of  court.  Sec- 
tion 64  of  the  Insolvent  Act  provided  that  **all  sections  of  the 
Code  of  Civil  Procedure  of  the  state  of  California  relating  to 
contempts  are  hereby  made  applicable  to  all  proceedings  un- 
der this  act."  But  it  further  provided  that  *'an  appeal  shall 
be  allowed  to  the  supreme  court  from  any  order  adjudging 
any  person  guilty  of  a  contempt  of  court"  In  a  concurring 
opinion,  joined  in  by  Justice  De  Haven  and  Chief  Justice 
Beatty,  Justice  Harrison  held  that  the  provision  allowing 
appeals  from  judgments  of  contempt  growing  out  of  proceed- 
ings had  under  the  Insolvent  Act  was  in  conflict  with  section 
1222  of  the  Code  of  Civil  Procedure,  providing  that  **the 
judgment  and  orders  of  the  court  or  judge,  made  in  cases  of 
contempt  are  final  and  conclusive,"  and  remarked:  **To  give 
effect  to  this  provision  of  the  insolvent  act  is  to  permit  an 
appeal  from  judgments  of  contempt  in  one  class  of  cases 
which,  under  the  general  law  applicable  to  contempts,  is 
denied  to  all  other  judgments  for  the  same  offense.  Such  con- 
struction would  except  cases  arising  in  insolvency  from  the 
uniform  operation  of  this  general  law,  and  thereby  destroy 
its  uniformity  and  violate  the  provisions  of  section  11  of 
article  I  of  the  constitntion."  Judge  Harrison  further  said: 
**Any  law  for  the  punishment  of  this  offense  is  necessarily  of 
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a  general  nature,  and  must  have  a  uniform  operation.  It 
was  not  competent  for  the  legislature  to  provide  a  different 
procedure  for  contempts  of  the  superior  court  committed 
while  in  the  exercise  of  its  jurisdiction  in  proceedings  for  in- 
solvency from  that  which  is  provided  for  those  committed 
while  it  is  exercising  its  jurisdiction  in  any  other  matter." 
It  is  the  language  just  quoted  from  which  the  petitioner  de- 
rivec  the  notion  that  the  court  in  that  decision  held  that  it 
is  not  within  the  competence  of  the  legislature  to  fix  different 
penalties  for  difi^erent  acts  of  contempt.  But  that  language 
cannot  be  so  construed  in  our  opinion.  Obviously,  the  point 
that  Judge  Harrison  was  making,  and  did  make,  was  that  the 
procedure  for  proceedings  in  contempt  was  required  to  be 
the  same  in  all  cases  and  that  any  law  providing  punishment 
for  contempt — ^that  is,  a  law  authorizing  punishment  to  be  en- 
forced for  contempt  of  court — ^**is  necessarily  of  a  general 
nature  and  must  have  a  uniform  operation."  In  other  words, 
it  is  not  held  by  Judge  Harrison  that,  to  make  the  law  con- 
form to  the  constitution,  the  punishment  shall  be  uniform  or 
the  same  in  all  cases. 

We  have  no  reason  for  doubting  that  the  affidavits  contain 
sufficient  facts  to  show  that  a  contempt  of  court  had  been 
committed  and  to  have  given  the  court  jurisdiction  of  this 
proceeding.  What  the  evidence  taken  at  the  trial  of  the  con- 
tempt proceeding  disclosed,  we  are  not  advised  by  the  record 
before  us,  nor  is  it  necessary  to  the  decision  here  that  we 
should  know  what  such  evidence  showed,  since  the  scope  of 
the  inquiry  in  this  proceeding  is  limited  to  the  consideration 
of  the  question  whether  the  court  was  by  the  affidavits  filed 
herein  invested  with  jurisdiction  to  hear  and  determine  the 
contempt  proceeding. 

The  alternative  writ  is  discharged  and  the  prisoner  re- 
manded. 

Chipmani  P.  J.,  and  Burnett,  !T.|  concurred. 
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[Civ.  No.  2550.    First  Appellate  District. — November  8,  1918.] 

PRANK  WELLS,  Respondent,  v.  EMMA  ALLEN,  Admin 
istratrix,  etc.,  et  al.,  Ap^pellants. 

Appeal — ^Findings — Confuct  op  Evidence. — An  appellate  court  may 
not  disturb  a  finding  made  by  the  trial  court  unless  there  is  no  evi* 
dence  to  support  it  or  the  evidence  is  so  clearly  preponderating 
against  the  finding  as  to  amount,  in  legal  effect,  to  a  want  of  sub- 
stantial evidence. 

Husband  AND  Wife  —  Common -law  Mabbiage  —  EvroENCE. — ^The  evi- 
dence in  this  case  is  reviewed  and  held  sufficient  to  support  a  find- 
ing of  a  common-law  marriage  between  the  plaintiff  and  the  de- 
ceased intestate,  contracted  before  the  amendment  of  section  55  of 
the  Civil  Code  in  1895. 

[d. — Peostitution  on  Paet  op  Wipe — Mabbiage  not  Negatived. — ^Evi- 
dence suffi-cient  to  establish  a  common-law  marriage  under  section 
55  of  the  Civil  Code  as  it  existed  prior  to  its  amendment  in  1895 
is  not  absolutely  negatived  by  the  fact  that  before  the  marriagtf 
and  for  several  years  thereafter  the  alleged  wife  was  a  prostitute, 
and  that  after  the  marriage  she  continued  that  life  and  earned 
money  thereby. 

ID.— Husband's  Acquiescence  m  Wipe's  Misconduct — Inpebbnce. — 
The  fact  of  the  husband's  acquiescence  in  the  wife's  misconduct 
after  marriage  in  such  case  could  only  be  evidence  against  the  prob- 
ability of  the  marriage,  and  would  merely  establish  an  inference 
that  a  marriage  had  not  taken  place  in  the  absence  of  direct  evi- 
dence to  the  contrary. 

Id.— ^Community  Pbopebtt  —  Pubchasb  With  Community  Funds  — 
CoNPLiOTiNO  Evidence. — In  this  action  by  a  husband  to  quiet  title 
to  certain  real  property,  the  evidence  is  held  sufficient  to  sustain  a 
finding  of  the  trial  court  that  the  property  was  purchased  with  eom- 
munity  funds. 

Id. — Pbopebty  Taken  in  Maiden  Name  op  Wipe. — ^The  fact  that  the 
property  in  such  case  was  taken  in  the  maiden  name  of  the  wife, 
and  was  mortgaged  later  by  her  in  that  name  would  be  immaterial, 
since,  if  the  parties  were  married  and  the  property  was  purchased 
with  community  funds,  it  would  be  community  property  regardless 
of  the  name  in  which  it  stood. 

Id. — ^Tbanspeb  by  Wipe  and  Betbanspeb  to  Husband  and  Wipe. — The 
surviving  husband  of  a  deceased  wife  was  not  barred  from  claiming 
property  as  community  property  by  the  fact  that  the  wife,  for  the 
purpose  of  procuring  a  "McEnemey  title"  to  the  property,  deeded 
it  to  a  title  company  which  held  the  title  until  that  purpose  was 


Digitized  by 


Google 


Nov.  1918.]  Wells  v.  Allen.  587 

aoeompHBhed,  and  tbeii  at  the  wife's  request  retransferred  it  to  her 
and  her  husband. 
Id.— Action  to  Estabush  Oomictjnitt  Right — Statdtb  of  Limitation 
—Innocent  Puschases. — This  action  to  establish  the  community 
nature  of  property  was  not  barred  from  and  after  one  year  from 
the  taking  effect  of  the  amendment  of  1897  to  section  164  of 
the  Ciyi]  Code,  that  amendment  having  been  added  solely  for  the 
purpose  of  protecting  innocent  purchasers  for  value,  and  being  appli- 
cable only  in  such  a  case. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  Thomas  F.  Qraham, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Lovett  K  Fraser  and  Ombaum  &  Frazer,  for  Appellants. 

Louis  H.  Brownstone,  for  Respondent. 

LBNNON,  P.  J. — This  is  an  appeal  on  behalf  of  certain 
defendants  from  a  judgment  rendered  for  the  plaintiff  in  the 
above-entitled  action,  quieting  his  title  to  certain  real  prop- 
erty in  the  city  and  county  of  San  Francisco.  The  defend- 
ants, Theodore  Yerdusco,  Michael  Yerdusco,  Muria  Castro, 
and  Pablo  Castro,  her  husband,  Dolores  Bryan  and  James 
Bryan,  her  husband,  have  appealed  pursuant  to  section  941b 
of  the  Code  of  Civil  Procedure.  The  facts,  in  brief,  are  as 
follows : 

The  plaintiff,  Frank  Wells,  filed  suit  to  quiet  title  to  cer- 
tain real  property  situated  in  the  city  and  county  of  San 
Francisco  and  particularly  described  in  the  complaint  filed 
herein.  Emma  Allen,  as  administratrix  of  the  estate  of 
Refugia  Wells,  deceased,  was  made  a  party  defendant,  as  were 
also  the  above  named  appealing  defendants.  The  complaint 
set  out  that  all  the  defendants  claimed  some  right,  title,  or  in- 
terest in  and  to  the  said  property,  but  that  said  claims  were 
without  right,  and  asked  that  the  plaintiff's  title  be  quieted 
against  them. 

The  defendant,  Emma  Allen,  as  administratrix,  etc.,  an- 
swered and  alleged  that  the  property  in  controversy  was  the 
property  of  Refugia  Wells,  deceased,  and  that  she  was  en- 
^^tli^  to  the  same  as  administratrix  of  the  estate  of  said 
uecedent. 
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The  other  defendants  answered  and  claimed  the  whole  of 
said  property  as  the  heirs  at  law  of  Befugia  Wells,  deceased. 

The  trial  court  found,  in  effect :  That  Ref ugia  Wells,  some- 
times known  as  Befugia  Yerdusco,  died  intestate;  that  at  the 
time  of  her  death  she  was  the  wife  of  the  plaintiff,  Frank 
Wells ;  that  the  property  in  dispute  was  community  property ; 
that  none  of  the  defendants  are  entitled  to  any  interest  in  said 
property,  and  concluded,  as  a  matter  of  law,  that  Frank 
Wells  was  the  owner  in  fee  simple  and  entitled  to  the  posses- 
sion of  said  property. 

The  appellants  contend  that  the  evidence  does  not  support 
the  findings  in  certain  important  particulars.  The  first  objec- 
tion made  by  appellants  is  that  the  evidence  does  not  support 
the  finding  that  the  plaintiff  and  the  deceased  were  husband 
and  wife.  The  court  found  all  the  facts  necessary  to  sup- 
port a  common-law  marriage,  which  was  a  valid  marriage  in 
this  state  af  the  time  these  parties  assumed  that  relation,  and 
an  appellate  court  may  not  disturb  a  finding  made  by  the 
trial  court  unless  it  appears  that  there  is  no  evidence  to  sup- 
port it  or  that  the  evidence  is  so  dearly  proponderating 
against  the  finding  as  to  amount  in  legal  effect  to  a  want  of 
substantial  evidence.  (Wmiams  v.  Kidd,  170  Cal.  631,  [151 
Pac.  1].)  While  there  is  some  conflicting  evidence  in  the  rec- 
ord, we  think  that  the  testimony  amply  supports  the  findings 
in  this  regard.  The  evidence  is  uncontradicted  that  these 
people  lived  together  openly  and  notoriously  and  continuously 
as  husband  and  wife  for  nearly  thirty  years ;  there  is  evidence 
that  the  woman  was  known  to  every  child  on  the  street  where 
she  and  plaintiff  lived,  and  to  all  the  neighbors  and  trades- 
people as  Mrs.  Wells;  that  the  plaintiff  paid  her  bills  and 
spoke  of  her  as  his  wife  and  introduced  her  as  such,  and  that 
the  deceased  called  the  plaintiff  her  husband.  The  defend- 
ants emphasize  the  fact  that  the  evidence  shows  that  the  de- 
ceased, before  her  marriage  to  Wells  and  for  several  years 
thereafter,  was  a  prostitute,  and  that  the  plaintiff  admits  that 
after  their  marriage  she  continued  this  course  of  life  and 
earned  money  thereby.  Counsel  for  appellants  seem  to  think 
that  this  evidence  should  negative  all  other  evidence  in  the 
record  in  support  of  the  marriage,  and  raise  in  effect  an  abso- 
lute presumption  against  any  such  finding.  They  cite  the 
rase  of  Qfigsby  v.  Reib  (Tex.  Civ.  App.),  139  S.  W.  1027, 
and  quote  language  therefrom  to  the  effect  that  such  conduct 
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on  the  part  of  a  woman  is  absolutely  inconsistent  with  the 
idea  of  marriage.  We  have  carefully  read  that  case  and  find 
that  the  court  upon  reviewing  the  finding  of  the  trial  court 
that  there  was  no  marriage,  discussed  the  weight  of  the  evi- 
dence and  justified  the  finding  by  referring  to  evidence  of 
prostitution  after  the  alleged  marriage  and  known  to  the 
alleged  husband.  The  court  there  said  that  the  social  and 
financial  position  of  the  alleged  husband,  as  shown  by  the 
record,  was  such  as  to  make  it  improbable  that  he  would  have 
married  a  woman  and  allowed  her  to  openly  continue  such  a 
course  of  conduct;  and  that  in  the  light  of  this  and  other  evi- 
dence, the  findings  of  the  trial  court  were  justified.  The 
facts  of  that  case,  we  think,  were  somewhat  different  from  the 
facts  in  the  case  under  consideration. 

In  the  present  case,  the  record  contains  no  testimony  as  to 
the  social  and  financial  standing  of  the  plaintiff.  From  what 
appears  in  the  record,  he  was  of  the  same  social  standing  as 
his  wife  and  her  associates.  While  it  is  true  that  there  is  a 
presumption  that  every  man  will  observe  the  ordinary  stand- 
ards of  conduct  shared  by  self-respecting  people — and  that 
such  an  acquiescence  on  plaintiff's  part  in  his  wife's  conduct 
was  certainly  violative  of  these — ^yet  we  assume  that  the  trial 
court  took  tiiis  matter  into  consideration  and  duly  weighed 
this  evidence  as  against  the  other  evidence  offered,  in  arriving 
at  its  findings.  The  fact  of  the  husband's  acquiescence  in  the 
wife's  subsequent  misconduct  could  only  be  evidence  against 
the  probability  of  the  marriage;  it  would  merely  establish  an 
inference  that  a  marriage  had  not  taken  place  in  the  absence 
of  direct  evidence  to  the  contrary. 

In  the  case  of  Sharon  v.  Sharon,  75  Cal.  23,  [16  Pac.  858], 
the  court  said:  ''Where  the  holding  out  to  the  world  of  the 
relation  is  evidence  of  a  prior  contract,  such  evidence  does  not 
necessarily  depend  for  its  effect  upon  amenity  of  manners  or 
upon  the  degree  to  which  parties  extend  to  each  other  the 
affectionate  respect  which  should  attend  the  intercourse  of 
husband  and  wife  in  well-ordered  households.  The  statute 
does  not  make  the  validity  of  the  nuurriage  by  consent  depend 
upon  fvU  performance  of  every  mnitual  duty;  the  failure  to 
perform  certain  important  ohligatione  is  mads  ground  for 
divorce.' ' 

We  think  that  under  the  decisions  the  facts  found  in  regard 
to  this  marriage  fully  complied  with  the  requirements  of  seo- 
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tion  55  of  the  Civil  Code,  prior  to  the  amendment  of  1895, 
and  that  the  findings  of  such  facts  were  justified  by  the 
evidence. 

Appellants  also  contend  that  the  finding  that  the  property 
in  dispute  was  purchased  with  the  community  funds  of  plain- 
tiff and  deceased  is  unsupported  by  the  evidence.  Here  again 
we  are  met  with  a  situation  where  the  evidence  is  conflicting 
and  the  only  question  before  this  court  is :  Was  there  any  evi- 
dence to  warrant  the  finding  and  to  prevent  an  appellate  court 
from  interfering  therewith  T  The  plaintiff  testified  that  imme- 
diately after  the  alleged  marriage  he  gave  his  wife  $550  in 
cash ;  that  during  the  entire  period  of  the  marriage  (twenty- 
nine  years)  he  worked  regularly  except  for  one  month,  when 
he  was  looking  for  work ;  that  he  handed  over  all  of  his  wages 
to  his  wife;  tJiat  his  wages  averaged  from  $120  to  $150  per 
month.  The  marriage  took  place  early  in  the  year  1886  and 
the  property  in  question  was  purchased  in  October,  1887. 
The  cost  of  the  lot  was  two  thousand  five  hundred  dollars. 
The  building  upon  the  property  was  not  put  up  until  a  year 
later,  and  at  least  a  part  of  the  money  used  for  that  purpose 
was  obtained  by  mortgaging  the  property.  The  plaintiff 
erected  the  building  himself. 

It  is  true  there  is  some  testimony  by  the  relatives  of  de- 
ceased that  she  seemed  to  have  plenty  of  money  before  and 
after  her  alleged  marriage;  but  the  testimony  is  also  to  the 
effect  that  she  spent  this  money  freely  and  that  she  was  gener- 
ous with  her  entire  family,  giving  them  thousands  of  dollars. 
There  is  no  testimony  as  to  the  amount  of  money  she  had  on 
hand  at  any  time ;  all  the  testimony  in  regard  to  her  money  is 
vague  and  uncertain.  Most  of  the  testimony  of  the  brothers 
and  sisters  of  deceased,  and  of  her  friend,  Mrs.  Soledada 
Garcia,  as  to  the  earnings  of  Befugia  Wells,  had  reference  to 
a  time  after  the  alleged  marriage,  and  such  earnings  would, 
of  course,  be  community  property.  Mrs.  Garcia  also  testi- 
fied that  deceased  showed  her  some  money  tied  up  in  a  quilt 
about  three  years  before  her  alleged  marriage.  There  is  no 
evidence  as  to  the  amount  of  this  money,  and  there  is  evidence 
that  after  that  time  she  sent  money  to  her  relatives  in  Mexico, 
and  brought  them  all  up  here,  and  that  she  sent  her  mother 
five  hundred  dollars  for  spending  money.  Added  to  this  evi- 
dence was  the  legal  presumption  (unchanged  by  the  amend- 
ments to  section  163  of  the  Civil  Code,  as  of  the  date  of  the 
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acquisition  of  this  property)  that  property  acquired  by  either 
husband  or  wife  during  coverture  is  community  property, 
which  presumption  must  be  overcome  by  clear  and  convincing 
evidence.  {Dimmick  v.  Dimmick,  95  Cal.  323,  [30  Pac.  547] ; 
Meyer  v.  Kimer,  12  Cal.  247,  [73  Am.  Dec.  538] ;  Ramsdell  v. 
FuUer  ei  ai.,  28  Cal,  38,  J87  Am.  Dec.  103].) 

The  fact  that  the  property  was  taken  in  the  maiden  name 
of  deceased  and  later  mortgaged  by  her  under  that  name 
would  be  immaterial  in  view  of  the  above  findings.  For  if 
the  parties  were  married,  and  if  the  property  was  purchased 
with  community  funds,  it  would  be  community  property  re- 
gardless of  the  name  in  which  it  stood.  (Osbom  v.  Mills  et 
W.,  20  Cal.  App.  346,  [128  Pac.  1009].) 

The  last  contention  made  by  appellants  is  that  even  under 
the  findings  the  plaintiff  is  barred  by  section  164  of  the  Civil 
Code  as  amended  in  1897,  [Stats.  1897,  p.  63],  from  claiming 
this  property  as  community  property  because  in  1912  the  de- 
ceased deeded  the  property  to  the  San  Francisco  Land  and 
Title  Company  for  the  purpose  of  procuring  a  McEnerney 
title  to  the  property,  and  that  said  company  held  the  title 
until  such  purpose  was  accomplished  and  then  deeded  the 
property  to  Frank  Wells  and  Eefugia  Wells  in  accordance 
with  the  request  of  the  latter. 

Under  the  provisions  of  section  164  of  the  Civil  Code,  where 
property  is  conveyed  to  a  married  woman  and  her  husband, 
two  presumptions  arise  from  the  terms  of  the  conveyance: 
First,  a  disputable  presumption  that  title  to  an  undivided  one- 
half  interest,  as  tenant  in  common,  in  the  property  described 
in  the  deed  vested  in  the  wife  "as  her  separate  property"; 
second,  a  conclusive  presumption  of  such  fact  in  favor  of  a 
purchaser  in  good  faith  and  for  a  valuable  consideration. 
{Kuns  V.  Bias,  32  Cal.  App.  651,  [163  Pac.  1052] ;  Pabst  v. 
Shearer,  172  Cal.  239,  [156  Pac.  466].) 

Conceding  that  a  disputable  presumption  that  the  deceased 
was  entitled  to  an  undivided  one-half  interest  in  the  property 
by  reason  of  the  terms  of  the  deed  to  herself  and  her  husband 
by  the  title  company,  would  arise  in  favor  of  the  appellants, 
such  a  presumption  can  be  overcome  by  positive  evidence  to 
the  contrary,  and  we  think  the  facts  as  found  by  this  court, 
that  the  property  was  purchased  with  community  funds,  dis- 
pels the  presumption.  The  court  having  found  that  the  prop- 
erty was  in  fact  community  property,  it  was  impressed  with 
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that  character  as  it  passed  from  one  grantee  to  another,  and 
the  plaintiff  might  show  the  facts  against  any  but  innocent 
purchasers  for  value.  Certainly,  since  the  trial  court  has 
found  that  Befugia  Wells  had  only  a  community  interest  in 
the  property,  she  could  not  enlarge  that  interest  by  transfer- 
ring  the  property  to  another  without  consideration  and  hav- 
ing that  other  retransfer  to  herself  and  her  husband  jointly. 

As  to  the  point  raised  by  the  appellant  that  under  section 
164  of  the  Civil  Code,  as  amended  in  1897,  the  plaintiff  is 
barred  from  maintaining  an  action  to  establish  the  community 
nature  of  this  property  from  and  after  one  year  from  the  tak* 
ing  effect  of  said  amendment,  it  has  been  decided  by  the  case 
of  Osborn  v.  Mills,  supra,  that  such  amendment  was  added  for 
the  sole  purpose  of  protecting  innocent  purchasers  for  value 
and  is  applicable  only  in  such  a  case. 

The  judgment  is  affirmed. 

Sturtevant,  J.,  pro  tem.,  and  Beady,  J.,  pro  tern.,  ooncurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  courts 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  January  7,  1919. 

Angellotti,  C.  J.,  Sloss,  J.,  Melvin,  J.,  Lawlor,  J.,  and  Len- 
non,  J.|  concurred. 


[Ot.  No.  1669.    Third  AppeUata  Dbtrfet.— NoremlMr  9,  1918.] 

MART  F.  FBANCIS,  Respondent,  v.  JOHN  SHRADER 
et  al.,  AppeUanti. 

ViMDOB  AND  YKNDKfr— YXMDR  Uf  BOSSESSION— EjXCTlfXNT  ST  TXKDOB 

— ^Dknial  or  VsNDOB'B  TrriiK — Stbxkino  Out  Amsweb.— In  an  ae- 
tloii  by  a  Tendor  against  a  Tondae  in  posacarion  of  land  under  a 
eontraet  to  reeover  poaseifiion  of  the  land,  for  nonperformanee  of 
the  contract  bj  the  vendee,  a  motion  to  strike  from  the  answer  of 
the  defendant  a  denial  that  at  the  date  of  the  contract,  the  plain- 
tiff was  the  owner  and  in  the  quiet,  peaceable,  and  exclusive  posses- 
sion of  the  land  was  properly  granted,  since  the  vendee  in  posses- 
sion under  a  contract  of  sale,  cannot  deny  the  title  of  the  vendor 
in  an  aetton  of  ejectment 


^m--  Digitized  by  VjOOQ IC 


Nov.  1918.]  Francis  v.  Sheader.  593 

, Id. — ^Bights  ov  Vendob  and  Vsndu  on  DxPAuiir  of  Yxndxk. — A  Tendeo 
under  »  contract  for  the  purchase  of  real  property  cannot  continue 
to  hold  possesaion  after  making  default  in  the  agreed  pajments,  re- 
gardless of  whether  the  vendor  has  title  or  not;  the  vendee  cannot 
refrain  from  making  payments  as  by  the  contract  provided  and  con- 
tinue to  hold  possession  of  the  land;  nor  can  the  vendee  under  any 
circumstances  be  entitled  to  the  return  of  the  money  theretofore 
paid  vrhile  he  continues  in  possession  of  the  land;  nor  can  he,  after 
making  default  in  his  payments  without  legal  excuse,  recover  any 
money  he  may  have  paid  while  the  ven/lor  was  not  in  default,  ex- 
cept when  there  has  been  a  mntual  rcBcission. 

Id. — ^Detaui/f  ov  Yindbb — ^Rbtintxon  st  Yxndob  or  Monxys  Paji>-* 
EzFBXss  OoNTSAGT  Unnecessaby. — Under  a  contract  for  the  sale 
of  land  the  vendor,  on  default  of  the  vendee,  may  retain  all  moneys 
previously  paid,  although  tiM  contract  does  not  contain  an  express 
agreement  to  that  effect. 

]b^-BB8Gi88iON  —  Notice  or  FoRrxiTUBB.— On  default  by  the  vendee 
under  a  oontraet  of  sale,  notice  by  the  vendor  of  forfeiture  of  the 
eontraet  and  demand  for  the  return  of  possession  of  the  land  do  not 
constitute  a  rescission  of  the  contract. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Kern 
County.    Milton  T.  Farmer,  Judge, 

Qeorge  E.  Whitaker,  for  Appellants. 

Matthew  S.  Platz  and  C.  E.  Arnold,  for  Respondent 

HART,  J. — ^The  action  is  in  ejectment.  The  complaint 
alleged  that,  on  the  first  day  of  June,  1911,  plaintiff  ''was  the 
owner  of,  except  as  against  the  paramount  title  of  the  United 
States  of  America,''  certain  oil-bearing  lands  in  the  county  of 
Eem,  describing  them ;  that,  on  July  29,  1911,  plaintiff  and 
one  E.  S.  Qood  entered  into  a  contract  by  the  terms  of  which 
plaintiff  agreed  to  sell  and  convey  and  said  Qood  agreed  to 
bay  said  lands  for  the  sum  of  seventy  thousand  dollars,  pay- 
able in  installments.  Said  contract  contained  the  following 
clause:  ''In  the  event  of  a  failure  to  comply  with  the  terms 
hereof,  by  the  said  party  of  the  second  part  (Good),  the  said 
party  of  the  first  part  (Francis)  shall  be  released  from  all 
obligation  in  law  or  equity  to  convey  said  property,  and  the 
said  party  of  the  second  part  shall  forfeit  all  right  thereto." 
It  is  next  alleged  that,  in  the  month  of  September,  1911,  the 
West  Virginia  Oil  Company  ''went  into  possession  under 
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plaintiff"  of  said  lands  and  that,  on  January  9,  1912,  said 
Qood  in  writing  assigned  all  his  interest  under  said  contract 
to  said  corporation;  that,  on  January  29,  1912,  plaintiff  en- 
tered into  a  contract  with  said  West  Virginia  Oil  Company 
extending  the  time  of  payments,  and  it  was  agreed  that  as 
part  consideration  for  the  extension  of  said  payments  the  Oil 
Company  would  not  remove  any  of  the  pipe  or  casings  in  any 
wells  drilled  on  said  land  nor  any  of  the  derricks  erected 
thereon,  and  that  the  company  would  pay  for  all  labor  and 
materials  furnished  on  said  lands  and  pay  off  all  legal  claims 
or  liens  filed  thereon.  Time  was  made  of  the  essence  of  the 
contract.  Plaintiff  received  as  payment  on  account  of  the 
sale  of  said  lands,  from  Good  and  from  the  Oil  Company,  fif- 
teen thousand  dollars  as  principal  and  six  hundred  dollars  as 
interest,  and  it  is  alleged  that  a  payment  of  five  thousand  dol- 
lars, due  on  April  29,  1912,  was  not  paid.  On  October  1, 
1912,  plaintiff  served  on  the  Oil  Company  a  notice  of  forfeit- 
ure of  contract  for  failure  to  make  payments,  in  which  it  was 
stated:  *'You  are  hereby  notified  that  your  right  and  title 
under  said  agreement  have  been  forfeited  and  surrendered." 
Demand  for  the  possession  of  the  premises  was  alleged.  It 
was  also  alleged  that  the  West  Virginia  Oil  Company,  on 
November  30,  1912,  forfeited  its  charter  and  right  to  do  busi- 
ness by  failure  to  pay  its  corporation  license  tax  and  that  the 
defendants,  Shrader,  Lathrop,  Green,  Fredenall,  Soale,  and 
Meredith,  at  that  time  were  the  members  of  the  board  of  direc- 
tors of  said  corporation  and  are  now  its  trustees  in  liquidation. 
The  answer  of  the  defendants  admits  as  true  all  the  allega- 
tions of  the  complaint  with  respect  to  the  agreements  referred 
to  therein,  the  default  of  defendants  in  the  payments  on  the 
purchase  price,  and  the  giving  of  notice  of  forfeiture  by  plain- 
tiff, but  denies  plaintiff's  ownership  of  said  lands;  denies  the 
allegation  in  the  complaint  that,  on  the  first  day  of  June, 
1911,  **  plaintiff  was  in  the  quiet,  peaceable  and  exclusive  pos- 
session of  all  or  any  of  the  described  premises  until  the  pos- 
session thereof  was  taken  by  defendants  on  or  about  the  month 
of  September,  1911,  or  at  any  other  time";  admits  the  de- 
mand made  on  defendants  by  plaintiff  for  the  return  to  her 
of  the  possession  of  said  lands,  but  alleges  that,  at  the  time  of 
the  demand  so  made,  the  plaintiff  failed,  neglected,  and  re- 
fused to  pay  or  to  offer  to  pay  or  return  either  to  the  West 
Virginia  Oil  Company  or  the  trustees  in  liquidation  of  said 
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company  the  moneys  received  by  plaintiff  for  and  on  account 
of  the  purchase  price  of  said  lands,  and  has  ever  since  failed, 
refused,  and  neglected  to  repay  or  return  the  moneys  so  re- 
ceived by  her;  denies  that  said  defendants,  ever  since  the 
twenty-ninth  day  of  April,  1912,  have  withheld,  unlawfully, 
the  possession  of  said  lands  from  plaintiff,  or  have  unlawfully 
excluded,  or  unlawfully  now  exclude,  plaintiff  from  the  pos- 
session of  said  lands,  or  any  part  thereof ;  denies  that  defend- 
ants have  not  any  right,  or  at  any  time  never  had  any  right, 
to  the  possession  of  said  lands,  but,  ''on  the  contrary,  these 
defendants  allege"  that  at  all  times  since  the  month  of  Sep- 
tember, 1911,  they  have  had  the  right  to  such  possession,  and 
still  have  the  right  to  such  possession,  and  will  continue  to 
have  such  right  "until  the  plaintiff  shall  pay  to  them  as  trus- 
tees of  said  West  Virginia  Oil  Company  the  sum  of  fifteen 
thousand  six  hundred  dollars  so  paid  to  and  received  by  plain- 
tiff from  the  said  West  Virginia  Oil  Company  for  and  on 
account  of  the  purchase  price  of  said  lands." 

The  defendants  also  filed  a  cross-complaint  by  which  they 
seek  to  recover  the  said  sum  of  fifteen  thousand  six  hundred 
dollars  paid  by  the  said  company  to  the  plaintiff  on  account 
of  the  purchase  price  of  said  lands.  Said  cross-complaint  sets 
up  the  several  agreements  referred  to  in  plaintiff's  complaint, 
the  notice  of  forfeiture,  and  demand  of  plaintiff  for  the  resti- 
tution of  the  premises;  alleges  that  the  plaintiff  failed  and 
refused,  and  now  still  fails  and  refuses,  to  refund  to  the  de- 
fendants the  moneys  paid  by  the  Oil  Company  on  the  pur- 
chase price  of  the  lands,  and  that  the  defendants  as  trustees, 
etc.,  are  entitled  to  hold  the  possession  of  said  lands  until  said 
moneys  are  paid  over  by  the  plaintiff  to  the  defendants. 

The  plaintiff  demurred  to  the  answer  and  to  the  cross- 
complaint  and  moved  to  strike  from  the  answer  the  allegations 
denying  plaintiff's  ownership  of  and  right  to  the  possession 
of  the  land,  that  on  June  1,  1911,  or  at  any  other  time,  the 
plaintiff  was  in  the  quiet,  etc.,  possession  of  the  lands  and 
until  defendants  took  possession  thereof  in  September,  1911, 
that  defendants,  ever  since  April  25,  1912,  have  unlawfully 
withheld  possession  of  said  lands  from  plaintiff  and  have,  un- 
lawfully, excluded  and  now  unlawfully  exclude  plaintiff  from 
the  possession  thereof,  that  defendants  have  no  right  to  the 
possession  of  said  lands,  and  that  defendants  are  entitled  to 
the  possession  thereof  until  the  plaintiff  repays  to  them  as 
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trustees,  etc.,  all  moneys  received  by  her  from  the  said  Oil 
Company  as  part  of  the  purchase  price  of  said  lands. 

The  court  overruled  the  demurrer  to  the  answer,  sustained 
the  demurrer  to  the  cross-complaint  without  leave  to  amend, 
and  granted  the  motion  to  strike  from  the  answer  the  aver- 
ments above  specified  as  those  to  which  said  motion  was 
addressed,  and  rendered  judgment  in  favor  of  the  plaintiff. 
From  said  judgment  the  defendants  prosecute  this  appeal. 

The  motion  to  strike  from  the  answer  the  denial  that  the 
plaintiff  was  the  owner  of  the  lands  and  that  she  was,  by  rea^ 
son  of  such  ownership,  on  the  first  day  of  June,  1911,  in  the 
quiet,  peaceable,  and  exclusive  possession  of  said  lands,  was 
properly  granted  upon  the  ground  that  the  vendee  in  posses- 
sion under  a  contract  for  the  sale  of  land  cannot  deny  the  title 
of  the  vendor  in  an  action  in  ejectment  (39  Cyc.  1614;  Tyler 
on  Ejectment,  p.  558;  Oarvey  v.  Lashells,  151  Cal.  533,  [91 
Pac.  498] ;  Gervaise  v.  Broohins,  156  Cal.  107,  108,  [103  Pac 
332].) 

The  other  portions  stricken  out  involved  mere  legal  conclu- 
sions, and  also  the  allegations  with  respect  to  the  failure  and 
refusal  of  the  plaintiff  to  pay  back  the  moneys  she  had  re- 
ceived from  the  Oil  Company  on  the  purchase  price  of  the 
lands  and  the  right  of  the  defendants  to  retain  such  posses- 
sion until  such  moneys  were  returned  to  the  vendee  or  its 
trustees  in  liquidation,  the  defendants  herein.  The  order 
striking  from  the  answer  the  latter  allegations  and  the  order 
sustaining  the  demurrer  to  the  cross-complaint,  involve  and 
present  the  principal  point  made  by  the  appellants,  viz. :  That 
appellants,  as  is  their  contention,  have  the  right,  under  the 
contract  for  the  sale  of  the  lands,  "to  recover  the  payments 
made  on  it  [said  contract] ;  that  the  contract  does  not  war- 
rant the  plaintiff  retaining  the  payments  when  she  forfeited 
the  defendants'  rights  under  the  contract,  and  that  before  the 
plaintiff  can  maintain  the  action  she  must  return  the  pay- 
ments made." 

It  is  to  be  noted  that  nowhere  in  the  answer  or  in  the  cross- 
complaint  is  there  any  allegation  showing  or  tending  to  show 
that  the  plaintiff  was  guilty  of  any  default  under  the  con- 
tract, nor  is  there  any  statement  or  allegation  in  either  of 
those  pleadings  of  the  defendants  denying  or  pretending  to 
deny  that  the  Oil  Company  was  not  in  default  in  its  payments 
according  to  the  terms  of  the  contract.    To  the  contrary,  the 
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defendants  in  their  pleadings  expressly  and  directly  admit 
that  the  Oil  Company  was  in  default  in  its  said  payments  and 
had  been  so  for  a  long  period  of  time,  and  offer  no  excuse  for 
Sfuch  default  The  defendants  stand  upon  the  bald  proposi- 
tion that,  the  contract  of  sale  not  being  completed  or  consum- 
mated, though  through  no  fault  of  the  plaintiff,  and  the  latter 
having  received  a  large  sum  of  money  on  the  purchase  price, 
said  money  ought  to  be  returned  to  them  before  they  are  re- 
quired to  give  up  possession  of  the  property,  notwithstand- 
ing that  the  Oil  Company,  vendee  in  possession,  refused  to  go 
on  with  the  fulfillment  of  the  terms  of  the  agreement.  They 
undertake  to  support  this  position  by  the  statement  that  all 
that  the  contract  provided  for  in  the  way  of  a  forfeiture  was 
that,  in  case  of  default  by  the  Oil  Company  in  the  payments 
on  the  purchase  price,  it  was  to  forfeit  all  right  in  the  prop^ 
erty,  and  that  the  casings  and  derricks,  used  in  the  production 
of  oil  from  the  lands,  were  to  revert  to  the  plaintiff;  "that 
the  contract  is  entirely  silent  as  to  the  payments — there  was 
nowhere  in  it  any  stipulation  that  they  [the  moneys  paid] 
should  be  forfeited  to  the  plaintiff."  It  is  asserted  that  the 
''notice  of  forfeiture  given  by  the  plaintiff  bears  out  this  con- 
tention." 

While  all  that  the  defendants  say  as  to  the  language  of  the 
forfeiture  clause  of  the  contract  and  that  of  the  notice  de- 
claring the  contract  at  an  end  and  the  Oil  Company's  forfeit- 
ure of  its  right  to  proceed  with  the  consummation  of  the  con- 
tract, is  true,  we  are  in  no  doubt  as  to  the  soundness  of  the 
respondent's  position  that  tfie  defendants  have  not  shown  that 
they  are  entitled  to  the  return  of  the  moneys  paid  to  the  plain- 
tiff under  the  contract  as  a  condition  precedent  to  the  return 
to  the  plaintiff  of  the  possession  of  the  lands  or  at  all. 

Counsel  for  the  plaintiff,  in  their  brief,  well  and  succinctly 
state  the  law  in  this  state  respecting  the  rights  of  the  parties 
to  contracts  such  as  the  one  involved  herein  as  follows:  ''It  is 
now  the  settled  law  of  this  state  that  a  vendee  under  a  con- 
tract for  the  purchase  of  real  property  cannot  continue  to 
hold  the  possession  thereof  after  making  default  in  the  pay- 
ments as  therein  provided,  regardless  of  whether  the  vendor 
has  title  or  not;  and  that  the  vendee  cannot  refrain  from  mak- 
ing payments  as  by  the  contract  provided,  and  also  continue 
to  hold  possession  of  the  land ;  nor  can  the  vendee  under  any 
circumstances  be  entitled  to  the  return  of  the  money  by  him 
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theretofore  paid  thereunder  while  he  continues  to  hold  posses- 
sion of  the  land ;  nor  can  the  vendee  after  making  default  in 
his  payments  without  legal  excuse  ever  recover  the  return  of 
any  of  the  money  he  may  have  paid  thereon  when  the  vendor 
was  not  in  default  of  anything  on  his  part  to  be  kept  and  per- 
formed, except  when  there  has  been  mutual  rescission"  (citing 
Olock  V.  Howard  dk  Wilson  Coloivy  Co.,  123  Cal.  10  et  seq., 
[69  Am.  St.  Eep.  17,  43  L.  E.  A.  199,  55  Pac.  713] ;  Haile  v. 
Smith,  128  Cal.  419,  [60  Pac.  1032] ;  Brushi  v.  QuaU  Mining 
etc.  Co.,  147  Cal.  120,  123,  [81  Pac.  404] ;  Oarvey  v.  LasheUs, 
151  Cal.  526,  531,  [91  Pac.  498] ;  Oursler  v.  Thacher,  152  Cal. 
739,  745,  [93  Pac.  1007] ;  Gervaise  v.  Brookins,  156  Cal.  103, 
108,  [103  Pac.  329] ;  List  v.  Moore,  20  Cal.  App.  616,  [129 
Pac.  962] ;  Skookum  OH  Co.  v.  Thomas,  162  Cal.  539,  [123 
Pac.  363] ;  Champion  Min.  Co.  v.  Champion  Mines,  164  CaL 
205,213,  [128  Pac.  315].) 

There  is  not  shown  in  this  case,  nor  is  it  in  any  way  pre- 
tended, that  there  was  a  repudiation  or  abandonment  of  the 
contract  by  plaintiff  or  a  consent  to  a  rescission  thereof  by 
her.  The  notice  of  forfeiture  and  demand  of  possession 
clearly  shows  that  she  stood  squarely  upon  the  terms  of  the 
contract. 

The  contention  that  the  plaintiff  is  not  entitled  to  retain 
the  moneys  paid  to  her  as  part  of  the  purchase  price  for  the 
reason  that  there  is  no  express  covenant  in  the  contract  that 
she  may  do  so  upon  the  forfeiture  for  breach  of  the  contract 
of  the  vendee's  right  to  consummate  the  purchase  and  notice 
thereof  and  demand  for  restitution  of  the  premises  by  the 
vendor,  is  answered  by  the  cases  above  named,  and  notably 
by  the  case  of  Olock  v.  HouHurd  dk  Wilson  Colony  Co.,  123 
Cal.  1,  [69  Am.  St.  Rep.  17,  43  L.  R.  A.  199,  55  Pac.  713], 
where  tiie  principles  governing  such  contracts  as  the  one 
here  are  elaborately  considered  and  ably  expounded.  The 
following  is  what  the  court  in  that  case,  among  other  things, 
said: 

''When  an  equitable  showing  is  not  made  to  excuse  the 
breach,  the  vendor  has  the  right  in  equity,  as  he  always  has 
in  law,  to  retain  the  moneys  paid  by  the  vendee.  Therefore, 
we  have  said  that  it  matters  not  in  such  contracts  that  the 
parties  have  declared  that  the  vendor  may  retain  the  moneys 
paid  as  stipulated  damages.  The  name  which  the  parties 
give  does  not  alter  the  fact  nor  change  the  vendor's  rights. 
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If  it  be  said  that  the  clause  for  stipulated  damages  is  void, 
still  the  vendor  is  entitled  to  retain  the  money.  Thus,  in 
Hansbrough  v.  Peck,  5  Wall.  497,  [18  L.  Ed.  520],  the  su- 
preme  court  of  the  United  States,  having  under  considera- 
tion this  identical  question,  says:  'No  rule  in  respect  to  the 
contract  is  better  settled  than  this:  That  the  party  who  has 
advanced  money,  or  done  an  act  in  part  performance  of  the 
agreement,  and  then  stops  short  and  refuses  to  proceed  to  its 
ultimate  conclusion,  the  other  party  being  ready  and  willing 
to  proceed  and  fulfill  all  his  stipulations  according  to  the 
contract,  will  not  be  permitted  to  recover  back  what  has  thus 
been  advanced  or  done.' 

''In  precise  illustration  of  the  proposition  may  be  quoted 
the  language  of  the  learned  Chancellor  Walworth,  in  Eger- 
ion  V.  Peckham,  11  Paige  (N.  Y.),  352:  'The  contract,  it  is 
true,  contains  a  general  provision  that  if  default  be  made  in 
either  of  the  pa3nnents  Strobeck  shall  forfeit  all  the  previous 
payments  and  give  up  possession  of  the  premises.  This,  how- 
ever, is  but  the  legal  effect  of  the  contract  without  such  a 
provision.  (Italics  ours.)  For,  if  no  such  provision  had 
been  contained  in  the  agreement,  the  defendant  might  have 
brought  an  action  of  ejectment  to  recover  the  possession  of 
the  premises,  which  ejectment  suit  this  court  would  not  have 
restrained,  except  upon  the  terms  of  paying  the  balance  of 
the  purchase  money  and  the  costs  of  suit.  Nor  could  the 
payments  already  made  pursuant  to  the  terms  of  the  con- 
tract have  been  recovered  back  if  the  vendee  had  refused  to 
complete  his  purchase,  even  if  this  dause  of  forfeiture  had 
not  been  inserted  in  the  contract.^  "     (Italics  ours.) 

In  a  concurring  opinion  by  Mr.  Justice  Harrison  in  the 
Glock  case  and  concurred  in  by  Justices  Garoutte  and  Van 
Fleet,  it  is  said:  "The  provision  that  in  case  of  default  by 
the  plaintiff  to  comply  with  his  agreement  he  should  forfeit 
his  right  to  whatever  moneys  he  might  theretofore  have  paid, 
and  the  defendant  should  be  released  from  all  obligation  to 
convey  the  property,  was  but  a  declaration  in  express  terms 
of  what  would  have  been  the  legal  rights  of  the  parties  with- 
out such  provision.  The  plaintiff  had  agreed  to  pay  the 
money  to  tiie  defendant  as  a  condition  precedent  to  his  right 
to  demand  a  conveyance  of  the  land,  and  as  the  consideration 
for  the  defendant's  agreement  to  make  the  conveyance,  and 
he  could  not  by  his  mere  default  become  entitled  to  repossess 
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himself  of  the  money  which  he  had  paid  under  this  express 
agreement." 

In  List  V.  Moore,  20  Cal.  App.  623,  [129  Pac.  964],  it  is 
said,  referring  to  the  cases  cited  by  the  attorneys  therein: 
*'It  is  declared  that  the  right  of  ihe  vendor  to  retain  the 
part  of  the  purchase  price  paid  after  the  default  of  the 
vendee  is  independent  of  any  express  clause  in  the  contract 
for  forfeiture  of  rights  or  for  retention  of  the  purchase 
money  as  liquidated  damages,  that  such  clauses  are  merely 
declarations  in  express  terms  of  the  legal  rights  of  the  parties 
under  such  a  contract,  without  them,  and  that  the  validity 
of  such  express  clauses  is  immaterial.  It  is  furthermore  held 
that  in  such  case  it  is  only  where  the  vendor,  after  default 
of  the  vendee,  agrees  to  a  mutual  abandonment  and  rescission 
that  the  vendee  is  entitled  to  receive  the  purchase  money 
paid." 

We  have  said  that  the  notice  of  the  forfeiture  and  demand 
for  the  return  to  plaintiff  of  the  possession  of  the  lands  did 
not  constitute  an  abandonment  and  rescission  of  the  con- 
tract. In  Ovrsler  v.  Thacher,  152  Cal.  745,  [93  Pac.  1007], 
the  notice  of  forfeiture  is  very  much  like  the  one  in  this  case, 
and  it  was  in  that  case  held  that  the  notice  or  the  act  of  giv- 
ing it  did  not  involve  or  constitute  a  rescission.  The  court 
said:  ** Plaintiffs  had  the  right  without  abandoning  or  re- 
scinding the  contract  to  insist  that  by  the  terms  thereof 
defendants,  by  reason  of  their  default,  had  no  further  right 
thereunder.  .  .  .  Their  notice  of  forfeiture  and  demand  for 
possession  of  the  mining  property  were  strictly  in  line  with 
this  claim,  and  were  in  no  sense  a  repudiation  or  abandon- 
ment of  the  contract  or  a  consent  to  a  rescission  thereof.  .  .  . 
There  being  no  rescission  or  abandonment  of  the  contract  by 
the  plaintiffs,  and  the  plaintiffs  at  all  times  having  insisted 
on  the  contract  and  stood  on  its  terms,  and  being  in  no  re- 
spect in  default,  the  vendees  in  default  were  not  entitled  to 
recover  either  the  moneys  paid  by  them  to  plaintiffs  or  the' 
moneys  expended  in  developing  the  property."  (See,  ako, 
Olock  V.  Hotuard  dk  WiUon  Coloruy  Co.,  supra,  and  cases 
therein  cited,  on  what  does  and  does  not  constitute  in  such  a 
case  as  this  a  rescission  of  the  contract.) 

There  is  no  occasion  for  the  entertainment  of  the  remotest 
doubt  that  the  case  here  comes  within  the  doctrines  of  the 
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Clock  and  otlier  cases  above  cited,  and  that  the  judgment 
appealed  from  should,  thereforoi  be  affirmed.  It  is  so 
ordered. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  January  7,  1919. 

Angellotti,  C.  J.,  Sloss,  J.,  Lawlor,  J.,  and  Lennon,  J.,  con* 
curred* 


[Civ.  No.  2881.    Pirrt  Appellate  Diatrict.— November  9,  1918.] 

EFFIE  C.  GLENN  et  al..  Appellants,  v.  CALIFORNIA 
TBONA  COMPANY  (a  Corporation),  et  al.,  Respondents. 

Corporations — ^Assessmxnt  —  Action  to  Annul  —  PI^badings  —  Com- 
plaint Insufficient. — ^The  complaint  in  this  action  to  annul  an 
assessment  on  the  capital  stock  of  a  corporation  and  to  vacate  the 
sale  thereunder  of  delinquent  stock,  which  did  not  allege  that  the 
assessment  was  not  levied  for  the  purpose  of  paying  the  expenses 
of  the  corporation,  or  of  conducting  its  business,  or  of  paying  its 
debts,  or  that  the  company  was  free  from  debt,  was  fktally  defec- 
tive and  was  not  aided  by  an  allegation  that  the  purpose  of  the 
assessment  was  to  "freeze  out"  the  plaintiffs. 

Td. — Tender  of  Sals  Price  Necessabt. — ^Under  section  347  of  the  Civil 
Code,  a  complaint  in  an  action  to  recover  stock  of  a  corporation 
sold  for  a  delinquent  assessment  is  insufficient  without  an  averment 
of  a  tender  of  the  amount  of  the  assessment  or  the  price  for  which 
the  stock  was  sold. 

Pleading — Befusino  Leave  to  Amend. — ^Where  a  party  has  been  per- 
mitted to  amend  a  complaint  three  times  and  still  fails  to  state  a 
cause  of  action,  it  cannot  be  presumed  that  a  trial  court  abused  itft 
discretion  in  refusing  leave  to  further  amend. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Alameda  County.    William  H.  Waste,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 
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B.  H.  Countryman,  for  Appellants. 

Charles  W.  Slack,  Chauncey  S.  Goodrich,  and  Perry  Evans, 
for  Certain  Bespondents. 

BEASLT,  J.,  pro  tern. — This  is  an  action  brought  to  annul 
an  assessment  on  the  corporate  stock  of  the  California  Trona 
Company,  and  to  vacate  the  sale  of  delinquent  stock  belong- 
ing to  the  plaintiffs.  The  action  was  begun  in  May,  1912. 
A  third  amended  complaint  was  filed  on  May  3,  1915.  De- 
murrers by  the  defendants  to  this  third  amended  complaint 
were  sustained  on  April  21,  1916,  and  judgment  was  entered 
on  April  25,  1916.    The  appeal  is  taken  from  that  judgment. 

One  of  the  attacks  upon  the  assessment  made  in  the  third 
amended  complaint  was  based  upon  the  allegation  that  the 
board  of  directors  which  levied  the  assessment  was  not  the 
legal  board  of  directors  of  the  company.  Between  the  time 
of  the  filing  of  the  third  amended  complaint  and  the  decision 
on  demurrer  the  supreme  court,  in  the  case  of  Dolbear  v. 
WUkinson,  172  Cal.  366,  [Ann.  Cas.  1917E,  1001,  156  Pac 
488],  decided  that  this  board  of  directors  was  the  legally 
elected  and  constituted  board  of  directors  of  the  corpora- 
tion. That  point  is,  therefore,  not  insisted  upon  by  the 
appellants ;  but  they  do  insist  that  the  assessment  is  void  for 
other  reasons  arising  out  of  the  following  facts:  It  is  alleged 
that  the  assessment  was  levied  for  the  purpose  of  "freezing 
out"  the  plaintiffs  by  having  their  stock  sold  thereunder. 
It  is  further  alleged  that  certain  of  the  individual  defend- 
ants, namely,  B.  J.  Boyes,  Guy  Wilkinson,  Lucien  Simon, 
Goodrich,  and  Hanus,  are  the  directors  of  the  California 
Trona  Company,  and  that  the  other  individual  defendants 
are  stockholders  of  that  company.  It  is  further  alleged  that 
these  stockholders  and  directors  are  mere  dummies  for  the 
Foreign  Mines  Development  Company,  another  corporation, 
organized  in  Great  Britain.  There  is  a  further  allegation 
that  by  a  judgment  of  the  superior  court  of  the  city  and 
county  of  San  Francisco  entered  previous  to  the  sale  of 
plaintiff's  stock,  the  defendants  were  enjoined  from  using 
a  certain  judgment  of  said  court  existing  in  their  favor 
to  settle  any  assessment  upon  any  of  the  stock  of  the  Cali- 
fornia Trona  Company.    This  latter  judgment  is  character- 
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ized  as  a  ''purported'*  judgment,  which  it  is  alle,?<*d  is 
•'claimed"  by  Simon  and  his  wife.  There  is  no  allegation 
in  this  third  amended  complaint  sufficient  to  impeach  the 
validity  of  that  judgment.  Indeed,  from  the  allegations  of 
1  the  complaint  it  must  be  held  to  appear  upon  the  face  thereof 
that  this  judgment  is  a  valid  judgment,  for  it  is  presumed  to 
be  valid  in  the  absence  of  allegations  showing  its  invalidity, 
and  this  is  especially  true  upon  a  collateral  attack  such  as 
that  made  upon  it  in  this  action.  It  is  further  alleged  that 
Simon  and  his  wife  and  the  other  defendants  did  use  this 
judgment  in  violation  of  the  injunction  for  the  settlement 
of  the  assessments  upon  certain  stock  of  the  defendants;  and 
it  is  also  alleged  that  the  sale  of  the  stock  was  not  made  at 
public  auction  but  behind  closed  and  locked  doors,  in  a  room 
to  which  no  person  was  admitted  except  upon  permission 
of  the  individual  defendants  in  this  action.  It  is  also  averred 
that  Phillips,  one  of  the  plaintiffs,  who  held  twenty  shares 
of  the  stock  of  the  California  Trona  Company,  evidenced 
by  a  single  certificate,  tendered  immediately  before  the  sale 
to  a  person  who  claimed  at  that  time  to  be  the  secretary  of 
the  corporation,  but  who  is  not  alleged  to  have  been  actually 
such  secretary,  sufficient  money  to  cover  the  assessment  on 
six  of  his  shares  and  the  costs  incurred  by  the  corporation 
up  to  that  time  in  preparing  for  the  sale. 

These  allegations  are  not  sufficient  to  show  an  invalid  as- 
sessment. The  directors  of  the  corporation  had  power  under 
section  331  of  the  Civil  Code  to  assess  the  stock  of  the  cor- 
poration for  the  purpose  of  paying  expenses,  conducting  busi- 
ness, or  paying  debts  of  the  corporation.  It  is  not  alleged  in 
this  complaint  that  this  assessment  was  not  levied  for  the 
purpose  of  paying  the  expenses  of  the  corporation  or  of  con- 
ducting its  business,  and  it  is  not  only  not  alleged  that  the 
company  was  free  from  debt,  or  that  this  assessment  was  not 
levied  for  the  purpose  of  paying  its  debts,  but  it  appears 
upon  the  face  of  the  complaint  itself,  construing  it  according 
to  the  familiar  rule  for  the  construction  of  pleadings  upon 
demurrer,  that  there  was  a  valid  judgment  for  forty  thou- 
sand dollars  existing  in  favor  of  Simon  and  his  wife  against 
the  corporation  at  the  time  this  assessment  was  levied.  The 
burden  is  upon  the  party  attacking  an  assessment  to  show 
its  invalidity,  and  no  facts  appear  in  this  complaint  sufficient 
to  show  that  this  is  other  than  a  valid  assessment;  not  even 
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th«  allegation  that  tlie  purpose  of  the  assessment  was  to 
''freeze  out'*  the  plaintiffs  is  sufficient  to  invalidate  it.  {Von 
Horst  V.  American  Hop  A  Barley  Co.,  177  Fe<L  976.)  In  that 
case  United  States  District  Judge  Van  Fleet,  in  passing  upon 
this  question  raised  in  the  same  way  by  a  demurrer  to  a  com- 
plaint, said:  *'It  is  not  alleged  in  any  specific  way  that  the 
assessment  was  not  levied  for  a  proper  purpose,  but  simply 
that  it  was  not  levied  in  good  faith,  but  for  the  purpose  of 
freezing  out  this  complainant  Since  fraud  will  not  be  pre- 
sumed, but  must  be  made  to  appear,  this  averment  is  not  suffi- 
cient to  negative  the  presumption  that  the  assessment  was 
levied  for  a  proper  purpose.''  This  is  but  the  application  of 
the  general  rule  that  where  the  act  done  is  not  illegal  the 
motive  which  prompts  it  is  immaterial.  (Clapton  v.  ChandUr, 
27  Cal.  App.  595,  [150  Pac.  1012].)  The  circumstances  sur- 
rounding the  levying  and  enforcement  of  this  assessment  may 
have  been  suspicious,  even  reprehensible,  and  perhaps  fraud- 
ulent; but  if  so,  counsel  for  plaintiff  should  have  been  able 
to  set  them  forth  specifically  and  clearly,  and  as  he  has  not 
been  able  to  do  so  after  four  attempts,  the  trial  court,  com- 
pelled to  either  find  a  sufficient  cause  of  action  stated  in  the 
complaint  or  to  sustain  the  demurrer,  was  right  in  taking 
the  latter  course,  so  far  as  the  attack  upon  the  assessm^it 
for  fraud  is  concerned. 

Assuming,  but  not  deciding,  that  the  sale  was  invalid,  still 
plaintiffii  have  not  stated  a  cause  of  action  in  their  complaint 
to  set  aside  the  sale,  for  under  section  347  of  the  Civil  Code 
no  action  must  be  sustained  to  recover  stock  sold  for  delin- 
quent assessments  ui>on  the  ground  of  irregularity  or  defect 
in  the  sale,  unless  the  party  seeking  to  maintain  such  action 
first  pays  or  tenders  to  the  corporation,  or  the  party  holding 
the  stock  sold,  the  sum  for  which  the  same  was  sold.  It  is 
not  alleged  in  the  complaint  that  any  of  the  plaintiffs  except 
Phillips  tendered  the  sum  for  which  any  of  the  stock  was 
sold  under  this  assessment  at  any  time.  Phillips  is  averred 
to  have  tendered  the  assessment  on  six  shares,  as  above  stated, 
to  a  person  who  claimed  to  be,  but  is  not  averred  to  have  been, 
the  secretary  of  the  corporation,  and  it  is  averred  that  the 
directors  of  the  corporation  refused  to  receive  the  money,  but 
proceeded  in  spite  of  this  tender  to  sell  the  six  shares  of 
stock.    As  to  all  the  plaintiffs  except  Phillips^  under  the  fore- 
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going  section  347  of  the  Civil  Code,  the  complaint  is  insuffi- 
cient because  of  the  failure  to  aver  any  tender  whatever. 
We  think  Phillips  also  has  failed  to  state  a  cause  of  action 
in  not  going  further  than  his  allegations,  and  offering  in  his 
complaint  to  do  equity  by  paying  the  assessment,  for  it  was 
held  in  Buena  Vista  etc.  Co.  v.  Tuohy,  107  Cal.  243,  [40  Pac. 
386],  that  a  plaintiff  seeking  equity  must  do  equity,  and  that 
a  complaint  in  equity  which  does  not  offer  to  do  equity  is 
demurrable.  The  foregoing  section  of  the  code  is  no  more 
than  declaratory  of  this  maxim  of  equity  jurisprudence,  and 
the  general  rule  of  equity  pleading  above  referred  to  must  be 
applied  to  it 

There  are  other  objections  to  this  complaint  of  equal  im- 
portance, but  the  objections  noticed  were  fatal  to  it  as  a 
pleading,  and  the  order  sustaining  the  demurrer  was,  there- 
fore, correct. 

The  plaintiffs  object  to  that  part  of  the  order  which  re- 
fused them  permission  to  further  amend;  but  it  cannot  be 
presumed,  where  a  party  has  filed  a  complaint  and  has  been 
permitted  to  amend  it  three  times,  and  still  fails  to  state  a 
cause  of  action,  that  the  superior  court  abused  its  discretion 
in  refusing  leave  to  further  amend. 

The  judgment  is  affirmed. 

Lennon,  P.  J.,  and  Sturtevant,  J.,  pro  tern.,  concurred. 


[dr.  No.  2558.    First  Appdlat«  DiBtriet.— November  11,  1918.] 
B.  HUFPAKEB,  Appellant,  v.  JOHN  GRAY,  Respondent. 

JuDOifENT-^AoTiON  TO  Vaoati — FRAUD  AS  GiouND. — ^A  judgment  wOl 
not  be  set  aside  on  tbe  ground  of  fraud  in  its  procurement  unless 
the  fraud  was  eztrinsie  or  collateral  and  prevented  a  fair  submis- 
sion of  the  eontroversj. 

lo. — ^Thxtt  and  Suppression  or  Documxntb. — Theft  and  suppression, 
by  the  successful  party  to  an  action,  of  documents  necessary  to  the 
opposite  party  for  the  presentation  of  his  case,  do  not  constitute  ex- 
trinsie  or  collateral  fraud  warranting  the  annulment  of  a  judgment. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County.    Everett  J.  Brown,  Judge. 
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The  facts  are  stated  in  the  opinion  of  the  court 
Bodolph  Hatfield   and  E.  Hnffaker,  for  Appellant. 
John  L.  McVey,  for  Respondent. 

LENNON,  P.  J. — ^This  is  an  appeal  from  a  final  judgment 
rendered  upon  a  demurrer  by  the  superior  court  of  the  county 
of  Alameda. 

A  bill  in  equity  was  filed  to  vacate  and  set  aside  a  judg- 
ment in  the  case  of  John  Gray  v.  E.  Hhififaker,  rendered  by 
the  same  court  on  January  30,  1915.  The  allegations  of  the 
bill  are  that  the  judgment  sought  to  be  vacated  was  procured 
by  fraud  on  the  part  of  the  plaintiff  in  that  action,  for  the 
reason  that  said  plaintiff  stole  from  defendant  certain  papers 
enumerated  and  described  in  said  bill,  which  papers  were 
necessary  for  a  proper  defense  to  said  action ;  that  on  account 
of  being  deprived  of  such  written  evidence,  defendant  was 
unable  by  his  own  testimony  to  sustain  his  defense ;  that  de- 
fendant did  not  discover  the  fact  that  the  said  papers  had 
been  stolen  by  plaintiff  until  thirty  days  before  bringing 
the  present  action.  A  demurrer  to  the  bill  was  sustained. 
The  question  upon  this  appeal  is  as  to  the  correctness  of  the 
ruling  on  demurrer.  The  issue  being  raised  by  demurrer,  we 
assume,  for  a  decision  of  the  question  involved,  that  all  the 
allegations  of  the  complaint  are  true. 

It  seems  that  the  facts  in  this  case  bring  it  squarely  within 
the  reasoning  of  the  case  of  Pico  v.  Cohn,  91  Cal.  129,  [25 
Am.  St.  Rep.  159,  13  L.  R.  A.  336,  25  Pac.  970,  27  Pac.  537]. 
The  discussion  in  that  case  fairly  answers  all  the  arguments 
of  appellant  here.  The  court  tbere  points  out  that  it  haa 
been  settled  beyond  all  controversy  that  a  decree  will  not  be 
vacated  merely  because  it  was  obtained  by  forged  documents 
or  perjured  testimony,  giving  as  a  reason  for  the  rule,  that 
there  must  be  an  end  of  litigation;  and  that  when  parties 
have  once  submitted  a  matter,  or  have  had  an  opportunity  of 
submitting  it,  for  investigation  and  determination,  and  when 
they  have  exhausted  every  means  for  reviewing  such  deter- 
mination  in  the  same  proceeding,  it  must  be  regarded  as  final 
and  conclusive  unless  it  can  be  shown  that  the  jurisdiction 
of  the  court  has  been  imposed  upon,  or  that  the  prevailing 
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party,  by  some  extrinsic  or  collateral  fraud,  has  prevented 
a  fair  submission  of  the  controversy.  The  court  then  pro- 
ceeds to  an  explanation  of  the  meaning  of  the  term  ''extrinsic 
or  collateral  fraud,"  and  enumerates  such  instances  as: 
Keeping  the  unsuccessful  party  away  from  the  court  by  false 
promise  of  a  compromise,  or  purposely  keeping  him  in  ignor- 
ance of  the  suit ;  or  where  an  attorney  fraudulently  pretends 
to  represent  a  party  and  connives  at  his  defeat,  or  being 
regularly  employed,  corruptly  sells  out  his  client's  interest. 
The  court  then  proceeds  with  the  analysis  and  says: 

*'In  all  such  instances,  the  unsuccessful  party  is  really  pre- 
vented, by  the  fraudulent  contrivance  of  his  adversary,  from 
having  a  trial ;  but  when  he  has  a  trial,  he  miist  be  prepared 
to  meet  and  expose  perjury  then  and  there.  He  knows  that 
a  false  claim  or  defense  can  be  supported  in  no  other  way; 
that  the  very  object  of  the  trial  is,  if  possible,  to  ascertain 
the  truth  from  the  conflict  of  the  evidence,  and  that,  neces- 
sarily, the  truth  or  falsity  of  the  testimony  must  be  deter- 
mined in  deciding  the  issue.  The  trial  is  his  opportunity  for 
making  the  truth  appear.  If,  unfortunately,  he  fails,  being 
overborne  by  perjured  testimony,  and  if  he  likewise  fails  to 
show  the  injustice  that  has  been  done  him  on  a  motion  for  a 
new  trial,  and  the  judgment  is  affirmed  on  appeal,  he  is  with- 
out remedy.  .  .  . 

''But  counsel  for  appellant  seek  to  distinguish  this  case 
from  those  in  which  it  has  been  held  that  a  judgment  will 
not  be  set  aside  by  reason  of  its  being  based  upon  forged 
documents  or  perjured  testimony.  They  say  that  the  fraud 
committed  by  Cohn  was  the  bribing  of  Johnson ;  that  this  was 
collateral  and  extrinsic;  that  it  was  not  and  could  not  have 
been  the  object  of  investigation  at  the  trial  of  the  original 
action.  We  do  not  think  this  distinction  can  be  maintained. 
The  fraud  that  Cohn  committed  was  the  production  of  per- 
jured evidence  in  support  of  his  defense.  The  means  by 
which  he  induced  the  untness  to  swear  falsely  was  bui  an  in- 
cident.^' 

We  think  in  the  present  case,  that  the  fraud  by  which 
plaintiff  obtained  his  judgment  was  by  means  of  his  own  per- 
jured testimony,  because  it  is  alleged  that  the  plaintiff, 
knowing  of  the  existence  of  the  stolen  documents,  suppressed 
them  and  denied  their  existence.    The  theft  and  suppression 
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of  the  documents  were  merely  incidents  and  means  of 
strengthening  his  perjured  testimony.  Of  course,  it  may  be 
said  if  the  theft  had  been  proven  at  the  trial,  the  testimony 
of  the  plaintiff  would  have  been  discredited;  but  it  is  equally 
true  that  in  the  case  of  Pico  v.  Cohn,  above  cited,  if  the 
bribery  had  been  proven,  the  testimony  of  the  witness  would 
have  been  of  no  ^ect. 

Appellant  has  not  cited  and  we  are  unable  to  find  any  case 
in  this  state  overruling  or  modifying  the  doctrine  as  ex- 
pressed in  the  case  herein  discussed. 

The  judgment  is  affirmed. 

Beasly,  J.,  pro  tem.,  and  Sturtevant,  J.,  pro  tern.,  con- 
curred. 


[QSr.  No.  2700.    Seeond  Appellate  Distriet.— Noyember  11,  1918.] 

CHARLES  C.  HIRONS  et  al..  Respondents,  v.  MONTROSE 
W.  GLARE  et  al.,  as  Members  of  the  Board  of  Trustees 
of  the  City  of  East  San  Diego  et  aL,  Appellants. 

Pleading — ^Vibifixd  Complaint— Gskshal  Denial. — A  general  denial 
in  sn  answer  ia  insufficient  to  put  in  issue  the  material  allegations 
of  a  yerified  complaint. 

Municipal  CoapoSATioNs— <k>NSOLiDATioN — ^East  San  Diego  and  Ban 
Diego — Call  fob  Specul  Eleohon — Supficienct  op  Petition. — 
Under  the  provisions  of  the  Municipal  Consolidation  Act  of  1913 
(Stats.  1913,  p.  577)  as  amended  in  1915  and  1917  a  petition  signed 
by  one-fourth  of  the  qualified  electors  of  the  city  of  East  San  Diego 
filed  with  the  legislatiTo  body  of  that  city  gave  the  power,  and 
created  the  duty,  in  such  body  to  call  a  special  election  for  the  con- 
solidation of  that  city  with  the  city  of  San  Diego  adjacent  and  con- 
tiguous thereto,  and  a  certificate  of  the  cily  clerk  as  to  the  suffi- 
ciency of  the  petition  was  not  necessary. 

Xd. — Mandamus  —  Judgment  —  Yaliditt. — A  judgment  in  mandannu 
proceedingi  directing  the  trustees  of  the  city  of  East  San  Diego 
to  call  a  special  election  within  fifty  days  under  the  Municipal  Con- 
solidation Act  was  not  void  because  of  the  claimed  impossibility  of 
compliance  by  the  city  trustoes  since  most  of,  if  not  all,  the  steps 
to  be  taken  for  the  calling  of  such  election  could  have  been  taken 
at  special  or  adjourned  meetings. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County.    W.  A.  Sloane,  Judge. 

The  f  aets  are  stated  in  the  opinion  of  the  court 

F.  G.  Blood,  for  Appellants. 

Allen  Brant  and  John  H.  Moore,  for  Respondents. 

lilYERS,  J.,  pro  tern. — This  is  an  appeal  from  a  judgment 
of  the  superior  court,  after  hearing  upon  the  return  of  an 
alternative  writ  of  mandate  and  defendants'  answer  thereto, 
adjudging  and  ordering  that  a  peremptory  writ  issue  com- 
manding and  directing  said  defendants,  as  trustees  of  the 
city  of  East  San  Diego,  a  municipal  coi-poration  of  the  sixth 
class,  to  call  and  hold  a  special  election  for  the  consolidation 
of  said  city  with  the  city  of  San  Diego,  adjacent  and  con- 
tiguous thereto,  pursuant  to  the  provisions  of  the  Municipal 
Consolidation  Act  of  1913,  and  the  amendments  thereto  of 
1915  and  1917. 

The  court  below  filed  findings  of  fact  wherein  it  found, 
generally  and  specifically,  that  all  the  material  allegations  of 
the  complaint  are  true.  It  appears,  moreover,  from  an  in- 
spection of  the  record  that  all  of  these  allegations  were  ad- 
mitted by  the  failure  to  deny  them  in  the  answer.  The  com- 
plaint being  verified,  a  general  denial  was  insuf&cient  to  put 
them  in  issue. 

From  the  facts  thus  established,  it  appears  that  a  petition 
was  duly  filed  with  said  board  of  trustees  of  said  city  of  East 
San  Diego,  signed  by  more  than  one-fourth  in  number  of  the 
qualified  electors  of  said  city,  asking  and  requesting  that  a 
special  election  be  called  to  vote  upon  the  question  of  such 
consolidation,  and  that  said  defendants  refused  and  ever  since 
have  refused  to  call  or  hold  said  election. 

Appellants'  first  contention  is  that  they  were  not  required 
to  call  said  election  because  it  does  not  appear  that  the  city 
clerk,  to  whom  the  petition  was  referred  by  them  for  check- 
ing, ever  reported  back  to  them  that  it  was  sufficient.  Ap- 
pellants cite  Davenport  v.  City  of  Los  Angeles,  146  Cal.  511, 
[80  Pac.  684].  That  case  is  not  in  point  here.  It  arose 
under  a  provision  of  the  charter  of  Los  Angeles,  which  ex- 
pressly made  such  certificate  of  the  city  clerk  a  condition  pre* 
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cedent  to  the  action  of  the  city  council.  The  statute  under 
which  petitioners  are  proceeding  here  does  not  provide  for  or 
require  any  such  certificate.  It  provides  as  follows:  *' When- 
ever a  petition,  signed  by  not  less  than  one-fourth  in  number 
of  the  qualified  electors  of  any  municipal  corporation,  .  .  . 
is  filed  with  the  legislative  body  thereof,  asking  that  such 
municipal  corporation  and  any  other  municipal  corporation 
contiguous  thereto,  designated  in  such  petition,  ...  be  con- 
solidated, such  legislative  body  must,  without  delay,  call  a 
special  election,"  etc.  This  case  is,  therefore,  ruled  by  the 
case  of  People  v.  Totm  of  Ontario,  148  Cal.  625,  635,  [84 
Pac.  205],  wherein  the  court  says:  '*It  is  the  petition  signed 
by  the  requisite  number  that  gives  the  power  and  creates  the 
duty.'' 

Appellants  urge  that  the  Municipal  Consolidation  Act  here 
in  question  (Stats.  1913,  p.  577),  as  amended  in  1915  [Stats. 
1915,  p.  311],  and  in  1917  [Stats.  1917,  p.  26],  is  in  viola- 
tion  of  section  18,  article  XI,  of  the  constitution,  which  pro- 
vides: *'No  county,  city,  .  .  .  shall  incur  any  indebtedness 
or  liability  in  any  manner  or  for  any  purpose  exceeding  in 
any  year  the  income  and  revenue  provided  for  such  year 
without  the  assent  of  two-thirds  of  the  qualified  electon 
thereof,  voting  at  an  election  to  be  held  for  that  purpose.'* 

The  original  act,  as  enacted  in  1913,  provided  for  the  sub- 
mission to  the  voters,  at  an  election  held  under  it,  of  the  ques- 
tion whether  or  not  the  city  in  which  they  were  voting  should, 
in  the  event  of  such  consolidation,  assume  and  become  liable 
for  its  pro  rata  of  specified  bonded  indebtedness  which  had 
been  theretofore  created  by  the  other  city  with  which  such 
consolidation  was  proposed.  It  further  provided  that,  in  the 
event  of  an  affirmative  two-thirds  vote  thereon,  the  property 
in  such  city  should,  after  the  consolidation,  be  taxed  equally 
with  the  property  in  the  other  dty  for  the  payment  of  such 
bonded  indebtedness.  By  the  amendments  of  1915  and  1917 
this  provision  for  a  two-thirds  aflSrmative  vote  was  changed 
to  a  majority  vote;  and  appellants'  contention  is  that  the 
statute  as  so  amended  is  in  violation  of  the  constitutional 
prohibition  above  referred  to  and  is,  therefore,  void. 

The  first  answer  which  suggests  itself  is  that,  so  far  as  dis- 
closed by  the  record  in  this  case,  no  question  of  the  incurring 
or  assumption  of  indebtedness  is  involved.  Appellants  in 
their  brief  quote  what  they  assert  to  be  a  copy  of  the  petition 
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for  the  dection  involved  in  this  case,  but  the  record  before  us 
does  not  bear  out  this  assertion.  This  is  an  appeal  under  the 
alternative  method  and  comes  before  us  on  the  clerk's  tran- 
script alone,  which  contains  duly  certified  copies  of  the  judg- 
ment-roll, the  peremptory  writ  of  mandamus,  Exhibit  "A'* 
(whatever  that  may  be),  notice  of  appeal  and  notice  to  pre- 
pare transcript  Bound  in  with  this  are  certain  other  papers 
which  we  might  guess  are  copies  of  papers  which  may  have 
been  received  in  evidence  during  the  trial.  But  there  is  nothing 
in  the  record  which  in  any  way  identifies  them,  and  we  are 
therefore  wholly  unwarranted  in  making  such  an  assumption. 
If  we  should  assume,  however,  that  the  question  of  the  assump- 
tion of  such  bonded  indebtedness  was  involved  in  the  election 
here  sought  to  be  called,  it  is  apparent  that  the  question  of 
the  constitutionality  of  the  statute  in  this  connection  would 
not  be  raised,  unless  at  that  election  the  proposition  should 
receive  an  affirmative  vote  of  more  than  a  majority  and  less 
than  two-thirds  of  the  electors,  and  we  are  not  called  upon 
here  to  speculate  on  the  question  whether  or  not  in  such  event 
it  would  be  held  that  the  amendments  of  1915  and  1917  were 
unconstitutional,  thus  leaving  the  statute  as  originally  en- 
acted in  1913  in  full  force  and  effect. 

In  view  of  what  we  have  just  said,  we  do  not  deem  it  neces- 
sary to  consider  appellants'  contention  that  if  the  act  be 
unconstitutional,  then  it  follows  that  the  petition  was  signed 
by  the  voters  under  a  misapprehension  as  to  its  effect  and 
cannot  be  made  the  basis  of  any  action  in  the  premises. 

It  is  further  contended  that  the  judgment  here  is  void 
because  of  the  impossibility  of  compliance  therewith  by  the 
defendant  trustees.  The  judgment  provided  for  the  issuance 
of  a  peremptory  writ,  commanding  defendants  to  fix  the  date 
for  the  holding  of  said  election  not  later  than  fifty  days  from 
the  service  thereof.  Appellants  call  attention  to  the  fact  that 
the  regular  meetings  of  the  board  of  trustees  of  the  city  of 
East  San  Diego  are  fixed  by  ordinance  to  be  held  on  the  first 
and  third  Tuesdays  of  each  month.  They  present  a  schedule 
of  the  steps  required  to  be  taken  in  tlie  calling  and  holding 
of  such  election,  from  which  they  conclude  that  the  earliest 
possible  date  on  which  it  could  have  been  held  would  be  sixty- 
eight  days  after  the  service  on  them  of  the  peremptory  writ. 
This  is  based  upon  the  assumption  that  no  steps  would  be 
taken  by  them  except  at  regular  meetings,  and  wholly  ignorea 
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the  fact  that  most,  if  not  all,  of  such  steps  could  have  been 
taken  at  special  or  adjourned  regular  meetings,  as  provided 
in  section  763  of  the  Municipal  Corporation  Act,  [Stats.  1883, 
p.  252]. 
The  judgment  appealed  from  is  affirmed. 

Conre7y  P.  J.^  and  James,  J.,  concurred. 


[Orim.  No.  621.    Second  Appellato  Distriet — ^NoYember  11,  1918.] 
THE  PEOPLE,  Bespondent,  v.  M.  KAWANO,  Appellant- 

CUICINAL   LiLW  —  XJTTKBINe   ChEGK   WITHODT   FUNDS  —  INTENT  TO   Dx- 

FEAui>->Evii>SNCB. — Evideneo  that  a  defendant  drew  a  cheek  on  a 
bank  in  which  he  knew  he  had  no  funds  or  credit,  and  presented  it 
to  and  obtained  the  amount  thereof  from  another  bank,  warranted 
the  inference  that  he  intended  to  defraud  the  latter  of  the  money 
obtained. 

]».— INDOBSSMXNT  BT  Thisd  Pkrson — ^Patiixnt  bt  Inbobseb. — ^The  eir- 
eumstanees  in  such  case,  that  before  presenting  the  check  to  the  bank 
from  which  he  obtained  the  money,  he  procured  itfe  indorsement  by 
a  third  party  who  afterward  paid  the  check,  in  no  way  militates 
against  the  reasonableness  of  the  inference  that  the  defendant,  at 
the  time  he  obtained  the  money  on  the  check,  intended  to  defnuid 
the  bank  from  which  he  obtained  the  same. 

Id.— -fiEOONBABT  Eyidbnob  OF  Bank's  Books. — Evidence  by  the  "credit 
remittance"  man  of  the  bank  on  which  such  check  was  drawn  to  the 
effect  that  he  had  examined  the  books  of  that  bank  and  that  the  de- 
fendant at  the  time  such  check  was  drawn  had  no  account  or  credit 
in  that  bank,  was  competent  under  subdivision  5  of  section  1855  of 
the  Code  of  Civil  Procedure. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Luis  Obispo  County,  and  from  an  order  denying  a  motion  for 
a  new  triaL    T.  A.  Norton,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

M.  R.  Van  Wormer,  for  Appellant 

U.  S.  Webb,  Attorney-General,  and  Joseph  L.  Lewinsohn, 
Deputy  Attorney-General,  for  Respondent 
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MYERS,  J.,  pro  tern. — Thia  is  an  appeal  from  a  judgment 
of  conviction  under  section  476a  of  the  Penal  Code,  and  from 
an  order  denying  a  motion  for  a  new  trial. 

Defendant  was  charged  by  information  with  having  made, 
drawn,  uttered  and  delivered  to  the  Commercial  Bank  of  San 
Luis  Obispo  a  certain  check  for  the  sum  of  $15  on  the  First 
National  Bank  of  Los  Angeles,  with  intent  to  defraud  said 
Commercial  Bank,  knowing  that  he  did  not  have  sufficient 
funds  or  credit  with  said  First  National  Bank  to  meet  the 
same.  The  evidence  showed  that  on  March  5,  1918,  the  de- 
fendant presented  to  the  Commercial  Bank  a  blank  check  of 
the  First  National  Bank  and  ''wanted  to  get  $15."  The 
teller  thereupon  filled  in  the  check  for  that  amount  to  the 
order  of  his  bank  and  the  defendant  signed  it.  The  teller 
refused  to  cash  the  check  without  the  signature  of  an  indorser 
thereon,  and  defendant  took  it  away  and  secured  the  indorse- 
ment of  one  Eurokawa  thereon,  after  which,  on  the  same  day, 
he  brought  it  back  to  the  Commercial  Bank,  delivered  it, 
and  received  the  cash  on  it.  The  check  was  returned  unpaid 
and  was  never  paid  by  the  First  National  Bank,  but  the 
amount  thereof  was  later  paid  to  the  Commercial  Bank  by 
the  indorser,  Kurokawa. 

Two  points  are  made  upon  the  appeal.  1.  "That  there  was 
no  evidence  that  defendant  intended  to  defraud  the  Com- 
mercial Bank  of  San  Luis  Obispo."  Appellant  urges  in  this 
connection  that  it  is  apparent  from  the  evidence  that  if  de- 
fendant intended  to  defraud  anyone,  it  must  have  been  the 
indorser,  Eurokawa,  who  was  financially  responsible  and  who 
did  in  fact  eventually  pay  the  check.  It  is  urged  by  the  re- 
spondent that  the  offense  was  complete  when  the  defendant 
first  signed  and  presented  the  check  to  the  Commercial  Bank, 
without  Eurokawa 's  indorsement  thereon,  under  the  terms  of 
the  statute,  which  provides  that  the  making  or  drawing  or 
uttering  or  delivering,  under  the  conditions  specified,  shall 
constitute  the  offense.  Whether  this  be  correct  or  not,  it 
seems  sufficient  to  say  that  when  the  defendant,  upon  the 
second  occasion,  presented  the  indorsed  check  to  the  Com- 
mercial bank  for  the  purpose  of  getting  the  money  thereon 
and  did  thereby  obtain  the  money,  these  facts,  shown  by  the 
uncontradicted  evidence,  warranted  the  inference  by  the  jury 
of  the  further  fact  that  he  intended  then  and  thereby  to  de- 
fraud said  bank  of  the  money  so  obtained,  if  the  other  ele- 
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xnents  of  the  offense  were  then  existing.  The  circumstance 
that  the  Commercial  Bank  might  be  able  to  and  did  there- 
after in  fact  succeed  in  transferring  the  burden  of  its  loss 
to  the  shoulders  of  the  indorser,  in  no  way  militates  against 
the  reasonableness  of  this  inference. 

This  brings  us  to  the  second  point  urged  by  appellant, 
namely:  ^'That  there  was  no  evidence  that  defendant  had  no 
funds  or  credit  with  the  First  National  Bank  of  Los  Angeles 
at  the  time  he  made  the  check,  or  that  he  knew  he  had  no 
funds  or  credit  there.''  The  credit  remittance  man  of  the 
First  National  Bank,  who  was  charged  with  the  handling  of 
all  business  with  outside  California  banks,  testified  that  he 
had  made  a  personal  inspection  of  the  books  of  the  bank,  in 
company  with  the  auditor  thereof,  with  reference  to  the 
particular  account  of  M.  Eawano,  the  name  of  defendant  and 
the  name  signed  to  the  check,  and  that  there  was  no  account 
on  the  books  of  the  bank  in  that  name  other  than  the  one 
introduced  in  evidence,  and  that  defendant  had  no  credit 
with  said  bank  at  the  time  he  drew  the  check  or  at  any  time 
subsequent  to  October  30,  1912.  The  account  introduced  in 
evidence  was  in  the  name  of  M.  Eawano  and  was  opened  on 
October  22,  1912,  and  dosed  on  October  30,  1912.  Appellant 
urges  that  the  books  of  the  bank  were  the  best  evidence  to 
prove  these  facts,  and  that  the  testimony  of  the  witness  was 
therefore  hearsay  and  incompetent.  The  burden  upon  the 
prosecution  in  this  respect  was  to  prove  a  negative,  namely, 
that  the  books  of  the  bank  did  not  show  a  certain  thing.  If 
appellant's  contention  were  correct,  it  would  have  been  in- 
cumbent upon  the  prosecution  in  this  case  to  bring  into  court 
all  the  books  of  customers'  accounts  with  the  First  National 
Bank  of  Los  Angeles  covering  a  considerable  period  of  time. 
This  brings  this  case  within  the  well-established  exception  to 
the  hearsay  rule,  which  is  stated  as  follows:  ''When  it  is 
necessary  to  prove  the  results  of  voluminous  facts,  or  of  the 
examination  of  many  books  and  papers,  and  the  examination 
cannot  be  conveniently  made  in  court,  the  results  may  be 
proved  by  the  person  who  made  the  examination."  {8an 
Pedro  Lumber  Co.  v.  Reynolds,  121  Cal.  74,  86,  [58  Pac. 
410].)  This  rule  is  codified  in  section  1855  of  the  Code  of 
Civil  Procedure,  subdivision  5,  as  follows:  ** There  can  be  no 
evidence  of  the  contents  of  a  writing,  other  than  the  writing 
itself  I  except  in  the  following  cases:  .  .  •  5.  When  the  original 
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consists  of  ntimerous  accounts  or  other  documents,  which  can« 
not  be  examined  in  court  without  great  loss  of  time,  and  the 
evidence  sought  from  them  is  only  the  general  result  of  the 
whole/' 
The  judgment  and  ordered  appealed  from  are  afSrmed. 

Conrey,  P.  J.,  and  James,  J.^  concurred. 


[Ctf.  No.  2602.    Seeond  Appellate  Distriet.—Norember  12,  1918.] 

MARIAN  0.  HOOKER,  as  Executrix,  etc.,  Appellant,  v. 
EAST  RIVERSIDE  IRRIGATION  DISTRICT  (a  Cor- 
poration),  et  al.,  Respondents. 

iBBIGAnON  DlSTBIOF  BONDS— AOTION  BY  ASSIONKB  TO  BECOyEB  AMOUKV 
•^PLBADING — EOBMSB    ADJUDICATION    01    INVALIDITT — ^DeMUBKER. — 

A  complaint  in  an  action  bj  the  assignee  of  irrigation  district  bonds 
to  recover  the  amount  thereof,  which  sets  forth  in  effect,  among 
other  allegations,  that  in  a  previous  action  by  the  plaintiff's  as- 
signor for  the  amount  then  due  and  unpaid  thereon,  a  federal  court, 
having  jurisdiction  of  the  person  of  the  plaintiff  and  of  the  sub- 
ject matter  in  such  previous  action,  had  rendered  judgment  adjudg* 
ing  each  and  aU  said  bonds  invalid  and  Yoid,  does  not  state  a  cause 
of  action. 

ID«— JUDOMKNT— -OoiiLATEBAL  Attaok. — A  judgment  duly  rendered  bj  a 
court  having  jurisdiction  both  of  the  person  and  subject  matter  can- 
not  be  collaterally  attacked  merely  by  a  showing  that  some  of  the 
evidence  which  might  have  been  produced  by  the  plaintiff  in  sup- 
port of  the  issues  as  framed  was  not  so  produced. 

Id.— Repormation  of  Bonds — Statute  o»  Limitations — Insuitioienot 
or  Complaint. — A  cause  of  action  for  the  reformation  of  irriga« 
tion  district  bonds  on  the  ground  of  mutual  mistake  of  the  parties 
eomes  imder  the  three  years  statute  of  limitations  (subdivision  4  of 
section  338  of  the  Code  of  Civil  Procedure) ;  such  cause  of  action  is 
not  deemed  to  have  accrued  until  the  discovery  of  the  facts  con- 
stituting  the  mistake,  and  unless  there  is  a  direct  allegation  of  the 
discovery  of  the  facts  alleged  to  constitute  such  mistake  within 
three  years  of  the  commencement  of  the  action,  a  demurrer  to  a 
complaint  attempting  to  state  such  a  cause  of  action  is  properly 
sustained. 

'tm.  -Municipal  Corpobatigns — ^Property  Acquired  in  Exchange  po» 
Yoid  Bonds — ^Action  to  Beoover  Property  or  Reasonable  Yalui 
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— AoGBUAL  ov  Causs  ov  Aotion. — A  caiue  of  motion  againBt  a 
nranieipal  oorporation  to  recoTer  property  which  it  has  aequired  in 
exchange  for  yoid  bonds,  or  to  reeover  tiie  faee  value  of  the  bonds 
as  the  reasonable  value  of  the  property  so  acquired,  accrues  at  the 
time  the  bonds  are  delivered,  and  falls  within  the  limitation  pro- 
vided by  subdivision  1  of  section  339  of  the  Code  of  Civil  Procedure. 
Id. — ^AssiONMXNT  ov  Cause  of  Action. — The  right  of  action  in  such 
case  to  recover  the  value  of  the  bonds  in  case  of  their  nonpayment 
passes  to  an  assignee  of  the  bonds  as  an  incident  of  their  ownership. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Bernardino  County.    Frank  F.  Oster,  Judge  Presiding. 

The  facts  are  stated  in  the  opinion  of  the  court 

Lent  ft  Humphrey,  for  Appellant. 

Henry  C.  Goodcell  and  doodcell  ft  Ooodcell,  for  Re- 
spondents. 

MYERS,  J.,  pro  iem. — The  plaintiflp  appeals  from  a  judg- 
ment of  the  superior  court  entered  upon  an  order  sustaining 
defendant's  demurrer  to  her  amended  and  supplemental  com- 
plaint (hereinafter  referred  to  as  "the  complaint")  without 
leave  to  amend.  The  demurrer  is  both  general  and  special, 
the  latter  presenting  numerous  grounds,  of  which  we  deem  it 
necessary  to  consider  here  only  those  which  plead  the  statute 
of  limitations.  All  of  the  special  statutes  of  limitation  which 
may  be  appropriate  thereto  are  pleaded  by  the  demurrer  to 
any  and  every  cause  of  action  alleged  in  the  complaint 

From  the  allegations  of  the  complaint  the  following  facts 
appear:  The  defendant  and  respondent  East  Riverside  Irri- 
gation District  is  a  municipal  corporation  duly  organized  and 
existing  under  the  provisions  of  the  "Wright  Act,'*  [Stats. 
1887,  p.  29],  and  in  1890  had  duly  taken  all  of  the  steps 
necessary  under  the  act  for  the  creation  of  a  bonded  indebted- 
ness in  the  sum  of  two  hundred  and  fifty  thousand  dollars. 
Thereupon  its  board  of  directors  instituted  in  the  superior 
court  of  San  Bernardino  County,  wherein  it  was  situate,  an 
action  in  rem  pursuant  to  an  amendment  to  said  act,  wherein, 
in  December,  1891,  a  decree  was  entered  confirming  the  pro- 
ceedings theretofore  taken  in  the  organization  of  the  district 
and  authorization  of  said  bond  Issue,  and  adjudging  that  the 
district  ''at  the  date  of  said  decree  was  a  duly  and  legally 
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organized  irrigation  district,  possessing  full  power  and  au- 
thority to  issue  and  sell  from  time  to  time  the  bonds  of  said 
district  in  the  sum  of  two  hundred  and  fifty  thousand  dollars, 
and  that  the  bonds  of  said  district  theretofore  issued  in  said 
sum  were  legal  and  valid."  (It  is  manifest  that  the  word 
"issued''  as  used  in  said  decree,  as  well  as  in  said  act,  is  used 
in  the  sense  of  "authorized,"  rather  than  in  the  sense  of 
"executed"  {Wright  v.  East  Riverside  Irr.  Dist,  138  Fed. 
313,  323,  [70  C.  C.  A.  603].)  The  bonds  here  in  question 
were  not  executed  until  more  than  a  year  thereafter.) 

Thereafter,  in  January,  1892,  the  district  entered  into  a 
contract  with  appellant's  testator,  J.  D.  Hooker,  whereby 
Hooker  agreed  to  furnish  and  deliver  a  completed  and  con- 
structed pipe-line,  four  thousand  feet  in  length,  more  or  less, 
to  be  connected  and  laid  in  trenches  and  to  form  a  part  of  the 
irrigation  works  and  system,  at  the  agreed  price  of  $2.50  per 
lineal  foot,  payable  one-half  in  cash  and  one-half  in  such 
bonds  at  their  par  value.  Hooker  duly  performed  this  con- 
tract and  there  became  due  thereon  the  sum  of  $20,642.94, 
instead  of  the  ten  thousand  dollars  originally  contemplated. 
Whereupon,  at  the  request  of  the  district,  Hooker  agreed  to 
accept  five  thousand  dollars  in  cash  in  lieu  of  one-half  cash, 
and  also  agreed  to  accept,  "as  a  medium  of  payment"  of  the 
balance,  bonds  at  par  value.  These  bonds  were  then  exe* 
cuted  and  delivered  to  Hooker  and  the  five  thousand  dollars 
paid  to  him  on  January  27,  1892,  pursuant  to  a  i*esolution  of 
the  board  of  directors.  The  bonds  as  then  issued  bore  the 
signature  of  W.  R.  McCully,  who  was  then  secretary  of  said 
district,  whereas  the  interest  coupons  thereto  attached  bore 
the  engraved  signature  of  J.  A.  Van  Arsdale  as  secretary, 
Van  Arsdale  having  been  secretary  at  the  time  the  bonds  were 
authorized  and  at  the  time  the  bonds  and  attached  coupons 
were  engraved,  at  which  time  his  engraved  signature  was 
appended  to  tiie  coupons  pursuant  to  a  resolution  of  the 
board. 

In  the  latter  part  of  1892  Hooker  sold  and  delivered  the 
bonds  for  a  valuable  consideration  to  C.  Q.  Hooker,  warrant- 
ing them  good  and  valid  and  agreeing  to  take  them  back  if 
they  should  prove  otherwise.  Thereafter,  prior  to  June  29, 
1901,  C.  G.  Hooker  sold  and  transferred  them  for  a  valuable 
consideration  to  C.  0.  Hooker  and  Robert  G.  Hooker,  and 
C,  0.  Hooker  and  Robert  G.  Hooker  then  sold  and  delivered 
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them  for  a  valuable  consideration  to  R.  Percy  Wright ;  all  of 
these  sales  being  under  the  same  warranty. 

The  interest  coupons  were  duly  paid  at  maturity,  up  to  and 
including  January  1,  1897,  since  which  time  no  further  pay- 
ments have  been  made  thereon,  or  upon  the  principal,  which 
was  payable  in  installments.  Wright  presented  for  payment 
the  interest  coupons  then  due,  and  payment  was  refused. 
Thereafter,  and  on  June  29,  1901,  Wright  (a  citizen  of  the 
British  empire)  commenced  an  action  at  law  in  the  United 
States  circuit  court  in  and  for  the  southern  district  of  Cali- 
fornia, against  said  East  Riverside  Irrigation  District  to  re- 
cover judgment  for  the  amount  then  due  and  unpaid  upon 
said  coupons.  Said  defendant  appeared  and  filed  its  answer, 
alleging  that  said  bonds  and  the  coupons  attached  thereto 
were  null  and  void,  specifying,  among  other  defects,  the  fol- 
lowing: That  on  June  27,  1892,  Van  Arsdale,  whose  name 
appears  upon  the  coupons,  was  not  the  secretary  of  said  dis- 
trict, and  that  McCuUy,  whose  name  appeared  upon  the 
bonds  themselves,  was  not  the  secretary  at  the  date  appearing 
upon  the  bonds,  to  wit,  December  30,  1890.  Thereafter,  on 
May  16,  1904,  judgment  was  entered  in  said  action,  adjudg- 
ing each  and  all  of  said  bonds  invalid  and  void  for  the  reason 
above  specified.  Thereafter  the  plaintiff,  Wright,  was 
allowed  a  writ  of  error  from  the  United  States  circuit  court 
of  appeals,  which  resulted,  May  29,  1905,  in  a  decision  by  the 
latter  court  aflBrming  the  judgment.  Thereafter  a  petition 
for  a  writ  of  certiorari  to  review  said  decision  was  presented 
to  the  United  States  supreme  court  and  denied  on  January 
29,  1906. 

Pursuant  to  the  covenants  of  warranty,  the  bonds  were  re- 
transferred  by  mesne  assignments  from  Wright  back  to  J.  D. 
Hooker,  who  again  became  the  owner  thereof  on  or  about 
June  15,  1909.  He  then  again  demanded  payment  of  the  in- 
terest and  principal  installments  then  due,  which  was  re- 
fused; whereupon  he  demanded  payment  of  the  sum  of; 
$15,642.94,  the  amount  remaining  unpaid  under  the  original 
contract,  or  the  return  of  said  pipe-line,  which  demand  was^ 
also  refused.  Thereupon  he  demanded  that  the  directors  of 
the  district  cause  the  property  therein  to  be  assessed  for  taxes 
to  provide  funds  for  the  payment  of  the  amounts  due,  which 
was  refused;  whereupon  he  commenced  this  action  June  29, 
1909. 
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The  complaint  presents  several  difiPerent  aspects  which  are 
illustrated  by  the  prayer,  which,  is  as  follows:  First.  That 
the  bonds  be  adjudged  vidid  and  the  plaintiff  have  judgment 
for  the  amount  due  thereon.  Second.  In  the  event  they  be 
held  not  valid,  that  they  be  reformed  so  as  to  become  enforce- 
able obligations  and  that  plaintiff  have  judgment  for  the 
amount  due  thereon  as  so  reformed.  Third.  In  the  event 
they  be  held  invalid  and  not  susceptible  of  reformation  so  as 
to  render  them  valid,  that  they  be  held  valid  and  enforceable 
promissory  notes  or  obligations  of  defendant  district,  and 
that  plaintiff  have  judgment  for  the  amounts  due  thereon. 
Fourth.  In  the  event  that  the  three  former  prayers  be  de- 
nied, that  the  obligation  of  the  original  pipe-line  contract  be 
held  to  have  been  suspended  by  the  issuance  of  the  bonds  as 
conditional  payment  thereof,  and  that  plaintiff  have  judg- 
ment for  the  amount  due  under  said  original  contract,  with 
interest.  Fifth.  That  any  judgment  awarded  be  decreed  to 
be  a  lien  upon  the  real  property  within  the  district. 

Much  is  said  in  the  briefs  concerning  the  "ethics"  and 
"natural  justice"  of  plaintiff's  claim.  It  is  obvious,  we 
think,  that  the  question  presented  to  this  court  for  determina- 
tion is  whether  or  not,  under  the  facts  alleged  in  the  com- 
plaint, plaintiff  is  entitled  in  this  action  to  the  relief  sought, 
or  to  any  relief,  with  reference,  not  to  the  principles  of  ethics 
or  natural  justice,  but  rather  to  the  established  rules  of  law 
and  equity  jurisprudence. 

Considering  the  complaint  in  the  aspect  first  presented, 
that  of  an  action  upon  the  bonds  as  valid  obligations,  it  does 
not  state  a  cause  of  action,  in  that  it  appears  therefrom  that 
the  plaintiff  is  conclusively  estopped  by  the  judgment  of  the 
federal  court  holding  them  void.  Plaintiff  attempts  to  escape 
from  this  situation  by  alleging  in  her  complaint  that  in  the 
action  in  the  federal  court  the  question  of  an  estoppel  arisin:? 
by  reason  of  the  payment  of  the  first  interest  coupons  was  not 
raised  or  considered;  nor  was  the  decree  validating  said  bonds 
set  up ;  nor  was  the  question  of  the  adoption  of  the  litho- 
graphed signature  of  Van  Arsdale,  as  the  signature  of  the 
then  secretary,  set  up. 

It  is  manifest,  we  think,  that  a  judgment  duly  rendered  by 
a  court  having  jurisdiction,  both  of  the  persons  and  the  sub- 
ject matter,  cannot  be  collaterally  attacked  merely  by  a  show- 
ing that  some  of  the  evidence  which  might  have  been  pro- 
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duced  by  the  plaintiff  in  support  of  the  issues  as  framed  was 
not  so  produced.  Conceding  for  the  moment,  but  not  decid- 
ing, that  the  question  of  the  conclusive  effect  of  the  judgment 
of  the  superior  court  holding  the  bonds  valid  in  the  action  in 
rem  is  not  concluded  by  the  judgment  of  the  federal  court 
because  that  judgment  was  not  pleaded  therein,  it  is  apparent 
that  such  judgment  could  not  determine  the  validity  of  the 
manner  and  mode  of  the  attempted  execution  of  the  bonds, 
which  was  not  attempted  until  a  year  and  a  half  subsequent 
thereto. 

Appellant  also  contends  that  she  is  not  concluded  by  the 
judgment  of  the  federal  court  because  J.  D.  Hooker  was  not 
a  party  thereto.  There  is  no  merit  in  this  contention. 
Hooker  brought  this  action  as  the  successor  in  interest  of 
Wright,  who,  as  the  then  owner  of  these  bonds,  was  plaintiff 
in  the  federal  action.  The  claim  is  nowhere  made  that 
Hooker  was  without  notice  of  any  of  the  steps  or  proceedings 
in  the  federal  court.     (Code  Civ.  Proc,  sec.  1908,  subd.  2.) 

Considering  the  complaint  in  its  second  aspect,  counsel  for 
respondents  argue  with  much  force  that  plaintiff  is  not  en* 
titled  in  any  event  to  a  reformation  of  the  bonds  because  the 
original  contract  pursuant  to  which  they  were  issued  was  in- 
valid. Their  contention  is  that  this  was  a  contract  for  the 
construction  of  a  pipe-line,  rather  than  a  contract  for  a  sale 
and  purchase  of  property,  and  that,  therefore,  the  district  had 
no  authority  under  the  law  to  issue  bonds  in  payment  there- 
for, as  held  in  Hug/hson  v.  Crane,  115  Cal.  404,  [47  Pac.  120], 
and  later  cases.  Their  contention  finds  much  support  in  the 
facts  alleged  in  the  complaint,  but  it  is  not  necessary  to  de- 
cide that  question  here. 

The  action  in  this  aspect  is  for  a  reformation  of  the  bonds 
on  the  ground  of  mutual  mistake  of  the  parties,  it  being  al- 
leged that  both  parties  to  the  contract  believed  and  under- 
stood at  the  time  of  their  delivery  that  they  were  valid.  This 
cause  of  action  comes  under  the  three-year  statute  of  limita- 
tions and  is  not  deemed  to  have  accrued  until  the  discovery 
of  the  facts  constituting  the  mistake.  (Code  Civ.  Proc, 
sec.  338,  subd.  4.)  There  is  no  direct  allegation  in  the  com- 
plaint of  the  discovery  of  the  facts  alleged  to  constitute  the 
mistake  at  any  time  within  three  years  of  the  commence- 
ment of  the  action,  and  the  demurrer  might  well  be  rested  on 
that  ground  alone.    The  federal  court  held,  as  alleged  here. 
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that  the  invalidity  of  the  bonds  was  apparent  on  their  face. 
The  district  refused  pa3anent  of  interest  upon  the  ground  of 
such  invalidity  at  some  time  prior  to  June  29,  1901.  The  fed- 
eral circuit  court  adjudged  the  bonds  invalid  May  16,  1904, 
which  judgment  was  a£Srmed  by  the  circuit  court  of  appeals 
May  29,  1905.  This  latter  decision  was  final,  there  being  no 
federal  question  involved  in  that  case.  Taking  the  view  most 
favorable  to  the  appellant,  it  must  be  held  that  then,  at  the 
latest,  the  then  owner  of  the  bonds  ** discovered"  the  facts 
constituting  the  alleged  mistake.  His  action  for  relief  on  the 
ground  of  mistake  having  accrued,  at  least  as  early  as  May 
29,  1905,  the  running  of  the  statute  could  not  be  interrupted 
by  tiie  transfer  of  the  bonds  to  his  assignee  (his  former  as- 
signor). This  action  was  not  commenced  until  June  29,  1909, 
more  than  four  years  thereafter. 

In  the  third  aspect  of  the  complaint  plaintiff  appeals  to  the 
rule  of  law  that  where  a  municipal  corporation  has  obtained 
property  which  it  had  the  power  and  right  to  acquire  and  has 
given  in  exchange  therefor  bonds  or  other  securities  which 
are  void,  the  duty  then  arises  to  return  the  property  or  pay 
the  reasonable  value  thereof  (which  is  alleged  in  this  case  to 
be  the  same  as  the  face  value  of  the  bonds).  This  rule  is 
recognized  in  the  case  of  Eiggins  v.  San  Diego  Water  Co.,  118 
Cal.  525,  555,  [45  Pac.  824,  50  Pac.  670]. 

Whether  such  duty  be  regarded  as  resting  upon  an  implied 
contract  or  upon  an  obligation  created  by  law,  in  either  case  it 
falls  within  the  provisions  of  section  339  of  the  Code  of  Civil 
Procedure,  subdivision  1;  and  whether  it  be  held  that  this 
right  of  action  accrued  at  the  time  the  bonds  were  delivered, 
which  were  void  upon  their  face,  or  that  it  did  not  accrue 
tmtil  final  judgment  of  the  circuit  court  of  appeals,  the  result 
is  the  same  in  either  case  and  the  action  is  barred.  Appellant 
seeks  in  various  ways  to  escape  this  result.  It  is  alleged  that 
when  Hooker  sold  the  bonds  he  did  not  transfer  his  right  or 
claim  to  recover  value  in  case  the  bonds  were  not  paid,  and 
that  this  right  of  action  always  remained  in  him.  This  is  an 
allegation  of  a  conclusion  of  law  and  is  negatived  by  the  rule 
of  law  that  in  such  case  such  right  of  action  passes  to  an 
assignee  of  the  bonds  as  an  incident  to  their  ownership. 
(Parkersburg  v.  Broum,  106  U.  S.  487,  503,  [27  L.  Ed.  238, 
1  Sup.  Ct  Bep.  442] ;  Goldman  v.  Murray,  164  Cal.  419,  422, 
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[129  Pac.  462].)  And  even  if  this  vfere  not  the  case,  it  could 
scarcely  be  held  that  the  holder  of  a  right  of  action  could  sus- 
pend the  running  of  the  statute  by  splitting  his  right  of 
action  and  transferring  a  portion  thereof  to  another.  Except 
in  the  case  of  certain  statutory  exceptions,  a  statute  of  limita- 
tions runs  against  the  right  of  action,  not  against  the  holder 
thereof.  It  is  also  argued  that  the  running  of  the  statute  was 
suspended  during  the  litigation  in  the  federal  courts.  There 
is  no  merit  in  this  contention,  and  the  cases  cited  in  support 
of  it  are  not  in  point  here. 

The  complaint  in  its  fourth  aspect  proceeds  upon  the  theory 
that  the  bonds  were  not  taken  in  payment,  but  were  accepted 
only  as  a  ** medium  of  payment,"  and  therefore  operated  only 
to  suspend  the  time  of  payment  until  the  maturity  of  the 
bonds.  It  might  well  be  said  that  this  contention  is  negatived 
by  the  allegations  of  the  complaint,  from  which  the  follow- 
ing facts  appear:  The  contract  itself  provided  for  payment  in 
bonds ;  the  resolution  of  the  board  of  directors,  which  was  the 
only  authority  for  the  issuance  of  the  bonds,  provided  for 
their  issuance  in  payment  of  the  obligation.  Plaintiff  brings 
this  action  as  the  owner  and  holder  of  the  bonds,  alle^ng 
them  to  be  valid  obligations,  after  having  made  an  absolute 
sale  of  them  and  afterwards  received  them  back  under  the 
warranty.  Furthermore,  the  district,  under  the  Wright  Act, 
had  no  power  or  authority  to  issue  the  bonds  except  in  pay- 
ment for  property  purchased. 

But  if  it  be  assumed  that  the  bonds  were  not  accepted  by 
Hooker  as  a  payment,  but  merely  as  evidence  of  the  obligation 
for  the  purpore  of  extending  the  time  of  payment  thereof,  the 
result  would  be  to  extend  such  time  of  payment  only  until  a 
default  be  made  in  the  payment  of  the  bonds.  (Orifltth  v. 
Grogan,  12  Cal.  317,  322;  Crawford  v.  Roberts,  50  Cal.  235; 
Crary  v.  Bowers,  20  Cal.  85,  89;  (hiarini  v.  Swtss-Amjmcan 
Bank,  162  Cal.  181,  184,  [121  Pac.  726].)  Just  when  default 
was  first  made  does  not  definitely  appear,  but  in  any  event  it 
was  prior  to  June  29,  1901,  so  that  the  action,  in  this  respect, 
is  (Icarly  barred. 

No  claim  is  here  made  that  plaintiff  could,  consistently  with 
the  facts,  have  stated  any  better  cause  of  action  if  the  lower 
court  had  granted  leave  to  amend.  Other  contentions  which 
ha^e  been  argued  in  appellant's  brief  and  are  not  here  dia- 
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cussed  have  been  considered  and  are  deemed  to  be  without 
merit. 
For  the  reasons  above  set  forth,  the  judgment  is  afSrmed. 

Conrcy,  P.  J.,  and  James,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  oourt  on  January  9,  1919. 

Angellotti,  C.  J.,  Sloss,  J.,  Melvin,  J.,  Lawlor,  J.,  and 
Lennon^  J.,  concurred. 


[dr.  No.  2613.    Second  Appellate  District.— November  12,  1918.] 

JOHN  A.  HORTON,  Respondent,  v.  WILLIAM  M.  MOORE, 

Appellant. 

Quieting  Title— -Possession  as  Sole  Basis  or  Plaintiff's  Claim. — ^In 
an  action  to  quiet  title  under  section  1006  of  the  Civil  Code,  as  it 
existed  prior  to  Its  amendment  in  1915  (Stata.  1915,  p.  933),  where 
the  sole  basis  of  the  plaintiff's  claim  was  possession  taken  immedi- 
ately before  the  commencement  of  the  action,  with  the  intention  of 
oonunencing  suit,  if  the  defendant  had  possession  of  the  land  at  the 
time  plaintiff  or  his  attorney  intruded  thereon,  no  cause  of  action 
would  arise  in  plaintiff's  favor. 

Id. — ^Possession  by  Defendant— -Papik  Title — Evidence. — In  this  ac- 
tion to  quiet  title  the  evidence  is  held  sufficient  to  show  paper  title 
in  defendant  to  part  of  the  tract  in  question. 

Id. — ^Deed — ^Possession  by  Grantee  of  Pabt  of  Land  Conveyed — Con- 
struotivb  Possession  of  Entire  Tracts — Although  actual  posses- 
sion is  taken  by  a  grantee  of  only  a  part  of  the  land  described  in  a 
eonveyance,  he  is  deemed  to  be  in  possession  of  the  whole. 

Id^ — Title  and  Possession  of  Grantor  Immaterial. — In  such  case  it 
is  immaterial  that  the  grantor  had  neither  title  nor  possession. 

Id. — Possession  of  Defendant  by  Tenant— Change  in  Nature  of 
Use — Interruption  of  Defendant's  Possession. — ^Where  in  an  ac- 
tion to  quiet  title  it  appeared  that  the  possession  of  the  defendant 
for  several  years  before  the  commencement  of  the  action  had  been 
by  a  tenant  under  a  lease  from  the  defendant,  that  possession  was 
aot  disturbed  by  a  renewal  of  the  leaae  at  a  mere  nominal  rental, 
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the  only  ehange  in  the  use  of  the  land  being  ihe  pasturing  thereon 
-bj  the  defendant  of  a  mneh  smaller  number  of  cattle. 

Id. — ^AcTUAL  Possession. — ^In  such  ease  the  defendant  was  in  actual 
possession  when,  later,  and  before  commencing  the  action,  the  plain- 
tiff and  his  attorney  intruded  on  and  built  a  fence  around  the  land. 

Id.— Lack  of  Title  in  Both  Plaintut  and  Dependant. — ^Where,  in  an 
action  to  quiet  title,  brought  under  section  1006  of  the  Civil  Code, 
it  appears  that  the  defemdant  was  in  the  actual  possession  of  the 
land  when  the  plaintiff,  who  had  no  title,  intruded  on  and  built  a 
fence  around  it  immediately  before  the  commencement  of  the  action, 
the  abscmce  of  title  in  the  defendant  was  immaterial  since  the  plain- 
tiff had  no  better  title,  and  under  section  1006  of  the  Civil  Code, 
the  defendant  was  entitled  to  maintain  his  possession  against  every- 
one except  the  stat^  or  persons  who  had  acquired  a  better  title  than 
defendant  had. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County,  and  from  an  order  denying  a  new  triaL  C.  N. 
Andrews,  Judge, 

The  facts  are  stated  in  the  opinion  of  the  court  \ 

Wright  &  Winneck,  for  Appellant. 

Herbert  C.  Kelly  and  Curtis  Hillyer,  for  Bespondent. 

JAMES,  J. — This  appeal  is  taken  from  a  judgment  entered 
in  favor  of  plaintiff,  quieting  title  as  against  defendant  in  a 
certain  tract  of  land  in  the  county  of  San  Diego.  There  is 
also  an  appeal  from  an  order  denying  defendant's  motion  for 
a  new  trial. 

It  appears  from  the  record  that  the  land  which  is  made  the 
subject  of  this  controversy,  consisting  of  about  seventy-five 
acres,  is  hilly  in  contour  and  suitable  generally  for  grazing 
purposes.  The  sole  ground  upon  which  plaintiff  based  his 
claim  was  that  of  possession  acquired  immediately  before  the 
commencement  of  this  action  and  evidenced  by  the  building  of 
a  wire  fence  about  the  tract.  We  gather  from  the  transcript 
that  counsel  for  the  plaintiff  was  the  chief  mover  in  the  enter- 
prise to  acquire  a  title  to  this  property,  for  said  counsel  in  his 
testimony  admitted  that  he  had  never  seen  the  plaintiff;  that 
he  had  a  contingent  interest  in  the  outcome  of  the  suit,  and 
had  no  claim  of  title  other  than  that  depending  for  its  valid- 
ity upon  bare  possession.    He  testified  as  follows:  '^The  poB- 
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session  was  taken  with  the  expectation  of  commencing  suit  as 
in  the  case  of  Davis  t.  Cruinp  [162  Cal.  513,  123  Pac.  294] 
nnder  section  1006  of  the  Civil  Code,  and  when  occupancy 
was  taken,  claim  of  title  was  made  contemporaneously  with 
the  taking  of  the  possession.  From  that  time  and  ever  since 
plaintiff  has  claimed  that  land  as  against  everybody  who  can- 
not show  title  by  the  means  stated  in  that  section  1006." 
This  action  was  commenced  on  the  fifth  day  of  June,  1914. 
Several  days  prior  to  that  time,  the  nominal  plaintiff,  acting 
through  Eelly,  the  attorney,  put  a  force  of  men  at  work 
building  a  fence  around  the  land.  On  the  third  day  of  J  une 
(two  days  before  the  action  was  commenced),  defendant 
Moore  caused  the  fence,  which  did  not  completely  surround 
the  land  at  that  time,  to  be  torn  down.  Immediately  there- 
after respondent's  attorney  had  his  men  rebuild  the  fence, 
and  on  the  5th  of  June,  at  about  noon  time,  it  was  nearly 
completed.  The  attorney,  who  was  on  the  ground,  left  for  his 
office,  instructing  his  foreman  that  as  soon  as  the  ground  had 
been  completely  surrounded  by  the  fence  to  notify  him  by 
telephone.  The  foreman,  acting  under  these  instructions, 
telephoned  the  attorney  at  about  3  o'clock  in  the  afternoon 
of  June  5th  that  the  fence  had  been  completed,  and  the  com- 
plaint in  this  action  was  immediately  placed  on  file  in  the 
county  clerk's  office.  Within  the  next  day  or  two  Moore 
again  took  down  the  fence.  This  comprised  the  whole  show- 
ing of  right  in  the  plaintiff,  as  the  evidence  discloses  it.  The 
trial  court  determined  that  the  plaintiff  had  possession  of  the 
property  and  that  the  defendant  had  neither  title  nor  posses- 
sion. Appellant  contends  that  there  was  evidence  that  the 
defendant  had  possession  of  the  whole  tract  claimed,  and  pos- 
session under  color  of  title  at  least  as  to  a  portion  thereof; 
and,  secondly,  that  under  the  evidence  the  court  was  not  jus- 
tified in  making  the  finding  of  possession  in  favor  of  the 
plaintiff  for  the  reason  that  plaintiff's  occupancy  was  not 
such  as  is  intended  to  be  described  in  section  1006  of  the  Civil 
Code;  that  under  the  terms  of  that  section  a  mere  ''scram- 
bling" possession  is  not  sufficient  to  give  rise  to  a  presump- 
tion of  title.  The  section  mentioned  has  been  amended  since 
the  controversy  herein  involved  arose;  it  provided,  prior  to 
1915,  as  follows:  ''Occupancy  for  any  period  confers  a  title 
sufficient  against  all  except  the  state  and  those  who  have  title 
by  prescription,  accession,  transfer,  will  or  succession."    It 
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must,  of  course,  first  be  conceded  that  if  defendant  had  po»> 
session  of  the  tract  of  land  at  the  time  plaintiff  or  his  attor- 
ney intruded  thereon,  no  cause  of  action  such  as  this  would 
arise  in  plaintiff's  favor.  We  may  then  examine  the  evidence 
to  determine  whether  at  the  time  the  action  was  commenced 
the  defendant  was  in  possession  of  the  land  in  dispute. 
There  was  no  controversy  as  to  the  facts  regarding  the 
alleged  possession  by  the  defendant.  Defendant  testified  that 
two  or  three  years  prior  to  1913  he  had  leased  the  whole  tract 
to  one  Allen,  who  had  used  it  for  grazing  purposes  and  had 
paid  rental  therefor;  that  in  1913  Allen  had  not  so  many 
cattle  to  pasture  and  therefore  not  great  need  for  the  land, 
and  that  he  (the  defendant)  had  leased  the  property  at  the 
nominal  rental  of  one  dollar  per  year,  the  year  under  the 
nominal  rental  charge  commencing  in  November,  1913,  and 
not  having  expired  at  the  time  of  the  building  of  the  fence  by 
plaintiff  in  June,  1914.  The  defendant  testified,  in  part,  as 
follows:  ''I  asked  him  [Allen],  after  he  gave  up  his  butcher- 
ing business,  to  take  charge  of  it  and  be  nominally  in  pos- 
session and  pay  me  a  nominal  sum  of  one  dollar  per  year 
so  as  to  hold  him  in  possession  of  the  property  at  that 
time.  •  •  •  The  city  had  stopped  him  from  butchering  in  his 
place  and  he  didn't  require  it.  He  had  just  his  own  cattle 
over  it — ^fifteen  or  twenty  head  of  cattle.'*  Like  testimony 
was  given  by  the  lessee,  Allen,  with  the  further  statement  that 
he  knew  the  boundaries  of  the  property;  that  during  the  early 
years  of  his  leasing  he  herded  at  times  as  many  as  two  hun- 
dred head  of  cattle  over  that  property  and  other  property 
which  he  leased  for  the  same  purposes ;  that  he  excluded  other 
cattle  from  the  ground  leased,  also  sheep,  and,  in  brief,  main- 
tained possession  of  it.  Referring  to  the  last  year,  when  the 
nominal  rental  was  in  effect,  he  said  that  he  had  not  herded 
as  many  cattle  there,  adding:  **I  haven't  got  over  twenty 
head  of  stock  there  now.  They  are  on  this  particular  Pueblo 
Lot  1182  pretty  nearly  every  day."  Several  deeds  were  in- 
troduced on  behalf  of  the  defendant,  being  generally  quitclaim 
in  form  and  reciting  that  the  grantors  relinquished  all  inter- 
est in  "Pueblo  Lot  1182,"  being  the  tract  which  included  the 
seventy-five  acres  in  dispute.  Some  of  these  deeds  specified, 
in  addition,  subdivisions  of  the  larger  tract  and  referred  to  a 
certain  partition  suit  which  had  theretofore  been  prosecuted 
in  the  superior  court  of  San  Diego  County.    Three  of  these 
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deeds  had  been  recorded  at  dates  long  prior  to  the  building  of 
the  fence  by  the  plaintiff.  Defendant's  testimony  showed 
that,  guided  by  a  certificate  of  title  issued  by  an  abstract  com- 
pany, he  had  for  several  years  been  endeavoring  to  buy  in  the 
interests  of  all  persons  concerned  in  the  title  of  the  land  in 
dispute.  The  deeds  which  we  have  mentioned,  however,  ap- 
pear to  have  covered  only  portions  thereof.  We  have  noted 
that  this  land  was  contained  within  a  larger  tract,  the  larger 
tract  being  known  as  Pueblo  Lot  1182.  While  two  of  the 
quitclaim  deeds  purported  to  transfer  to  the  defendant  ''all 
interest  in  Pueblo  Lfot  1182/'  they  also,  as  just  stated,  re- 
ferred to  the  property  intended  to  be  conveyed  as  subdivisions 
thereof.  One  of  these  subdivisions  contained  only  two  and 
one-half  acres,  another  ten  acres.  A  third  deed  was  quit- 
claim in  form  without  specifying  any  particular  portions  of 
the  whole  tract ;  this  latter  deed,  as  defendant  testified,  being 
intended  to  cover  a  certain  forty-four  acres.  It  does  not 
appear  that  defendant  by  the  conveyances  which  he  showed 
in  evidence  pretended  to  have  acquired  paper  title  to  the 
whole  tract.  It  does  appear  to  us,  however,  that  such  paper 
showing  sufficient  to  give  color  of  title,  was  established  as  to 
portions  of  the  tract,  in  so  far  as  that  question  may  be  im- 
portant to  be  considered.  Where  actual  possession  is  taken 
of  only  a  part  of  land  described  in  a  conveyance,  the  grantee 
is  constructively  deemed  to  be  in  possession  of  the  whole,  and 
it  is  immaterial  that  the  grantor  had  neither  title  nor  posses- 
sion.    (Webber  v.  Clarke,  74  CaL  11,  [15  Pac.  431].) 

But  aside  from  any  aid  which  a  colorable  title  might  give  to 
defendant's  case:  The  land  was  occupied  by  defendant's  ten- 
ant for  at  least  several  years  prior  to  November,  1913,  and 
this  tenant  knew  the  general  boundaries  thereof  and  excluded 
other  persons  from  its  use,  and  we  see  no  reason  to  hold  that 
this  possession  was  disturbed  in  November,  1913,  when  the 
defendant  renewed  the  lease  at  the  nominal  rate,  for  the  only 
difference  in  the  use  to  which  the  land  was  put  thereafter,  and 
down  to  the  commencement  of  the  action,  was  that  the  lessee 
pastured  thereon  a  much  smaller  number  of  cattle  than  he 
had  theretofore.  If  the  defendant  may  be  said  to  have  had 
actual  possession  of  the  land  at  the  time  the  plaintiff  and  his 
attorney  intruded  thereon  and  built  the  fence,  then  it  matters 
not  at  all  that  he  held  under  color  of  title,  for,  by  the  admis- 
sion of  his  counsel  and  the  utter  lack  of  evidence  showing 
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anything  to  the  contrary  the  plaintiff  had  no  better  title. 
{Smith  V.  Hicks,  139  Cal.  217,  [73  Pac.  144].)  In  such  a 
case  the  defendant  was  the  occupant  and  entitled,  under  sec- 
tion 1006  of  the  Civil  Code,  to  maintain  his  possession  against 
^  everyone  except  the  state  or  persons  who  had  acquired  a 
better  right  than  he  had.  It  has  been  uniformly  held  that  in 
order  to  establish  possession  of  real  property,  it  is  not  neces- 
sary that  a  fence  be  built  about  it,  and  that  if  a  fence  is  so 
built,  it  is  merely  evidence  tending  to  show  possession  of  the 
person  who  constructs  it.  It  is  also  held  that  the  terms 
"occupation,"  ^^possessio  pedis/^  ''subjection  to  the  will  and 
control,"  are  synonymous;  that  property  is  possessed  and 
occupied  when  it  is  put  to  a  use  appropriate  to  its  general 
character.  (Webber  v.  Clarke,  supra;  Lawrence  v.  Fulton, 
19  Cal.  683;  United  States  v.  Rogers,  23  Fed.  658;  Andrus  v. 
SnUtJi,  133  Cal.  78,  [65  Pac.  320].)  As  stated  at  the  trial, 
counsel  for  the  plaintiff  maintains  that  his  case  satisfies  all 
the  requirements  presented  in  Davis  v.  Crump,  162  Cal.  513, 
[123  Pac.  294].  In  that  we  do  not  agree  at  all.  An  exam- 
ination of  the  text  of  that  decision  shows  that  the  court  found 
nothing  to  indicate  possession  in  anyone  but  the  defendants 
at  the  time  of  the  making  of  the  claim  of  title,  the  court  say- 
ing: ''As  we  have  seen,  there  is  nothing  here  to  compel  the 
conclusion  that  the  possession  was  taken  otherwise  than 
peaceably,  or  that  any  portion  of  the  property  inclosed  was 
in  the  actual  possession  of  any  other  person  at  the  time."  As 
appellant  suggests,  the  possession  of  the  plaintiff  at  best  was 
well  described,  considering  the  interruption  thereof,  as 
"scrambling,"  In  the  view  we  take  of  the  evidence,  the 
defendant  sufficiently  established  the  fact  of  actual  possession 
within  the  meaning  of  the  law,  against  which  plaintiff  was 
not  entitled  to  prevail. 
The  judgment  and  order  are  reversed* 

Conrey,  P.  J.,  and  Myers,  J.,  pro  tern.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  January  9,  1919. 

Angellotti,  G.  J.,  Sloss,  J.,  Melvin,  J.,  Lawlor,  J.,  and 
Lennon,  J.,  concurred. 
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[QLt.  No.  1816.    Third  Appellate  I>i8triet.~NoTember  IS,  191S.] 

UNION  OIL  COMPANY  OP  CALIFORNIA   (a  Corpora- 
tion), Appellant,  v.  E.  V,  BIDEOUT,  Bespondent. 

(Un  Fbancisco  Habbob  Ck)MMissiONiBs— Pixbs  Ain)  Docks— RxLATioN 

BlTWBXN    C0MMI8SI0NEB8    AND    OOCUPTIMO    BOAT    OWNEBS. — While 

the  eontraetual  relation  between  the  San  Francisco  harbor  conmu» 
sioners  and  those  to  whom  thej  l€ft  the  privilege  of  docking  their 
boatk  at  the  piers  is  not  in  m  strict  sense  that  of  landlord  and  ten« 
ant,  jet  so  long  as  the  owners  of  boats  have  them  in  dock  at  such 
piers,  though  not  having  that  exclusive  right  and  privilege,  thej  are 
as  much  occupants  of  such  piers  as  if  thej  were  in  the  strict  sense 
tenants  of  the  commissioners. 

iDb — ^Natdbx  ov  Biobt  Gbantbd  bt  Commissioners. — The  right  granted 
to  boat  owners  bj  the  commissioners  to  use  the  piers  for  the  dock- 
ing of  their  vessels  is  a  mere  privilege  or  license,  all  owners  of  ves- 
sels pljing  the  flan  Francisco  Baj  having,  where  dulj  granted  to 
them,  the  same  privilege  or  license. 

hh — ^Bxpaibs  AMD  Gobbeotion  ov  Defects — ^Dutt  ov  Habbob  Oommis- 
BiOKEBs  AKD  Vbsskl  Ownsbs. — ^While  it  is  the  duty  of  the  harbor 
eommissioners  to  correct  inherent  defects  in  anj  equipment  of  the 
pier  essential  to  the  loading  or  unloading  properly  and  safelj  of 
freight  on  and  from  vessels  docking  thereat,  it  is  incumbent  on  a 
licensee  of  the  commissioners,  while  using  the  pier,  to  exercise  rea- 
sonable care  or  such  care  as  maj  be  necessary  to  the  discovery  and 
correction  of  such  defects  either  by  himself  or  the  commissioners. 

Id. — ^DuTT  07  Licenses  to  the  Pxtblic  and  to  His  Custombbs. — A 
licensee  of  the  harbor  commissioners  using  a  dock  for  the  purpose 
of  a  transportation  business  in  which  he  is  engaged  invites  the  pub- 
lic to  the  dock  and  to  use  the  pier  for  the  purposes  of  transacting 
business  with  him,  and  is  required  to  maintain  in  safe  and  proper 
eondition  the  means  of  ingress  and  egress,  whereby  his  customers 
go  in,  upon,  and  out  of  his  boat,  and  the  means  whereby  his  freight 
is  transferred  from  boat  to  wharf  or  from  wharf  to  boat. 

KlOLIOENGE  —  DEFBOTIVS  OONDITION  OV  AFBON  07  PlEB  SlIP  —  DAM- 
AGE to  Tbuok — BsLiANOB  ov  Dbiveb  ON  Appabbntly  Sape  €k>NDI- 
TION. — ^In  an  action  for  damages  to  a  truck  caused  by  the  defective 
eondition  of  a  pier  slip  occupied  and  used  by  defendant's  boat  under 
license  from  the  harbor  commissioners  of  San  Francisco,  plaintiff's 
driver  in  charge  of  the  truck,  who  had,  on  the  same  day,  delivered 
a  load  of  oil  to  defendant's  boat  across  the  apron  of  the  pier,  had 
the  right,  on  returning  with  another  load  and  finding  the  apron 
apparently  in  the  same  condition  as  when  he  had  previously  used 
lit,  and  as  it  was  eustomarily  used,  to  assume  that  there  were  no  de- 
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fects  in  it  which  would  render  it  unsafe,  and  he  was  not  eharged 
with  the  dutj  of  leaving  his  truck  and  investigating  to  assure  him- 
self of  the  safercy  of  the  apron. 

Id. — Burden  of  Fboow  op  Neoligenob — ^Evidencb— Res  Ipsa  Loqihtdb. 
Where  the  evidence  showed  that  the  boat's  crew  regulated  the  height 
of  the  apron,  raising  and  lowering  it  in  accordance  with  the  tide, 
and  that  investigation  after  the  accident,  which  was  caused  bj  the 
apron  giving  waj  and  falling  when  the  wheel  of  plaintiff's  truck 
was  driven  upon  it,  disclosed  that  two  pins  used  to  hold  in  place  the 
slides  which  supported  the  apron,  had  bj  unexplained  means  be- 
eome  displaced  and  afforded  no  support  for  the  slides,  the  burden 
was  not  upon  the  plaintiff  to  show  that  the  pins  were  removed  by 
the  defendant  or  his  servants,  or  that  some  act  of  theirs  produced 
the  defect  in  the  apron,  but  the  doctrine  of  res  ipsa  loquitw  applied. 

Id. — iNFEikENGE  Ktoif  PREVIOUS  UsE  WITHOUT  ACCIDENT. — ^Evidence 
that  during  two  immediatelj  preceding  jears  the  same  driver  had 
supplied  oil  for  plaintiff  to  defendant's  boats  and  had  no  less  than 
twenty-five  times  put  his  truck,  without  accident,  in  the  same  posi* 
tion  on  the  apron  as  when  the  accident  occurred,  was  sufficient  to 
show  that,  in  the  ordinary  course  of  things,  accidents  such  as  those 
which  eaused  the  damage  in  this  action,  did  not  happen. 

Id. — Action  or  Tide. — If  in  this  action  the  defective  condition  of  the 
apron  was  the  result  of  the  action  of  the  tide,  the  explanation  should 
have  come  from  the  defendant,  who  was  charged  with  the  special 
duty  of  protection,  and  whose  duty  it  was  to  see  that  any  defect  so 
occasioned  was  discovered  and  oorrected. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  thf 
City  and  County  of  San  Francisco.    J.  M.  Seawell,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Walter  B.  Drobisch,  for  Appellant 

tum  Suden  &  turn  Suden,  for  Respondent 

HART,  J. — The  action  was  brought  to  recover  damages  for 
injuries  to  personal  property.  Judgment  was  in  favor  of  de- 
fendant, and  the  appeal  is  prosecuted  by  plaintiff  from  said 
judgment. 

Respondent  was  the  owner  of  a  certain  steamer,  known  aa 
the  ''Crockett,"  plying  upon  the  waters  of  San  Francisco 
Bay  and  tributary  rivers.  For  purposes  of  docking,  he  had 
rented  from  the  board  of  state  harbor  commissioners  certain 
space  on  one  of  the  piers  at  San  Francisco.    At  the  portioB 
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of  the  pier  used  by  respondent's  steamer  there  was  an  apron 
which  was  lowered  from  the  pier  to  the  boat  for  the  purpose 
of  in^ess  and  egress.  It  was  so  arranged  as  to  be  raised  or 
lowered  according  to  the  tide  and  was  kept  in  place  by  two 
iron  pins,  one  on  each  side,  which  were  passed  through  holes 
in  two  suspension  bars. 

On  the  21st  of  April,  1915,  the  parties  hereto  entered  into 
a  written  agreement  by  which  plaintiff  agreed  to  furnish  to 
defendant  oil  for  fuel  to  be  used  in  various  steamers,  among 
them  being  the  "Crockett.*'  There  was  a  clause  in  the  con- 
tract to  the  effect  that  defendant  "guaranteed  proper  unload- 
ing facilities  and  access  to  dock.'' 

On  January  22,  1916,  defendant's  bookkeeper  ordered  oil 
for  delivery  the  next  day,  which  was  Sunday.  At  about 
10:30  o'clock  Sunday  morning  Edward  B.  Ellis,  a  motor 
truck  driver  in  the  employ  of  plaintiff,  appeared  at  the  pier 
with  a  load  of  oil  for  the  "Crockett."  He  testified:  "I  was 
present  at  pier  19  or  on  the  portion  occupied  by  the  steamer 
of  Mr.  Bideout  on  the  23d  of  January,  1916.  I  was  present 
the  first  time  at  about  10 :30  o'clock  A.  M.,  next  at  11 :45  A.  M. 
I  was  there  both  times  with  the  truck  loaded.  The  first  time 
I  went  there  on  that  day  everything  was  ready  and  I  backed 
out  on  to  the  apron  and  unloaded  my  load  of  oil.  The  apron 
was  down  the  same  as  it  usually  was  when  the  boat  was  in, 
so  I  backed  out  on  the  apron  and  unloaded  the  load  of  oil. 
We  never  backed  both  rear  wheels  on  the  apron.  I  only  ran 
one  wheel  on  to  the  apron;  that  was  the  rear  left  wheel.  It 
was  about  three  or  four  feet  from  the  edge  of  the  apron. 
The  other  wheel  was  on  the  solid  part  of  the  pier.  The  rear 
end  of  the  truck  was  toward  the  boat  We  unloaded  from 
the  rear.  After  having  backed  the  truck  up  I  put  the  pipe 
on  and  unloaded.  I  did  not  adjust  the  pipe  myself.  I  had 
one  of  Mr.  Rideout 's  men  help  me  the  first  time.  They 
always  give  us  a  hand.  The  position  of  the  apron  at  that 
time,  with  reference  to  the  main  floor  of  the  dock,  was  about 
level.  It  took  me  about  fifteen  or  twenty  minutes  to  unload 
at  that  time.  At  the  time  I  left  on  the  first  visit  there  were 
present  men  in  the  employ  of  Captain  Rideout.  I  had  a  con- 
versation with  one  of  the  men  of  Mr.  Rideout  who  was  there 
at  that  time.  His  name  is  Mr.  Peterson  [should  be  Pierson]. 
He  told  me  to  come  back  as  soon  as  I  could  and  eat  lunch  on 
the  boat.    Mr.  Peterson   [Pierson]   is  Mr,  Rideout 's  book* 
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keeper  there,  and  I  think  he  is  the  man  that  takes  care  of  the 
ordering  of  the  oil ;  he  has  something  to  do  with  it,  I  went 
back  to  the  Union  Oil  Company  station,  reloaded,  and  came 
right  back  and  backed  out  into  the  place;  the  pipe  was 
already  there.  The  apron  was  just  about  the  same  position. 
I  didn't  notice  it  had  been  changed  a  bit.  I  don't  know  any- 
thing about  the  manipulation  of  this  apron.  That  is  not  up 
to  me.  I  never  had  anything  to  do  with  that  at  all.  Cap- 
tain Hideout's  boat  crew  handled  that.  They  had  theretofore 
always  put  it  in  place.  It  takes  four  or  five  men  to  move  it; 
one  man  can't.  I  never  at  any  time  had  anything  to  do  with 
it.  I  came  back  the  second  time  and  backed  out  on  to  the 
apron  as  I  had  previously  done,  one  wheel  on  the  apron  and 
the  other  three  wheels  on  the  dock.  One  of  the  rear  wheels 
went  on  the  apron  and  down  the  apron  went.  I  tried  to  get 
the  truck  started  the  other  way  and  she  tipped  me  out  and 
dumped  me  into  a  pile  of  barrels  and  the  truck  disappeared. 
Aa  it  tipped  over  the  wheel  that  was  on  the  apron  pulled 
over  on  to  the  pier  and  she  righted  herself  and  went  right 
down  and  hit  the  boat  a  pretty  fair  crack  and  away  she  went. 
She  tore  the  hood  and  everything  off  as  she  went  down.'' 
The  witness  stated  that  after  the  aecident  he  examined  the 
apron  and  found  that  the  pins  were  "on  top  of  the  supports 
that  held  them  up."  He  said  that  he  had  delivered  oil  to 
defendant's  steamers  not  fewer  than  twenty-five  times  with 
the  same  truck  or  trucks  of  the  same  type ;  that  he  always  put 
his  truck  in  exactly  the  same  position. 

On  cross-examination  the  witness  testified:  *'When  I 
started  the  oil  running  it  was  10:30  o'clock  by  my  watch.  I 
do  not  know  if  the  tide  was  going  out  or  not.  The  boat  was 
swaying  a  little  bit,  I  guess;  it  always  sways  more  or  less. 
I  could  not  say  whether  the  apron  and  the  lip  rises  with  the 
movement  of  the  tide.  I  don't  know  anything  about  tides.  I 
know  that  the  tide  in  the  bay  rises  and  falls  and  I  naturally 
infer  that  when  the  tide  rises  the  boat  rises.  I  cannot  tell 
you  whether  or  not  when  the  boat  rises  the  apron  and  lip 
also  rise.  I  was  not  gone  an  hour  and  a  quarter  between  the 
first  and  second  load.  When  I  came  with  the  first  load  there 
was  a  fireman,  I  think,  to  receive  the  oil.  The  fireman  did 
not  adjust  the  apron;  I  do  not  know  who  adjusted  it  The 
apron  was  already  adjusted  when  I  landed  with  the  first  load. 
When  I  got  there  with  the  first  load  I  did  not  get  off  tho 
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truck.  I  did  not  report  to  anybody  that  I  was  there  with  the 
first  load.  .  .  .  When  I  left  there  was  a  bunch  of  men  work- 
ing around  there.  After  I  had  the  truck  back  in  place  they 
helped  me  put  the  long  pipe  on.  Then  I  unloaded  my  load 
of  oil  and  took  oflf  the  pipe.  .  .  .  When  I  got  back  with  the 
second  load  there  wasn't  anybody  there.  I  did  not  report  at 
the  office.  I  did  not  report  to  anybody.  I  did  not  get  off  the 
truck.  I  did  not  ascertain  whether  there  was  a  change  in  the 
tide,  or  whether  the  change  of  the  tide  or  swaying  of  the  boat 
in  any  wise  disturbed  the  arrangement  of  the  apron  and  the 
bridge.  I  did  not  inquire  of  anybody  whether  everything 
was  in  order;  there  was  nobody  there.  I  did  not  make  any 
inspection  myself.  I  did  not  know  whether  the  apron  was 
safe  and  properly  fastened  or  not.  I  naturally  supposed  it 
was  all  right.  I  backed  into  place  as  I  always  had  done  when 
the  apron  was  down  and  the  boat  was  in.  There  were  always 
men  there  before  that  but  this  time  nobody  was  there.'' 

The  testimony  on  behalf  of  defendant  was  as  follows :  E.  V. 
Rideout,  the  defendant,  testified  that,  in  January,  1916,  he 
had  the  use  of  pier  19.  **The  space  we  actually  occupied  is 
open  to  the  public.  I  have  not  the  exclusive  occupation  of 
this  wharf.  The  space  ia  not  marked  off.  When  we  were  not 
in  possession  anyone  can  come  with  the  permission  of  the 
wharfinger  on  the  dock,  or  they  can  come  in  without  permis- 
sion. .  .  .  The  wharfinger  looks  after  the  dock  and  takes  care 
of  it  He  is  there  constantly.  I  have  not  agreed  to  anything 
as  to  keeping  anything  in  order.  I  was  under  no  obligation 
to  maintain  the  plank,  bridging,  piling  or  anything  of  that 
kind.  The  harbor  commissioners  keep  the  dock  in  repair. 
I  have  nothing  to  do  with  the  maintenance  of  the  apron.  The 
harbor  commissioners  or  their  agents  make  the  repairs  if  any 
are  needed.  .  .  .  The  harbor  commissioners  supplied  the 
ropes,  chains,  pins,  and  tackles.  ...  I  have  never  directed 
the  Union  Oil  Company's  trucks  as  to  how  they  should  drive 
or  where  or  when,  nor  have  I  ever  authorized  any  of  my  em- 
ployees to  direct  them  in  the  operation  of  their  trucks  on  the 
dock,  ...  I  was  not  present  on  the  day  of  the  accident.  The 
engineer  was  in  charge  of  the  boat  on  that  day.  Mr.  Pierson, 
the  bookkeeper,  was  in  charge  of  the  books." 

H.  H.  Pierson,  defendant's  bookkeeper,  testified:  "On  the 
23d  of  January,  1916,  I  was  in  the  inner  oflRce  doing  some 
work  on  my  books.    I  have  nothing  to  do  with  the  running 
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of  the  boat  other  than  just  giving  instmction  when  the  load 
is  to  go  and  come.  ...  I  remember  the  Union  Oil  tank  wagon 
coming  to  deliver  oil  on  that  Sunday  morning."  The  witness 
told  of  the  delivery  of  the  first  load  of  oil  and  that  he  asked 
the  driver  to  take  dinner  with  them  if  he  returned  in  time. 
''I  was  there  when  he  came  back  with  the  next  load.  That 
was  about  five  minutes  of  12.  When  he  came  on  the  dock 
there  was  a  big  noise.  I  ran  out  of  the  office.  I  saw  a  man 
standing  looking  toward  the  slip.  There  was  no  truck  there. 
I  just  saw  that  the  apron  was  broken;  one  of  the  cables,  I 
think  it  was  on  the  left-hand  side,  looking  down,  was  broken ; 
the  counter- weight  had  dropped  down ;  the  pins  were  hanging 
underneath,  the  two  pins  on  the  side  of  the  apron.  I  laid  one 
on  the  dock  and  said,  'That  is  the  trouble.'  I  said  that  to 
Mr.  Younger,  one  of  the  other  employees  of  the  Rideout 
Company.'* 

P.  H.  Young,  who  said  he  was  ** general  utility  man"  for 
the  E.  V.  Rideout  Company,  was  with  Mr.  Pierson  at  the  time 
of  the  accident.  He  said  that  he  ''heard  an  awful  crash  out- 
side" and  he  and  Pierson  ran  out.  He  testified:  "I  observed 
the  condition  of  the  apron  at  the  time.  The  apron  had  fallen 
down.  The  two  slides  that  had  held  it  up  had  pulled  through 
and  one  of  them  was  broken  off  and  the  other  was  laying 
down  to  one  side.  The  two  pins  that  hold  those  slides  in 
place  were  both  hanging  by  their  chains.  One  of  the  counter- 
weights was  broken,  the  fastener  where  it  fastened  to  the 
apron  was  broken;  one  hinge  was  broken."  On  cross- 
examination  the  witness  said:  "The  pins  that  hold  this  rod 
sustain  the  outer  end  to  the  apron,  and  also  these  cables  that 
are  used  to  hoist  it  up.  If  these  pins  are  not  in  there  and 
any  considerable  weight  comes  upon  the  apron,  the  apron 
drops,  that  is,  if  the  weight  is  more  than  these  cables  will  sus- 
tain. It  takes  two  men  with  great  effort  to  operate  this  outer 
end  of  the  apron.  I  have  seen  two  men,  one  on  each  side, 
with  great  effort  lift  it,  but  two  men  on  each  side  can  handle 
it  very  nicely.  .  .  .  The  block  and  tackles  are  attached  to  the 
outer  end  of  the  apron  whenever  you  desire  to  raise  or  lower 
the  apron.    It  takes  four  men  to  raise  and  lower  the  apron." 

C.  W.  Thorn,  chief  engineer  of  the  steamer  *' Crockett," 
testified  that  he  was  on  the  boat,  with  his  full  crew  of  three 
firemen  and  assistant  enfrineer,  on  the  day  of  the  accident: 
they  were  at  dinner  and  heard  a  slight  jar  on  the  boat  when 
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the  truck  hit  it.  He  said:  **I  and  my  crew  have  nothing  to' 
do  with  the  apron.  I  do  not  exercise  any  authority  or  under- 
take to  direct  the  truclcs  of  the  Union  Oil  Company  when  de- 
livering oil.  I  gave  the  driver  no  orders  to  come  back.  He 
said  he  would  be  back,  but  he  set  no  time."  On  cross- 
examination  he  said:  ''When  the  boat  lands  at  this  place  the 
mate  or  the  captain  handle  the  men  that  handle  the  cargo. 
Then  the  men  on  the  boats  unload  the  cargo  over  this  apron. 
When  the  apron  is  too  high  they  lower  it ;  when  it  is  too  low 
they  raise  it  and  they  leave  it  as  it  may  be  necessary  for  the 
proper  handling  of  the  cargo.  The  boat's  crew  regulate  it  in 
accordance  with  the  tide.  About  sixty  men  constitute  the 
crew.  I  suppose  there  were  over  a  dozen  on  board  at  the  time 
this  accident  occurred.  Whenever  the  wagon  comes  from  tho 
Union  Oil  Company  it  is  the  custom  first  for  them  to  an- 
nounce their  presence  and  then  I  send  somebody  to  handle  the 
pipe.  I  have  nothing  to  do  with  cables  or  tackles  or  anything 
of  that  kind  whatever,  nor  have  any  of  my  men." 

In  rebuttal,  the  witness,  Ellis,  testified:  ''I  drove  on  the 
wharf  in  the  ordinary  manner.  I  backed  up  on  the  apron 
the  same  as  usual.  It  was  not  a  place  to  use  any  speed.  I 
had  to  stop  and  back  up.  It  was  simply  a  short  place  to  back 
up  and  you  can't  back  with  any  excessive  speed.  When  the 
boat  is  in  and  the  apron  down  I  do  not  give  notice  to  the 
people  on  the  boat  of  my  presence.  .  •  .  If  the  apron  was  not 
in  position  when  we  went  there  the  boat  crew  put  it  in  posi- 
tion." On  cross-examination,  the  witness  testified:  *'The 
truck  and  load  of  oil  weighed  twenty-two  thousand  pounds. 
Q.  You  have  been  to  school,  haven't  yout  A.  I  have. 
Q.  How  far  did  you  progress  in  school?  A.  I  went  far 
enough  to  read  and  write.  Q.  You  are  a  grammar  school 
graduate!  You  know  all  about  the  tides!  A.  I  know  that 
the  tides  come  in." 

We  have  thus  presented  sufficient  of  the  evidence  produced 
by  both  sides  to  subserve  the  purposes  of  the  decision  herein. 

The  findings  of  the  court,  in  substance,  were  that  defendant 
was  not  guilty  of  negligence  in  any  degree  and  that  plain- 
tiff's servant,  Ellis,  was  guilty  of  negligence  in  recklessly  and 
carelessly  driving  upon  said  apron  in  the  absence  of  defend- 
ant and  his  employees  and  without  examining  said  apron  or 
inquiring  as  to  its  condition  of  safety. 
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The  harbor  commissioners  have  full  and  exclusive  general 
control  and  jurisdiction  over  the  wharves  and  piers  of  the 
San  Francisco  waterfront,  and  it  is  undoubtedly  their  gen- 
eral duty  to  keep  the  same  in  proper  condition  for  the  use  for 
which  they  are  intended  and  to  repair  them  when  out  of  order 
and  not  in  proper  condition  for  their  use  with  safety  by  those 
docking  their  boats  and  vessels  thereat.  As  to  the  contractual 
relation  existing  between  the  harbor  commissioners  and  those 
to  whom  they  let  the  privilege  of  docking  their  boats  at  the 
piers,  while  it  is  to  be  conceded  that,  in  a  strict  sense,  as  coun- 
sel for  the  defendant  contend,  the  relation  of  landlord  and 
tenant  does  not  exist  between  them  (see  Morton  Bros.  v. 
Pacific  Coast  Steamship  Co.,  122  Cal.  353,  [55  Pac.  1]),  still 
it  cannot  be  doubted  that,  so  long  as  the  owners  of  boats  have 
their  vessels  in  dock  at  said  piers,  though  not  having  that  ex- 
clusive right  and  privilege,  they  are  nevertheless  as  much 
occupants  of  said  piers  as  they  would  or  could  be  if  they  were 
in  the  strictest  sense  tenants  of  said  commissioners.  We  sup- 
pose it  is  safe  to  say  that  the  right  granted  to  boat  owners  by 
the  commissioners  to  use  the  piers  for  the  docking  of  their 
vessels  is  a  mere  privilege  or  license,  all  owners  of  vessels 
plying  the  waters  ending  in  the  San  Francisco  Bay  having, 
where  duly  granted  them,  the  same  privilege  or  license.  But 
it  does  not  follow  from  that  situation  that  it  is  not  the  duty 
of  the  owner  of  a  boat  or  vessel,  while  using  said  piers  for 
their  transportation  purposes,  to  see  that,  while  their  vessels 
are  so  docked,  the  necessary  facilities  or  equipments  for  the 
loading  or  discharging  of  freight  or  the  taking  in  or  dis- 
charging of  passengers  are  in  safe  and  proper  condition  for 
those  purposes.  In  29  Cyc,  page  476,  it  is  said  that  *'the 
occupant  of  premises,  although  a  mere  licensee,  is  liable  for 
injuries  inflicted  by  reason  of  his  neglect  or  failure  to  keep 
the  premises  in  a  safe  condition,"  and,  in  Thompson  v,  Tilton 
Elec.  L.  dk  P.  Co.,  77  N.  H.  93,  [88  Atl.  216],  which  was  an 
action  for  the  death  of  a  child,  who  was  killed  by  the  electric 
current  of  one  of  the  company's  poles  while  leaning  against 
the  pole,  which  stood  in  a  public  highway,  the  court  said:  "In 
the  view  most  favorable  to  the  defendant,  the  relation  exist- 
ing between  it  and  the  deceased  was  that  which  arises  between 
two  licensees  upon  land  of  a  third  party.  Each  must  use 
ordinary  care  not  to  injure  the  other  or  his  property."  Even 
if  there  were  inherent  defects  in  the  apron  or  any  other  of  the 
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equipments  of  the  pier  essential  to  the  loading  or  unloading 
properly  and  with  safety  of  freight  on  and  from  the  vessels 
docking  thereat,  and  it  was  the  duty  of  the  harbor  commis- 
sioners to  correct  such  defects,  it  was  still  incumbent  on  the 
defendant,  while  using  the  pier,  to  exercise  reasonable  or  such 
care  as  might  have  been  necessary  to  the  discovery  of  such 
defects  and  the  correction  thereof  either  by  himself  or  the  com- 
missioners. This  requirement  from  the  defendant  follows  from 
the  proposition  that,  when  using  the  dock  for  the  purposes  of 
the  transportation  business  in  which  he  is  engaged,  the  de- 
fendant, like  the  man  who  conducts  a  merchandise  business  of 
any  character,  invites  the  public  to  the  dock  and  to  use  the 
pier  for  the  purpose  of  transacting  business  with  him,  and, 
again  like  the  merchant,  he  is  required  to  maintain  in  safe 
and  proper  condition  the  means  of  ingress  and  egress  whereby 
his  customers  go  in  upon  and  out  of  his  boat,  and  the  means 
whereby  freight  is  transferred  from  the  boat  to  the  wharf  or 
from  the  wharf  to  the  boat.  As  a  matter  of  fact,  as  to  the 
plaintiff  in  this  case,  the  defendant,  in  his  written  contract, 
guaranteed  to  the  former,  when  delivering  oil  to  his  boats, 
"proper  unloading  facilities  and  access  to  the  dock."  By 
this  covenant,  the  defendant  agreed  to  provide  the  plaintiff 
with  safe  means  whereby  he  could  deliver  the  oil  upon  the 
boats,  and  thus  he  expressly  bound  himself,  as  the  law  itself 
had  already  bound  him,  to  provide  the  plaintiff  with  such  un- 
loading facilities  as  would  insure  the  delivery  of  the  oil  on 
board  the  boats  with  safety  and  dispatch. 

As  the  evidence  above  quoted  herein  shows,  Ellis,  who  was 
in  charge  of  the  truck  on  the  day  of  the  accident,  had  on  some 
twenty-five  or  more  previous  occasions  delivered  oil  to  the  de- 
fendant's  boats  at  said  pier,  in  the  same  manner  in  which  he 
attempted  to  do  so  when  the  apron  gave  way  and  the  truck 
was  thus  precipitated  into  the  bay.  On  that  very  day,  just  a 
short  time  before — not  much  over  an  hour  prior  to  the  acci- 
dent— ^he  delivered  a  quantity  of  oil  to  the  defendant's 
steamer  ''Crockett"  at  said  pier  and  in  doing  so  drove  or 
backed  the  truck,  as  he  attempted  to  do  when  the  accident 
occurred,  on  to  the  apron.  It  was  necessary  for  him  thus  to 
move  the  truck  upon  the  apron  to  make  the  delivery.  On  his 
return  with  the  second  load  of  oil,  the  driver  observed  that 
the  apron  was  apparently  in  the  same  condition  that  it  was  in 
when  he  had  previously  used  it.    He  had  the  right  to  assume 


Digitized  by 


Google 


638  Union  Oil  Co.  v.  Rideout.        [38  Cal.  App. 

that  it  was  in  the  same  condition,  or  that,  being  in  position 
for  its  customary  or  usual  use,  there  were  no  defects  in  it 
which  would  render  it  unsafe  to  use  it  as  he  had  always  used 
it.  He  had  a  right  to  assume  that  the  defendant,  when  in  use 
of  the  pier,  would  exercise  reasonable  care  to  see  that  the 
apron  and  its  essential  equipments  were  maintained  in  a  con- 
dition to  be  used  with  safety.  Particularly  was  he  justified 
in  so  assuming,  in  view  of  the  fact  that  he  knew  that  the  de- 
fendant's engineer  and  others  connected  with  the  boat  knew 
that  he  would  return  and  expected  him  to  return  to  the  boat 
that  day,  shortly  after  the  first  load  was  delivered,  with  an- 
other  load  of  oil  to  be  delivered  to  the  boat  He  was  not^ 
therefore,  charged  with  the  duty  of  leaving  his  truck  and 
himself  making  an  investigation  to  assure  himself  of  the 
safety  of  the  apron. 

In  Earl  v,  San  Francisco  Bridge  Co.,  81  Cal.  App.  839, 
[160  Pac.  570],  an  action  for  damages  for  personal  injuries 
to  an  employee  who  was  injured  from  a  powerful  electric  cur- 
rent while  manipulating  a  part  of  the  electrical  apparatus, 
which  had  gotten  out  of  repair  without  the  knowledge  of  the 
plaintiff  and  which  defect  was  the  cause  of  the  injuries  re- 
ceived by  him,  this  court  said,  at  page  346  of  31  Cal.  App., 
[160  Pac.  572] :  **It  was  not  negligence  on  the  part  of  re- 
spondent to  assume  that  conditions  were  as  before,  and  that 
the  switch  would  disconnect  the  current  Having  the  right 
to  assume  that  the  appliance  was  in  the  same  condition,  he 
was  excusable  for  his  failure  to  make  an  examination  or  in- 
spection whereby  he  might  have  ascertained  what  had  been 
done ;  nor  was  the  difference  in  the  appearance  of  the  equip- 
ment so  palpable  and  obtrusive  as  to  compel  the  conclusion 
that  while  hastening  to  perform  his  duty,  if  he  had  exercised 
ordinary  care  he  would  have  discovered  the  change." 

As  above  stated,  the  evidence  shows  that  there  was  abso- 
lutely no  difference  in  the  appearance  of  the  apron  at  the 
time  of  the  accident  from  its  appearance  when  he  delivered 
the  first  load  of  oil  that  day  or  at  any  other  previous  delivery 
of  oil  by  the  same  driver. 

But  it  is  asserted  by  the  respondent  that  there  existed  a 
custom,  of  which  the  driver  of  the  truck  had  knowledge,  that 
whenever  said  driver  took  a  load  of  oil  to  the  boat,  to  be 
emptied  from  the  truck  into  a  tp.nk  maintained  for  that  pur* 
pose  on  the  boat,  he  was  to  notify  the  engineer  or  some  other 
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person  connected  with  the  vessel  of  his  presence  with  the  oil 
before  attempting  to  drive  the  truck  on  the  apron.  But  we 
have  found  no  such  testimony  in  the  record  as  it  is  presented 
here.  What  the  engineer  did  testify  to  was  this:  "Whenever 
the  wagon  from  the  Union  Oil  Company  comes  it  is  the  cus- 
tom first  for  them  to  announce  their  presence  and  then  I  send 
somebody  to  handle  the  pipe.  I  directed  where  the  oil  should 
go.  That  is  the  ordinary  method  of  doing  it  When  the  pipe 
is  put  in  I  am  notified  of  it  in  order  to  direct  where  the  flow 
should  go."  Again,  the  engineer  testified:  ''Before  the  oil  is 
taken  aboard  they  always  notify  us,  because  we  have  got  to 
know,  otherwise  we  would  flood  the  tank."  This  is  far  from 
saying  that  it  was  the  custom  for  the  driver  to  notify  the 
engineer  of  his  presence  at  the  pier  for  the  purpose  of  giving 
the  engineer,  or  some  other  person  connected  with  the  boat,  an 
opportunity  to  inspect  the  apron  to  see  whether  it  was  safe  to 
drive  the  truck  upon  it. 

It  is  not  known,  or  at  least  it  was  not  shown,  how  the  apron 
became  defective  or  in  a  condition  not  to  be  used  with  safety, 
nor  is  it  necessary  to  this  decision  that  that  fact  should  be 
known,  since  there  is  no  claim  that  the  driver  of  the  truck 
caused  the  unsafe  condition  thereof.  An  investigation  after 
the  accident,  however,  disclosed  that  the  two  pins  which  held 
in  place  the  slides  which  supported  the  apron  were  out  of 
their  proper  places  and  were  "hanging  down  by  their 
chains."  In  other  words,  it  was  evident  that  by  some  means 
or  in  some  way,  wholly  unexplained  by  the  record,  the  pins 
were  removed  from  their  proper  places,  and,  therefore,  af- 
forded no  support  for  the  slides.  It  may  be  that  the  action 
of  the  tide  had  so  swayed  the  apron  as  to  cause  the  pins  to 
become  loose  and  so  become  useless  for  the  purposes  for  which 
they  were  designed.  However  that  may  be,  it  is  contended 
by  the  respondent  that  the  burden  was  upon  the  plaintiff 
affirmatively  to  show  either  that  the  pins  were  removed  by 
the  defendant  or  his  servants  or  that  the  defect  in  the  apron 
was  produced  by  some  other  act  of  theirs.  We  do  not  agree 
to  that  proposition,  but,  on  the  contrary,  we  think  that  the 
doctrine  of  res  ipsa  loquitur  applies.  That  rule  is  stated  as 
follows  by  Shearman  &  Redfield  on  Negligence,  section  60: 
"Where  a  thing  which  causes  injury  is  shown  to  be  under  the 
management  of  the  defendant,  and  the  accident  is  such  as  in 
the  ordinary  course  of  things  does  not  happen  if  those  who 
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have  the  management  use  proper  care,  it  affords  reasonable 
evidence,  in  the  absence  of  explanation  by  the  defendant,  that 
the  accident  arose  from  a  want  of  care."  (See  Jttdson  v. 
Giant  Powder  Co.,  107  Cal.  549,  556,  [48  Am.  St.  Rep.  146,  29 
L.  R.  A.  718,  40Pac.  1020].) 

In  Bergen  v.  Tulare  County  Power  Co.,  173  Cal.  720,  721, 
[161  Pac.  269],  which  was  an  action  for  damages  for  death 
caused  by  the  negligent  installation  of  an  electrical  apparatus, 
the  court  said:  **It  is  the  rule  in  this  state  that  where  elec- 
tricity is  furnished  to  a  system  installed  and  operated  exclu- 
sively by  the  owner  of  the  premises,  the  doctrine  res  ipsa 
loquitur  has  no  application.  .  .  .  But  where  the  defendant  in 
such  a  case  had  some  control  over  the  sittuition  (italics  ours), 
either  by  reason  of  its  construction  or  its  operation  of  plain- 
tiff's plant,  a  showing  of  accident  without  plaintiff's  fault 
shifts  the  burden  of  proof.** 

We  have  already  shown  that  the  pier  and  its  equipments 
necessary  for  the  loading  and  discharging  of  freight,  during 
the  times  the  vessels  of  the  defendant  occupied  the  pier,  were 
under  the  latter 's  exclusive  control  and  management.  The 
chief  engineer  of  the  defendant's  boat  which  was  at  the  pier 
when  the  accident  happened  testified:  ''When  the  boat  lands 
at  this  place  [the  pier],  the  mate  or  the  captain  handle  the 
men  that  handle  the  cargo.  Then  the  men  on  the  boats  un- 
load the  cargo  over  this  apron.  When  the  apron  is  too  high, 
they  lower  it;  when  it  is  too  low,  they  raise  it  and  they  leave 
it  as  may  be  necessary  for  the  proper  handling  of  the  cargo. 
The  boat's  crew  regulate  it  in  accordance  with  the  tide,  and 
they  use  it  wherever  there  is  a  necessity."  That  evidence  is 
sufficient,  if  there  were  no  other  in  the  record,  to  show  that 
the  defendant  had  **some  control  over  the  situation"  by  rea- 
son of  the  necessity  of  regulating  the  apron  in  accordance 
with  the  action  of  the  tide  and  of  keeping  it  in  proper  condi- 
tion for  using  it  for  the  boat's  purposes  with  safety. 

As  before  shown,  it  also  further  appears  from  the  evidence 
that  Ellis,  the  plaintiff's  truck  driver,  during  the  preceding 
two  years  during  which  the  plaintiff  had  been  supplying  the 
defendant  with  oil,  had  delivered  the  oil  to  the  latter 's  boats, 
and  had  no  less  than  twenty-five  different  times  put  his  truck, 
preparatory  to  emptying  the  oil  into  the  tanks  of  the  boats,  in 
exactly  the  same  position  on  the  apron  as  he  put  it  when  the 
accident  happened,  and  that  never  before  the  occasioii  on 
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which  this  accident  happened  had  any  trouble  or  dam- 
age occurred  by  reason  of  that  act  This  experience  was  suflS- 
cient  to  show  that  in  the  ordinary  course  of  things  such 
accidents  did  not  happen.  (Kahn  v.  Triest-Bosenberg  Cap 
Co.,  139  Cal.  344,  [73  Pac.  164].) 

If  it  be  said  that  the  only  reasonable  theory  of  how  the 
apron  became  defective  was,  as  above  suggested,  that  it  was 
the  result  of  the  action  of  the  tide,  an  agency  not  subject  to 
human  control — the  act  of  Qod — still,  under  the  rule  above 
stated,  "the  explanation  should  come  from  the  party  charged 
with  the  special  duty  of  protection."  (Cooley  on  Torts,  sec. 
799;  Judson  v.  Oiavi  Powder  Co,,  swpra,)  Moreover,  if  the 
condition  of  the  apron  is  infiuenced  by  the  tides,  it  is  stiU  the 
duty  of  the  defendant  to  see  that  any  defect  therein  so  occa- 
sioned is  discovered  and  corrected.  We  may  assume  that  a 
professional  navigator  is  thoroughly  familiar  with  the  action 
of  the  tides  and  the  effect  thereof  on  navigation  and  all  the 
essentials  of  shipping. 

We  can  perceive  no  escape  from  the  conclusion  that  the  evi- 
dence, as  to  which  there  is  no  dispute  so  far  as  are  concerned 
the  vital  considerations  upon  which  the  case  must  be  decided, 
does  not  support  the  findings  necessary  to  the  support  of  the 
judgment. 

The  judgment  is  accordingly  reversed  and  the  cause 
remanded. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  January  9,  1919. 

Sloss,  J.,  Melvin,  J.,  Lawlor,  J.,  and  Lennon,  J.,  concurred. 

88  OaL  App.^Al 
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[Civ.  No.  2652.    First  Appellate  District.— November  12,  1918.] 

CRESCENT  INVESTMENT  COMPANY  (a  Corporation), 
Respondent,  v.  LAKE  COUNTY  INVESTMENT  COM- 
PANY  (a  Corporation),  et  al.,  Appellants. 

Plbadinq — ^Demttbbeb  to  Answib — Etpbot  as  Admission. — ^A  demurrer 
to  a  separate  defense  in  an  answer  setting  up  fraud  is  not  an  admis- 
sion of  the  alleged  acts  of  fraud,  the  admission  made  hj  a  demurrer 
being  merely  for  the  purpose  of  testing  a  question  of  law,  and  bind- 
ing upon  the  demurrant  onlj  in  so  far  as  a  ruling  upon  the  demurrer 
is  concerned. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Lake 
County.    M.  S.  Sayre,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

E.  A.  IVeeman  and  F.  J.  Gk>rdon,  for  Appellant 

Beverly  L.  Hodghead,  for  Respondent 

LENNON,  P.  J. — This  is  an  appeal  from  a  judgment  ren- 
dered  in  favor  of  the  plaintiff.  The  appeal  is  upon  the 
judgment-roll  alone. 

The  complaint  asked  for  the  foreclosure  of  a  mortgage  upon 
certain  real  property  owned  by  the  defendants.  Defendants 
in  their  answer  denied  the  execution  of  the  note  and  mort- 
gage and  substantially  all  the  material  allegations  of  the  com- 
plaint, and  set  up  by  way  of  separate  defense  certain  alleged 
acts  of  fraud  on  the  part  of  one  of  the  directors  and  stock- 
holders of  the  plaintiff  company.  The  plaintiff  demurred 
to  this  separate  defense  and  the  demurrer  was  sustained. 
Certainly  if  the  plaintiff  was  a  bona  fide  mortgagee  and  had 
advanced  the  money  secured  by  the  mortgage,  the  matters  al- 
leged in  the  separate  defense  would  be  immaterial  in  this  fore- 
closure suit,  and  the  demurrer  was  properly  sustained.  The 
questions  of  the  execution  of  the  mortgage  and  the  considera- 
tion therefor  were  tried  under  the  issues  raised  by  the  com- 
plaint and  the  denials  thereof  and  the  trial  court  found  in 
favor  of  the  plaintiff. 
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The  appellants  raise  just  one  point  upon  their  appeal,  and 
we  agree  with  the  attorney  for  respondent,  that  the  law  ap- 
plicable to  that  question  would  seem  to  require  no  ruling  by 
an  appellate  court.  Appellants  contend  that  by  demurring 
to  the  separate  defense  of  the  defendant,  plaintiflE  thereby 
admitted  all  the  alleged  acts  of  fraud  contained  therein,  and 
having  so  admitted  such  acts,  it  stands  self -convicted  of  con- 
duct which  should  bar  it  from  any  relief  in  a  court  of  equity. 
Of  course,  the  admission  made  by  a  demurrer  is  merely  an 
admission  for  the  purpose  of  testing  a  question  of  law,  and 
is  only  binding  upon  the  demurrant  in  so  far  as  a  ruling  upon 
the  demurrer  is  concerned. 

The  judgment  is  affirmed. 

Beasly,  J.,  pro  tern.,  and  Sturtevant,  J.,  pro  tern,,  con- 
curred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  January  9,  1919. 

Angellotti,  C.  J.,  Sloss,  J.,  Melvin,  J.,  Lawlor,  J.,  and 
Lemon,  J.,  concurred. 


rCiv.  No.  2556.    First  Appellate  DiBtrict—November  13,  1918.] 

ROSE  B.  JOHNS,  Respondent,  v.  CHAUNCEY  P.  POND, 

Appellant. 

Physicians  and  Suboeons — ^liALFRAcncE,  Action  iob — ^Evidencb. — ^In 
thifl  action  against  a  physician  for  malpractice  in  unnecessarily  per- 
forming an  operation,  the  evidence  is  held  sufficient  to  sustain  a  ver- 
dict for  defendant. 

Id. — Appkal — ^Denial  or  Nonsuit — Haemlbss  E^ibob. — ^Where  in  such 
action  a  motion  for  a  nonsuit  was  made  at  the  dose  of  plaintiff's 
ease  in  chief,  on  the  ground  of  the  absence  of  evidence  of  negligence 
in  diagnosing  the  plaintiff's  symptoms  as  showing  a  tumor,  when  the 
plaintiff  was  in  fact  at  the  time  pregnant,  the  error,  if  any,  was 
rendered  harmless  by  the  introduction  of  evidence  later  supplying 
the  defect,  it  not  appearing  that  the  defendant  was  prejudiced  in 
presenting  his  defense  by  the  fact  that  the  testimony  was  produced 
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later  in  the  trial  instead  of  during  the  presentation  of  plaintiff's 
case  in  ehief  • 
Id. — iNSTRucnoMB. — In  such  action,  an  instruction  to  the  effect  that 
if  there  is  more  than  one  method  of  treatment  recognized  hj  the 
medical  profession,  a  physician  may  adopt  either,  was  proper,  in 
Tiew  of  other  instructions  to  the  effect  that  if  the  physician  applied 
reasonable  skill  and  judgment  with  ordinary  care,  he  was  not  liable 
for  damages  consequent  upon  an  honest  mistake  or  error  in  judg^ 
ment. 

lD.~WlTHDILiWAL  OF  EVIDINOl   TBOM   CONSIDKIUTION— PbEBUMPTION.-- 

An  appellate  tribunal  is  bound  to  presume  that  the  jury  followed  aa 
instruction  withdrawing  evidence  from  consideration. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County.    W.  M.  Conley,  Judge  Presiding. 

The  facts  are  stated  in  the  opinion  of  the  court 

William  P.  Hubbard,  and  D.  C.  Button,  for  Appellant 

Ostrander,  Clark  &  Carey,  for  Respondent. 

THE  COUET.— This  is  an  appeal  from  a  judgment,  taken 
within  sixty  days  after  the  entry  thereof,  in  an  action  wherein 
the  plaintiff  sought  damages  against  the  defendant,  a  phy- 
sician, for  negligently,  and  without  occasion  therefor,  per- 
forming upon  her  a  surgical  operation. 

The  plaintiff  alleges  in  her  complaint  that  the  defendant 
informed  her  that  she  had  a  fallopian  tumor,  and  operated 
upon  her  for  its  removal,  when  in  fact  the  symptoms  diag- 
nosed as  indicating  the  presence  of  a  tumor  were  caused  by 
pregnancy;  and  that  five  months  later  she  gave  birth  to  a 
baby  boy  weighinpr  nine  and  one-half  pounds.  As  a  result  of 
the  operation  plaintiff  alleges  that  her  health  has  been  per- 
manently injured,  and  that  she  has  suffered,  and  will  con- 
tinue to  suffer,  more  or  less  pain  in  body  and  mind.  Upon 
these  facts  she  bases  her  demand  for  damages,  placing  the 
amount  at  twenty-five  thousand  dollars. 

The  plaintiff  was  a  witness  in  her  own  behalf,  and  we  may 
paraphrase  her  testimony  as  follows:  **I  shall  have  been  mar- 
ried four  years  in  January,  1916,  and  have  since  my  marriage 
lived  with  my  husband.  The  defendant  attended  me  dur- 
ing pregnancy  and  at  the  time  of  the  birth  of  my  first  child 
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in  the  month  of  January,  1914.  UntU  just  prior  to  the 
twenty-third  day  of  December,  1914,  I  enjoyed  good  health. 
On  that  day  I  telephoned  to  the  defendant  to  call  on  me, 
and  when  he  came  I  told  him  that  I  had  been  having  severe 
pains  in  my  back  and  head  and  also  in  the  pelvic  region.  I 
also  informed  the  defendant  that  I  had  been  examined  by  Dr. 
Somers  of  San  Francisco,  who  said  at  the  time  of  the  examin- 
ation that  he  thought  I  was  pregnant  five  or  six  weeks.  I 
further  told  him  that  I  was  having  a  scanty  menstruation  for 
almost  a  day  each  month.  The  defendant  at  that  time  in 
my  home  made  what  he  called  a  bi-manual  examination,  and 
concluded  that  perhaps  my  uterus  had  not  contracted  after 
my  first  child  was  bom,  but  in  any  event  he  assured  me  that 
I  was  not  pregnant,  Raying,  *Tou  are  no  more  pregnant  than 
I  am.'  At  that  time  he  gave  me  a  prescription  which  I  was 
to  use  four  or  five  days,  and  if  it  gave  me  no  relief  I  was  to 
let  him  know.  A  week  or  ten  days  later  I  called  up  the  de- 
fendant and  told  him  that  the  douche  he  had  prescribed  had 
given  me  no  relief  and  that  my  suffering  had  in  fact  in- 
creased. He  told  me  to  call  at  his  oflSce  the  following  day, 
which  I  did,  and  there,  after  making  a  more  careful  examin- 
ation, he  asked  me  my  age.  I  told  him  I  was  twenty-two 
years  old,  whereupon  he  said,  *Mrs.  Johns,  you  are  a  very 
young  woman,  but  I  want  to  tell  you  that  you  have  a  fallopian 
tumor  that  is  growing  over  the  mouth  of  the  uterus,'  and 
that  I  would  have  to  be  operated  upon  at  once ;  that  as  soon 
as  the  tumor  should  be  removed  I  would  be  an  entirely  dif- 
ferent woman.  I  consented  to  the  operation.  It  was  per- 
formed. A  few  days  thereafter  the  defendant  said  I  was  in 
false  labor  pains.  I  had  bearing-down  pains  in  the  pelvic 
region.  These  pains  grew  worse  and  the  defendant  was  sent 
for.  When  he  called  the  nurse  in  attendance  she  told  him 
that  she  thought  I  was  going  to  miscarry.  He  made  no  reply 
but  ordered  some  pills,  and  left  word  for  them  to  be  given 
to  me  as  directed.  He  also  ordered  hypodermics,  which  were 
given  to  me  often  during  the  night,  but  I  suffered  intense 
pain  and  got  no  sleep  until  about  4  o'clock  in  the  morning. 
In  the  morning  about  9  o'clock  the  defendant  informed  me 
that  I  was  trying  to  miscarry,  that  I  was  pregnant  and  about 
to  feel  life.  I  asked  him  why  he  had  not  performed  an  abor- 
tion, and  told  him  that  he  had  left  me  in  such  a  condition 
that  my  child  would  be  an  idiot  or  deformed.    He  replied 
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that  he  could  not  perform  an  abortion  for  it  was  against  the 
law,  and  that  he  thought  the  operation  would  have  no  effect 
on  the  child.  From  that  time  I  worried  constantly  about  the 
effect  the  operation  would  have  on  the  child.  Two  weeks  after 
the  operation  defendant  took  me  home  from  the  hospital  and 
carried  me  up  the  front  stairs  to  my  room.  All  this  time  I 
suffered  intense  pain,  and  the  defendant  told  me  he  expected 
I  would  misoarry  within  nine  or  ten  days.  That  was  the 
last  time  he  called.  He  rendered  me  no  further  assistance. 
The  baby  was  bom  June  18,  1915.  About  one  month  after 
the  operation  I  observed  physical  changes  in  my  legs;  varicose 
veins  came  out  on  them.  This  condition  existed  until  the 
child  was  bom,  during  which  time,  on  this  account,  I  could 
hardly  walk  and  suffered  pain  and  was  required  to  wear 
elastic  stockings.  Shortly  after  the  birth  of  the  child  I  suf- 
fered from  a  hernia,  and  was  operated  upon  for  it.  I  suf- 
fered no  accident  and  do  not  know  what  occasioned  the 
rupture  other  than  the  bearing-down  exertions  which  oc- 
curred while  I  was  at  the  hospital.  A  physican  other  than 
the  defendant  took  care  of  me  at  the  birth  of  my  child.  The 
baby  died  within  three  months  after  its  birth.  At  one  time 
after  the  incision  I  heard  the  defendant  make  a  statement 
with  reference  to  the  operation  in  which  he  said  he  had  made 
a  mistake." 

As  to  this  last  statement  by  the  plaintiff  and  in  some  other 
respects  she  was  corroborated  by  other  witnesses. 

The  defendant  testified  that  in  addition  to  the  symptoms 
related  by  the  plaintiff  in  her  testimony  she  told  him  that  she 
had  been  having  hemorrhages  between  menstrual  periods  and 
suffered  some  dizziness;  that  she  did  not  suspect  pregnancy; 
that  her  condition  was  nothing  like  it  had  been  with  the  first 
child;  that  considering  the  history  of  the  case  as  related  by 
her  she  was  suffering  from  a  fibroid  tumor,  that  her  condition 
was  serious  and  required  the  performance  of  an  operation; 
that  the  operation  consisted  of  an  incision  about  two  and  one- 
half  inches  long  in  plaintiff's  abdomen;  that  upon  making 
the  incision  he  discovered  that  the  plaintiff  was  pregnant  and 
that  there  was  no  condition  of  tumor,  whereupon  he  con- 
cluded that  the  plaintiff  had  given  him  an  incorrect  history 
of  the  case;  sewed  up,  dressed,  and  bandaged  the  incision; 
that  such  an  incision  is  called  an  exploratory  incision,  and 
would  have  been  larger  had  he  not  found  pregnancy. 
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According  to  the  testimony  of  several  medical  witnesses 
produced  by  plaintiff,  based  upon  the  history  of  the  case  as 
claimed  by  plaintiff  to  have  been  furnished  to  the  defendant, 
the  defendant  should  have  kept  the  plaintiff  under  observa- 
tion for  at  least  six  weeks  before  operating;  that  if  he  had 
done  this  he  would  have  discovered  the  error  in  his  diagnosis, 
for  he  would  have  felt  the  movements  of  the  living  foetus  and 
he  would  have  heard  the  foetal  heart  beat. 

According  to  the  testimony  of  nine  experts  called  for  the 
defendant,  he  was  justified  in  making  an  immediate  operation 
for  tumor  only  in  the  event  of  the  presence  of  hemorrhages 
between  regular  menstrual  periods;  otherwise  he  should  have 
kept  the  patient  under  observation  and  awaited  developments. 

From  this  r6sum6  of  the  evidence  it  is  quite  clear,  we  think, 
that  if  the  jury  believed,  as  it  appears  they  did,  the  testimony 
of  the  plaintiff  as  to  what  she  told  the  defendant  relating  to 
the  history  of  her  case,  then  the  operation  was  unnecessary, 
and  their  verdict  cannot  be  disturbed. 

Plaintiff  closed  her  case  without  introducing  any  expert 
evidence,  whereupon  the  defendant  made  a  motion  for  non- 
suit, arguing  that  the  mere  statement  by  defendant  to  the 
plaintiff  and  her  mother  that  he  had  made  a  mistake  in  diag- 
nosing plaintiff's  case  as  one  of  tumor  rather  than  pregnancy 
was  not  sufScient  to  establish  negligence  in  the  absence  of  tes- 
timony that  such  incorrect  diagnosis  was  arrived  at  by  rear 
son  of  negligence.  Assuming  this  to  be  true,  still  as  evidence 
was  introduced  later  in  the  case  which  tended  to  supply  this 
defect,  and  as  it  does  not  appear  that  the  defendant  was  preju- 
diced in  the  presentation  of  his  defense  by  the  circum- 
stance that  the  testimony  was  produced  later  in  the  trial  in- 
stead of  during  the  presentation  of  plaintiff's  case  in  chief, 
the  judgment  will  not,  upon  that  ground  be  reversed;  for, 
as  was  said  in  Peters  v.  Southern  Pacific  Co.,  160  Cal.  48,  52, 
[116  Pac.  400],  **it  is  well  settled  that  an  order  denying  a 
motion  for  nonsuit  will  not  be  disturbed,  although  the  evi- 
dence at  close  of  plaintiff's  case  was  so  weak  that  it  might 
properly  have  been  granted,  if  upon  the  trial  the  defect  is 
overcome  by  evidence  subsequently  introduced."  (See,  also, 
Lowe  V.  San  Francisco  etc.  By.  Co.,  154  Cal.  573,  [98  Pac. 
678] ;  Vaca  Valley  B.  Co.  v.  Mansfield,  84  Cal.  560,  [24  Pac 
145].) 
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Neither  do  we  think  that  there  is  any  merit  in  defendant's 
point  that  he  was  prejudiced  by  the  manner  in  which  the 
oourt  disposed  of  the  motion. 

The  court  committed  no  error  in  refusing  defendant's  re- 
quested instruction  that,  if  there  is  more  than  one  method 
of  treatment  recognized  by  the  medical  profession,  a  physi- 
cian may  adopt  either,  for  the  reason  that  the  instruction  was 
substantially  given  by  the  court  in  its  charge  to  the  jury 
when  it  said  that  if  the  defendant  ''applied  reasonable  skill 
and  judgment  with  ordinary  care,  he  is  not  liable  for  any 
damages  or  injuries  consequent  upon  an  honest  mistake  or 
error  in  judgment  in  making  a  diagnosis,  in  prescribing  treat- 
ment, or  in  determining  upon  an  operation,  and  if  what  he 
did  appears  from  the  evidence  to  be  in  accordance  with  recog- 
nized authority  and  good  current  practice,  you  must  find 
a  verdict  for  the  defendant." 

The  defendant  also  complains  of  the  action  of  the  court  in 
refusing  certain  other  proposed  instructions.  As  to  those, 
we  think  their  subject  matter  was  embraced  by  what  the  court 
stated  to  the  jury  on  the  subjects  of  proximate  cause  and  pre- 
ponderance of  the  evidence. 

Other  objections  to  instructions  given  or  proposed  have 
even  less  merit  than  those  already  referred  to,  and  no  dis- 
cussion of  them  is  deemed  necessary.  The  instructions  as 
a  whole  fully  and  fairly  covered  every  phase  of  the  case. 

Without  serious  objection  from  the  defendant,  plaintiff  was 
permitted  to  testify  that  the  child  when  bom  was  physically 
normal,  for  the  purpose  of  showing,  as  claimed  by  plaintiff, 
that  the  condition  of  the  uterus  was  normal  when  examined 
by  the  defendant.  Later,  however,  she  testified  that  while 
the  child  upon  its  birth  cried  for  about  five  minutes,  there- 
after for  about  five  days  it  could  not  nurse,  and  any  milk 
gotten  into  its  stomach  by  other  means  caused  nausea;  that 
the  child  ''would  vomit  like  a  person  coming  out  of  an  an- 
esthetic." She  also  testified  that  this  condition  of  her  baby 
caused  her  mental  anguish.  This  testimony  was  objected  to 
on  the  gnround  that  this  was  not  an  action  by  the  parents  for 
the  loss  of  their  child  by  reason  of  the  acts  of  the  defendant. 
The  court  was  doubtful  of  the  right  of  plaintiff  to  introduce 
this  evidence  and  admitted  it  tentatively  subject  to  a  motion 
to  strike  out.  Later  on,  no  motion  having  been  made  to  this 
end,  the  court  of  its  own  motion  instructed  the  jury  as  follows: 
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"Tou  are  instructed  that  you  are  not  to  take  into  con- 
sideration any  evidence  whatsoever  as  to  any  mental  suffer- 
ing or  worry  that  the  plaintiff  may  have  experienced  by  rea- 
son of  any  fear  that  her  nnbom  child  might  be  marked  or 
affected  by  reason  of  any  act  on  the  part  of  the  defendant. 
.  .  .  Yon  are  instructed  that  if  yon  should  find  for  the  plain- 
tiff in  this  case,  you  cannot  take  into  consideration  any  al- 
leged injury  to  the  said  child  in  determining  the  amount  of 
your  verdict"  We  are  bound  to  assume  that  the  jury  fol- 
lowed this  instruction. 
For  the  reasons  given,  the  judgment  is  affirmed. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  January  11,  1919. 


[Cav.  No.  1609.    Third  Appellattf  Distriet.— NoTember  14,  1918.] 

W.  A.  OWEN,  Respondent,  v.  CROCKER-HUFFMAN 
LAND  AND  WATER  COMPANY  (a  Corporation), 
Appellant 

New  Trial — Modihoation  oj  Oiu>eb — Jubisdigtion^ — A  trial  court  has 
no  power  to  revoke,  modify,  or  otherwise  disturb  an  order  granting 
a  new  trial  after  it  has  once  been  regularly  entered,  except  upon  a 
proper  showing  that  it  has  been  entered  prematurely  or  by  inad- 
yertence. 

Id. — ^Inadvzbtbngb. — ^Misapprehensioii  as  to  the  nature  and  extent  of 
the  testimony  or  the  effeet  of  the  testimony  is  not  inadvertence. 

APPEAL  from  an  order  of  the  Superior  Conrt  of  Merced 
County.    E.  N.  Rector,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

James  F.  Peck  and  Charles  W.  Byrnes,  for  Appellant 

F.  P.  Tuttle  and  J.  J.  QriflSn,  for  Respondent 

CHIPMAN,  P.  J. — The  action  was  commenced  to  recover 
damages  for  land  overflowed  by  an  alleged  negligently  con- 
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structed  and  maintained  canal.  The  cause  was  tried  by 
the  court  with  a  jury,  and,  on  July  1,  1916,  the  jury  ren- 
dered a  verdict  for  plaintiff  in  the  sum  of  $4,611.  Judg- 
ment on  the  verdict  was  rendered  on  the  same  day  and  was 
recorded  July  3,  1916.  On  July  7th,  defendant  duly  served 
and  filed  its  motion  for  a  new  trial.  The  motion  came  on  to 
be  heard,  was  argued  and  submitted  and  the  court  made  the 
following  order:  ** Motion  for  new  trial  having  been  hereto- 
fore argued  and  submitted,  it  is  ordered  that  the  said  motion 
[be]  and  the  same  is  hereby  granted,  unless  plaintiff  con- 
sents to  a  reduction  of  the  verdict,  as  follows,  to  wit:  all  in 
excess  of  twenty-one  hundred  fifty-one  and  25/100  dollars 
and  costs  must  be  remitted  by  plaintiff  to  defendant  or  a 
new  trial  is  granted." 

On  September  19, 1916,  the  court  made  the  following  order : 
*'It  is  ordered  that  the  order  heretofore  entered,  to  wit:  on 
Sept.  18th,  relative  to  motion  for  new  trial  in  the  above 
entitled  action,  be  and  the  same  is  hereby  changed  and  modi- 
fied to  correct  a  mistake  arising  through  inadvertence  in- 
correctly recalling  the  testimony  of  plaintiff  and  other  wit- 
nesses, and  that  the  following  be  and  is  the  order  of  said 
court:  That  unless  the  plaintiff  files  his  written  acceptance 
in  this  court  of  a  reduction  of  the  judgment  heretofore  en- 
tered in  said  cause  in  the  sum  of  forty-six  hundred  and 
eleven  dollars  ($4,611),  and  five  hundred  and  seventy-four 
and  05/100  ($574.05)  dollars  costs  of  suit,  to  the  sum  of 
twenty-seven  hundred  and  eighty-eight  ($2,788)  dollars  and 
five  hundred  seventy-four  and  05/100  ($574.05)  dollars  costs 
of  suit,  the  motion  for  a  new  trial  be  granted,  and  in  the 
event  of  the  filing  of  said  written  acceptance,  it  is  ordered 
that  said  motion  for  a  new  trial  be  denied." 

The  second  order  was  made  ex  parte  without  notice  to  de- 
fendant, apparently  on  the  court's  own  motion.  The  first 
order  was  not  consented  to  nor  was  it  accepted  by  plaintiff, 
but,  on  September  19,  1916,  plaintiff  filed  notice  of  his  con- 
sent *'in  accordance  with  the  order  entered  on  motion  for  a 
new  trial  in  eaid  cause,  on  the  nineteenth  day  of  September, 
1916."  It  appeared  that  defendant  had  no  intimation  that 
the  court  contemplated  making  the  second  order  until  Sep- 
tember 27,  1916,  when  ''defendant  was  preparing  the  records 
for  the  appeal  herein,  on  the  last  day  allowed  by  law  for  giv* 


Digitized  by 


Google 


Nov.  1918.]     Owen  v.  CrockertIIuffman  L.  etc.  Co.        651 

ing  notice  to  have  the  record  prepared  and  certified,  under 
the  provisions  of  law/' 

Defendant  served  and  filed  its  notice  of  motion  to  set  aside 
the  said  order  of  September  19,  1916.  Said  motion  came  on 
to  be  heard  October  16,  1916,  on  the  records  in  the  case  and 
on  the  affidavit  of  defendant's  attorney,  in  which  the  facts 
above  set  forth  were  stated,  and,  on  the  same  day,  to  wit, 
October  16,  1916,  the  court  denied  the  motion.  Defendant 
appealed  from  the  judgment;  also  from  the  order  made  and 
entered  October  16,  1916 ;  also  from  the  order  made  and  en- 
tered September  19,  1916 ;  also  from  the  order  made  and  en- 
tered September  18,  1916. 

In  Carpenter  v.  Sv/perwr  Court,  75  Gal.  596,  [19  Pac.  174] 
the  court  said:  ''After  judgment  upon  the  verdict  had  been 
entered  and  a  motion  for  a  new  trial  had  been  regularly  made 
and  denied,  the  court  below  was  not  authorized  to  set  aside 
its  action  for  mere  error.  (Citing  cases.)  The  foundation 
of  this  rule  is,  that  the  modes  in  which  a  decision  may  be  re- 
viewed are  prescribed  by  statute,  and  the  courts  are  not  at 
liberty  to  substitute  other  modes  in  their  place." 

In  Holtum  v.  Grief,  144  Cal.  521,  [78  Pac.  11],  two  or- 
ders were  made  and  the  court  said:  ''The  question,  then,  is 
as  to  the  power  of  the  trial  court  to  vacate  an  order  granting 
or  denying  a  new  trial  after  it  has  once  been  regularly  made 
and  entered.  The  decisions  of  this  court  are  numerous  and 
uniform  to  the  effect  that  a  judgment  or  order  once  regularly 
entered  can  be  reviewed  and  set  aside  only  in  the  manner  pre- 
scribed by  statute.  If  they  have  been  entered  prematurely 
or  by  inadvertence,  they  may  be  set  aside  on  a  proper  show- 
ing, and  if  the  order  as  entered  is  not  the  order  as  made,  the 
minutes  may  be  corrected  so  as  to  make  them  speak  the  truth ; 
but  subject  to  these  exceptions  the  order  is  reviewable  only 
on  appeal,  and  the  decision  of  the  trial  court  having  been 
once  made  after  regular  submission  of  the  motion  its  power  is 
exhausted — ^it  is  functus  officio."  The  foregoing  was  quoted 
with  approval  in  United  Railroads  v.  Superior  Court,  170  Cal. 
755,  760,  [Ann.  Cas.  1916E,  199,  151  Pac.  129],  where  the 
court  also  said:  "Nothing  is  more  firmly  settled  in  this  state 
than  the  doctrine  that  the  superior  court  may  not  revoke, 
modify,  or  otherwise  disturb  its  judgments  and  orders  regu- 
larly made  in  pursuance  of  plain  statutory  provision,  where 
the  statute  prescribes  the  method  by  which  such  judgments 
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and  orders  may  be  reviewed,  except  as  authorized  by  statute." 
(Citing  cases.) 

The  contention  of  appellant  is  that  the  first  order  was  duly 
entered  after  hearing  and  argument;  that  there  was  no 
clerical  mistake  or  misprision  and  no  inadvertence  in  making 
the  order;  that  the  order  was  not  consented  to  or  accepted 
by  plaintiff  and  by  its  terms  a  new  trial  was  therefore 
granted  The  only  exception  to  the  rule  as  laid  down  in  the 
cases  is  where  the  judgment  or  order  ^'has  been  entered  pre- 
maturely or  by  inadvertence,"  as  stated  in  Holtum  v.  Chrief, 
supra.  The  second  order  recited  that  the  first  order  is  modi- 
fied ''to  correct  a  mistake  arising  through  inadvertence  in- 
correctly recalling  the  testimony  of  plaintiff  and  other  wit^ 
nesses."  Misaj)prehension  as  to  the  nature  and  extent  of  the 
testimony  or  of  the  effect  of  the  testimony  is  not  inadvertence. 
To  warrant  a  practice  by  which  the  trial  court,  after  an  order 
has  been  regidarly  and  deliberately  entered,  could  after  re- 
flection for  a  day  re-examine  or  recaU  the  testimony  and  reach 
a  different  conclusion  and  set  aside  his  order  thus  regularly 
and  deliberately  made,  would  introduce  a  most  dangerous 
rule.  The  reason  for  making  the  order  can  mean  nothing 
less  than  that  upon  a  re-examination  of  the  testimony  the 
court  has  reached  a  different  conclusion.  The  court  added 
to  the  amount  of  recovery  the  substantial  sum  of  $637.75, 
and  this  without  notice  to  defendant.  If,  as  has  been  held, 
orders  or  judgments  may  be  set  aside  when  entered  prema- 
turely or  by  inadvertence,  it  should  be,  it  seems  to  us,  on  a 
proper  showing.  *'The  term  'inadvertence,'  in  code  sections 
4501,  4502,  allowing  the  supreme  court  after  the  term  to  va- 
cate or  correct  mistakes  in  judgments  given  through  inad- 
vertence or  oversight,  does  not  apply  to  any  judgment  which 
was  given  upon  the  deliberate  consideration  and  judgment  of 
the  court,  though  the  court  may  have  since  adopted  a  differ- 
ent ruling  as  correct.  It  will  be  seen  that  the  case  provided 
is  where  judgment  is  given  through  inadvertence  or  over- 
sight, and  not  where  an  opinion  is  formed  from  inadvertence 
and  oversight.''  {Bussell  v.  Colyer,  51  Tenn.  [4  Heisk.]  154^ 
176 ;  4  Words  and  Phrases  Judicially  Defined,  p.  3489.) 

Wiggin  v.  Superior  Court,  68  Cal.  398,  [9  Pac.  646],  cited 
by  respondent,  is  not  applicable,  for  that  was  a  collateral 
attack  upon  the  decree.  Baker  v.  Firem^in's  Fund  Ins.  Co., 
73  Cal.  182,  [14  Pac.  686],  is  relied  on  by  respondent    In 


Digitized  by 


Google 


Nov.  1918.]     OwKN  V.  Ceockeb-Huppman  L.  etc.  Co.        653 

that  case  it  appeared  that  'Hhe  motion  [for  a  change  of  the 
place  of  trial]  was  at  first  granted,  but  on  the  following  day 
the  order  granting  the  change  as  asked  for  was  set  aside  upon 
the  ground  that  it  'was  inadvertently  made/  and  an  order 
made  denying  such  motion/'  The  report  of  the  case  does  not 
show  what  proceedings  took  place  in  the  trial  court  or  under 
what  circumstances  the  order  was  made.  All  that  appears 
is  that  an  appeal  was  taken  from  the  order  and  the  point 
made  in  the  supreme  court  that  the  second  order  was  void. 
Wiggin  v.  Stiperior  Cottrt,  mjupra^  is  cited  in  the  opinion  as 
having  decided  the  question  adversely  to  appellants'  conten- 
tion. But  in  that  case  the  attack  was  collateral.  HaU 
V.  Polack,  42  Gal.  218,  is  also  cited  in  the  opinion,  but  that 
was  a  case  where  the  decree  was  prematurely  made.  We 
infer  from  the  opinion  that  the  court  treated  the  reason  for 
making  the  second  order,  to  wit,  inadvertence,  either  as  hav- 
ing been  shown  or  as  falling  under  the  rule  that  all  intend- 
ments will  be  indulged  in  support  of  the  order  or  judgment 
of  a  court  of  general  jurisdiction. 

We  think  defendant's  right  to  a  new  trial,  contingent  upon 
plaintiff's  failure  to  consent  to  or  accept  the  order  first  made, 
was  as  sacred  as  plaintiff's  right  to  a  denial  of  a  new  trial 
upon  his  performance  of  the  condition.  In  the  present  case, 
the  order  was  that  the  motion  for  a  new  trial  be  granted 
''unless  plaintiff  files  his  written  acceptance  in  this  court  of 
a  reduction  of  the  judgment,"  etc.  Plaintiff  did  not  file 
any  acceptance  under  this  order.  The  order,  therefore,  be- 
came operative  granting  defendant  a  new  triid. 

The  judgment  and  the  order  appealed  from  are  reversed 
and  the  cause  remanded  for  a  new  trial.  It  is  further  or- 
dered that  the  cause  be  heard  on  the  testimony  and  evidence, 
or  such  parts  thereof  as  the  parties  may  desire  to  introduce, 
submitted  at  the  former  trial,  and  upon  such  further  evidence 
as  the  parties,  or  either  of  them,  may  deem  proper  to  offer. 

Hart,  J.,  and  Burnett,  J.,  concurred.  ? 
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[CSt.  No.  1898.    Third  Appellate  District.— November  15,  1018.] 

ROSE  KREITZBR,  as  Administratrix,  etc.,  Respondent,  ▼. 
SOUTHERN  PACIFIC  COMPANY  (a  Corporation), 
Appellant. 

NiGUGEMd  —  Action  tob  Daicaqes  ix>b  Dkath  —  Railway  6riim» 
Watchman — Sats  Plaob  to  Wobx — Presumption  fbom  Position 
IN  Which  Body  Found. — In  an  action  ag^ainst  a  railway  company 
for  damages  for  the  death  of  a  bridge  watchman,  alleged  to  be  dae 
to  the  negligent  failure  of  the  company  to  provide  a  safe  place  of 
refuge  from  passing  trains,  it  could  not  be  assumed  from  the  fact 
that  the  body  of  the  deceased  was  found  near  a  barrel  on  a  plat- 
form attached  to  the  bridge  and  constructed  to  hold  water  barrels 
and  render  them  accessible  in  case  of  fire,  that  the  deceased,  while 
seated  near  one  of  such  barrels,  fell  asleep  and  allowed  his  head  to 
fall  forward  and  come  in  contact  with  a  passing  engine  or  car,  since 
such  assumption  involved  a  violation  of  duty,  which  cannot  be  pre- 
sumed, and  also  was  in  conflict  with  the  presumption  under  sub- 
division 4  of  section  1963  of  the  Civil  Code  that  "a  person  takes 
ordinary  care  of  his  own  concerns." 

Id. — CoNTBiBUTOBY  Nbguobncb  —  QuBSTioNS  fOB  JuBY.— Whether  the 
defendant  was  negligent  in  failing  to  provide  a  safe  place  for  de- 
cedent to  work,  or  whether  decedent  was  grossly  negligent  in  fail- 
ing to  select  a  safe  place  designed  for  safety,  or  whether  when 
placing  himself  in  the  position  stated  he  failed  to  take  ordinary 
precautions  to  protect  himself,  were  questions  which  could  not  be 
taken  from  the  Juiy  and  decided  by  the  court. 

Id.— Assumption  of  Risk— Bvidbncb— Burden  op  Pboop. — The  burden 
of  establishing  the  defense  of  assumption  of  risk  is  on  the  defendant. 

Id. — ^Pbozimatb  Causb  of  Death — SupnciENct  op  Eyidencb. — In  this 
case  the  evidence  is  examined  and  held  sufficient  to  justify  the  sub- 
mission to  the  jury  of  the  question  whether  the  alleged  negligence 
of  the  defendant  was  the  proximate  eause  of  the  death  of  the  de- 
cedent. 

Id. — ^Damages  not  Ezobssivb^ — Where  the  decedent  was  earning  wages 
of  seventy-five  dollars  a  month  and  had  a  life  expectancy  of  seven- 
teen and  four-tenths  years,  a  verdict  for  seven  thousand  tire  hun- 
dred dollars  apportioned  between  his  widow  and  children  waa  not 
excessivtfi 


Digitized  by 


Google 


Nov.  1918.]     EfiEaTZER  v.  Southern  Pacific  Co.  65S 

APPEAL  from  a  judgment  of  the  Superior  Court  ol 
Stanislaus  County,  and  from  an  order  denying  a  new  triaL 
W.  H.  Langdon,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  courL 

P.  H.  Gould,  W.  0.  Fitch,  E.  H.  Zion,  and  Arthur  L.  Levin- 
sky,  for  Appellant. 

Qriffin,  Carlson  &  Boone,  for  Respondent. 

CHIPMAN,  P.  J.— Plaintiff's  decedent  was  employed  by 
the  defendant,  on  or  about  January  5,  1916,  as  night  watch- 
man to  guard  or  watch  the  bridge  or  trestle  belonging  to 
defendant,  crossing  the  Tuolumne  River,  at  a  point  about  one 
mile  south  of  the  station  at  the  city  of  Modesto.  He  had 
discharged  his  duties  as  watchman  for  four  or  five  days  when, 
as  is  alleged  in  the  first  amended  complaint,  on  January  11, 
1916,  between  the  hours  of  6  P.  M.  and  12  o'clock  midnight 
of  said  day,  and  while  in  the  performance  of  his  duties  as 
such  night  watchman  of  said  railroad  bridge,  he  ''was  struck 
upon  the  head  and  body  by  one  of  the  cars  of  a  freight  train 
which  was  crossing  said  railroad  bridge"  while  traveling 
in  a  southerly  direction,  and  was  killed;  that  said  railroad 
bridge  ''was  and  now  is  unsafe  for  any  person  to  walk  upon 
or  travel  over,  due  to  the  negligence  of  said  defendant,"  be- 
cause of  the  manner  in  which  it  is  constructed,  describing  it ; 
that  there  was  and  is  no  place  on  said  bridge  where  deceased 
"could  stand  and  remain  at  the  same  time  that  a  train  was 
crossing  said  bridge";  that  the  only  places  "in  the  nature  of 
safety  stations"  were  certain  platforms  about  twenty-five 
yards  apart  "upon  which  a  person  could  step  from  said 
bridge  proper";  that  barrels  filled  with  water  were  placed 
on  these  platforms  and  "occupied  most  of  the  room  or  space 
upon  each  of  said  platforms";  that  the  spaces  between  said 
barrels  and  trains  or  cars  passing  over  said  bridge  "were  of 
such  a  narrow  width  that  it  was  impossible  for  the  said 
deceased  at  the  time  he  was  so  struck  by  said  car  of  said 
freight  train,  or  at  any  other  time,  to  remain  on  said  plat- 
form while  a  train  was  passing";  that  deceased  was  killed 
by  said  freight  train  while  on  the  second  one  of  said  platforms 
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from  the  northern  end  of  said  bridge;  that  deceased  had  no 
notice  or  warning  of  the  said  approaching  extra  freight  train; 
that  at  the  time  deceased  was  killed  the  defendant  was  en- 
gaged in  interstate  commerce  and  deceased  was  employed 
in  such  commerce  and  claims  the  benefit  of  the  act  of  Con- 
gress approved  April  22,  1908,  and  acts  amendatory  thereof, 
relating  to  the  liability  of  common  carriers;  that  in  the  course 
of  his  duties  it  became  necessary,  and  he  was  so  instructed 
by  defendant,  to  go  upon  said  bridge  and  to  walk  upon  the 
top  of  said  bridge  for  its  entire  length. 

The  answer  is  a  specific  denial  of  the  averments  of  the  com- 
plaint and  alleges  that  the  death  of  deceased  'Vas  caused 
solely  by  and  through  a  risk  assumed  by  him  in  the  course 
of  his  employment,'*  and,  furthermore,  that  his  death  **was 
caused  by  his  own  carelessness  and  negligence  in  failing  to 
observe  the  approach  of  defendant's  train  while  said  train 
was  upon  the  bridge  referred  to  in  plaintiff's  complaint 
herein." 

The  cause  was  tried  by  the  court  with  a  jury  and  a  verdict 
was  awarded  as  follows:  For  the  plaintiff  in  the  sum  of 
seven  thousand  five  hundred  dollars,  apportioned  as  follows : 
To  the  widow,  age  fifty-two  years,  $3,750;  to  the  chUd,  Helen, 
age  sixteen  years,  $227.30;  to  the  child  Mary,  age  fourteen 
years,  $454.50;  to  the  child,  Clara,  age  seven  years,  $1,250.50, 
and  to  the  child,  William,  age  five  years,  $1,818.20.  Judgment 
was  accordingly  entered.  Defendant  appeals  from  the  judg- 
ment and  from  the  order  denying  its  motion  for  a  new  triaL 

Witness  Cobum  held  the  position  of  track  foreman  on  con- 
struction work  for  defendant  and  was  foreman  on  the  section 
including  Modesto  and  the  bridge  or  trestle  where  the  acci- 
dent occurred.  He  testified:  ''At  the  time  that  I  arranged 
with  decedent  to  go  to  work  for  the  railroad  company  I  went 
over  to  his  house,  I  think,  to  see  him.  I  told  him  I  wanted 
to  hire  a  man  to  protect  the  bridge,  and  I  wanted  to  put  a 
watchman  on  there  at  night;  that  we  had  found  dynamite 
underneath  it,  and  that  I  wanted  to  put  a  white  man  there 
that  I  could  depend  upon.  I  told  him  the  wages  would  be 
two  dollars  a  night,  and  that  he  would  have  to  work  from  six 
to  six.  I  told  him  to  use  no  arms, — ^in  case  he  met  with  some 
accident  down  there  not  to  use  any  arms.  He  said,  'All 
right,  I  will  do  it'    I  never  saw  him  down  there  at  work.'* 
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No  other  or  further  instructions  were  given  deceased.  He 
had  worked  for  other  railroad  companies  and  had  previously 
worked  for  defendant  company  on  that  section,  "doing  or- 
dinary track  repairing,  putting  in  new  switches  and  chang- 
ing rails  and  one  thing  and  another  like  that  and  changing 
ties."  He  had  been  employed  by  defendant  on  that  section 
for  several  months,  in  1915,  and  in  the  course  of  his  employ- 
ment crossed  this  bridge  two  or  three  times  a  week  on  a  hand- 
car. He  was  an  active  man,  quick  in  his  movements,  in  good 
health,  and  possessing  all  his  faculties.  He  was  about  five 
feet  four  and  one-half  inches  in  height  and  weighed  about 
140  pounds.  He  went  to  his  work  on  the  night  of  January 
11, 1916,  as  usual,  and  appellant  claims  he  was  last  seen  alive 
about  7  o'clock.  Witness  Dodd,  watchman  on  the  county 
bridge  which  crosses  the  Tuolumne  Biver  about  sixty  feet 
from  the  railroad  bridge,  testified  that  from  his  house  he  had 
a  dear  view  of  the  railroad  bridge.  He  testified:  "I  re- 
member an  occasion  when  someone  purported  to  have  found 
dynamite  underneath  the  railroad  bridge.  After  that,  there 
was  a  night  watchman  there.  I  saw  him  upon  the  bridge  in 
the  night.  I  remember  the  occasion  when  the  body  of  Mr. 
Kreitzer  was  found.  I  went  out  to  see  the  body  on  the  bridge, 
and  helped  get  the  body  out.  The  night  before  that,  I  saw  a 
person  with  a  lantern  upon  the  bridge  between  8  and  9 
o'clock.  My  usual  hour  of  retiring  is  from  half -past  8  to 
9  o'clock,  sometimes  a  little  bit  after,  owing  to  what  I  have 
got  to  do.  Just  before  I  retired,  I  came  out  and  looked 
around  and  went  back  to  bed.  I  saw  a  man  upon  the  railroad 
bridge  with  a  lantern.  This  was  the  night  before  I  saw  the 
body.  I  saw  the  man  with  the  lantern  just  before  I  got 
ready  to  go  to  bed.  The  man  with  the  lantern  was  about 
two  hundred  feet  from  me,  going  south."  It  appeared  that 
the  trains  passing  through  Modesto,  southbound,  were  pas- 
senger train  50,  which  arrived  at  8 :37  P.  M.  and  departed  at 
8 :41  P.  M. ;  the  next  was  the  second  section  of  No.  50,  which 
arrived  at  8:47  and  departed  at  8:49  P.  M.  The  next  train 
southbound  which  passed  the  station  was  an  extra  engine,  2435, 
without  stopping,  at  9:03  P.  M.  The  trains  passing  south 
after  midnight  were  one  arriving  at  3:30  and  departing  at 
3:50;  the  next  was  an  extra,  1656,  going  south,  which  arrived 
at  5:30  and  departed  at  5:50;  the  next  was  an  extra,  1801, 
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going  sontli,  arrived  6 :30  and  departed  at  7 :40.  It  was  tes- 
tified that  it  was  not  unusual  that  extra  trains  passed  in  the 
night,  '* it  is  an  every-day  occurrence." 

Witness  Wood,  coroner  and  public  administrator  for 
Stanislaus  County,  arrived  at  the  scene  of  the  accident  be- 
tween 7  and  8  o'clock  the  morning  following  the  death  of 
deceased.  He  testified:  *'I  saw  Mr.  Kreitzer's  body  on  the 
railroad  bridge,  at  the  end  toward  Modesto,  on  the  left-hand 
side  or  east  side  of  the  bridge,  the  up-river  side.  The  body 
was  between  the  end  of  the  timber  and  a  water  barrel.  It  was 
between  two  hundred  and  three  hundred  feet  from  the  west 
(north)  end  of  the  bridge,  and  wedged  in  between  the  end  of 
the  timbers  that  projected  out  under  the  track  and  the  water 
barrel  that  was  resting  on  the  extreme  end  of  the  timber, 
wedged  in  between  the  end  of  this  timber  and  the  water  barrel. 
It  was  sitting  in  a  crouched  position,  his  feet  drawn  up 
under  him  and  his  head  was  leaning  to  the — ^toward  the  south, 
toward  the  river;  that  is  toward  the  south.  I  took  the  body 
out  and  took  it  to  my  place  of  business.  I  found  marks  or 
bruises  on  the  right-hand  side  of  the  head.  The  bruises  were 
near  the  front,  but  on  the  right-hand  side.  There  were  no 
other  marks  upon  the  body.  There  was  nothing  on  his  person 
except  a  pipe  and  something  of  those  things.  On  the  ground 
underneath  there  was  a  great  deal  of  blood,  also  a  lantern 
and  his  hat.  These  were  lying  directly  under  him,  on  the 
ground  below.  A  lunch-pail  was  found.  The  lunch  was  not 
eaten.  I  think  Mr.  Davis,  the  sheriflf,  found  it.  His  back 
was  up  against  the  barrel,  his  head  turned  toward  the  south. 
He  was  hit  upon  the  right-hand  side  of  the  head.  The  dis- 
tance between  the  barrel  and  the  end  of  the  timbers  that 
were  against  his  breast  was  about  sixteen  or  seventeen  inches. 
The  tie  was  against  his  breast  and  the  barrel  against  his  back. 
He  was  touching  both  barrel  and  tie,  so  close  that  we  had 
to  shove  the  barrel  off  in  order  to  remove  his  body  from  be- 
tween the  tie  and  the  barrel.  The  barrel  was  not  attached  to 
the  timber.  It  was  full  of  water,  and  with  some  effort  we 
succeeded  in  shoving  it  off  on  to  the  ground.  .  .  .  His  face  was 
facing  the  railroad  ties  and  the  rails.  When  I  took  the  body 
out,  he  was  dressed  heavy.  It  was  cold  as  the  present 
weather,  except  it  was  foggy  weather.    He  had  on  winter 
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underwear,  ordinary  ahirt  and  coat  and  heavy  storm  coat 
and  veat." 


II  irw  \\ 


Witness  Davia,  sheriff  of  the  county,  helped  to  remove  the 
body.  He  testified  that  the  body  was  about  250  or  three 
hundred  feet  from  the  Modesto  end  of  the  bridge.  **His  head 
was  leading  to  the  south,  and  his  face  toward  the  railroad 
track;  his  back  was  wedged  in  between  the  barrel  and  the 
timbers,  in  a  squatting  position.  We  had  conaiderable 
trouble  getting  him  out." 

The  bridge  structure  consists  of  a  steel  bridge  proper  cross- 
ing the  Tuolumne  River  for  about  150  feet  at  the  south  end 
and  a  trestle  thence  northerly  for  about  a  quarter  of  a  mile, 
the  roadbed  being  about  twenty-eight  feet  above  the  river 
bottom  land.  The  structure  is  graphically  shown  by  a  sketch 
attached  to  appellant's  brief,  which  appears  to  illustrate  cor- 
rectly the  situation  at  the  location  of  the  accident  and  the 
general  construction  of  the  trestle.  Figure  1  is  a  cross-sec- 
tion of  the  trestle  at  the  cap  where  deceased  met  his  death, 
showing  the  barrel,  '*a**;  the  end  of  the  cap  without  any 
barrel,  '*b'';  the  location  of  the  lowest  step  of  a  locomotive 
with  relation  to  the  bridge  ties,  ''c.''  The  plan  of  construc- 
tion is  given  by  witness  Coburn,  foreman  of  defendant's  con- 
struction work:  ''First,  piles  were  driven  four  in  number  in 
each  set.  The  sets  were  fifteen  feet  apart  center  to  center. 
Each  set  was  driven  in  crosswise  of  the  track.    Across  the 
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top  of  each  set  of  piles  was  placed  a  timber  twelve  inches 
by  fourteen  inches  in  diameter  and  twelve  feet  in  length.  On 
top  of  this  cap  were  placed  six  stringers,  three  under  each 
rail.  These  stringers  are  eight  inches  in  thickness,  sixteen 
and  one-half  inches  vertical,  and  are  about  thirty  feet  in 
length  and  run  parallel  with  the  track.  The  distance  from 
the  outer  end  of  the  cap  to  the  outer  side  of  the  outer  stringer 
is  two  feet  and  two  inches  on  each  end.  On  top  of  these 
stringers  are  placed  ties  eight  inches  horizontal  by  six  inches 
vertical,  and  nine  feet  in  length,  and  placed  four  inches 
apart.  On  top  of  these  ties  are  placed  the  steel  rails,  which 
are  four  feet  eight  and  one-half  inches  apart  and  midway 
between  the  rail  and  the  outer  end  of  the  tie  is  the  guard- 
rail, a  small  timber  eight  inches  horizontal  by  five  inches 
vertical,  running  parallel  to  the  rail  and  mortised  into  the 
tie  about  one  inch.  Upon  the  end  of  every  tenth  cap,  on  each 
side  of  the  trestle,  is  a  small  platform  and  on  this  platform 
is  placed  a  barrel  filled  with  water  for  use  in  case  of  fire. 
Between  the  barrel  and  the  end  of  the  ties  is  a  space  of  six- 
teen or  seventeen  inches.  The  platform  upon  which  the 
barrel  is  placed  is  just  large  enough  to  set  the  barrel  on. 
About  150  feet  of  the  extreme  southern  end,  where  the 
bridge  crossed  the  river,  was  made  of  steel  and  had  no  bar- 
rek." 

The  evidence  was  that  the  construction  of  this  trestle  was 
in  accordance  with  the  plans  prevailing  throughout  the 
Southern  Pacific  system.  The  contention  of  plaintiff  is  that 
the  defendant  was  negligent  in  failing  to  provide  a  safe  place 
for  the  decedent  to  take  refuge  from  passing  trains.  In 
other  respects  we  do  not  understand  that  there  is  objection 
urged  to  the  general  construction  of  the  bridge.  So  far  as 
the  public  is  concerned,  there  was  no  obligation  upon  the  rail- 
road company  to  provide  safety  stations.  There  was,  how- 
ever, a  duty  to  make  such  provision  for  its  employees,  and  its 
contention  is  that  the  ends  of  these  caps,  occurring  on  both 
sides  of  the  track  every  fifteen  feet,  furnished  such  places 
of  safety.  Witness  Burgess,  supervisor  of  bridges  and  build- 
ings for  the  defendant  corporation,  testified:  ''I  am  familiar 
with  the  methods  employed  by  railroad  men  in  getting  out  of 
the  way  on  bridges  of  this  kind  when  trains  are  passing. 
They  simply  get  down  on  the  cap  and  sit  there  until  the  train 
passes,  steadying  themselves  with  a  hand  on  the  guard  tim- 


Digitized  by 


Google 


Nov.  1918.]     Kbeitzeb  v.  Southern  Pacifio  Co.  661 

bers  at  the  end  of  the  tie.  That  position  involves  no  danger 
for  a  railroad  man  or  for  any  man  of  ordinary  activity  with 
his  faculties.  A  man  can  remove  himself  from  the  surface 
of  the  bridge,  such  as  this,  and  seat  himself  on  the  tie  as  I 
have  suggested  in  not  over  ten  seconds,  I  should  judge.  I 
have  done  this,  and  that  is  the  way  that  I  in  my  practice  aa 
a  railroad  man  adopt  of  removing  myself  from  the  platform 
of  a  bridge  to  a  place  of  safety  when  trains  are  passing,  and 
that  is  the  ordinary  way  that  railroad  men  in  this  section  of 
the  Southern  Pacific  take  care  of  themselves  when  trains 
are  passing  on  long  bridges  of  this  character.  The  ties  are 
four  inches  apart,  and  the  top  of  the  tie  is  eight  inches. 
There  is  no  difficulty  in  walking  at  an  ordinary  rate  of  speed 
over  these  ties.  The  practice  of  placing  a  barrel  upon  a  cap 
is  for  fire  protection.  I  never  observed  any  man  under  my  su- 
pervision while  working  on  these  bridges  attempt  to  take  refuge 
when  a  passing  train  came  along  on  a  platform  on  which  the 
barrel  is  situated.  I  never  attempted  it."  He  testified  that 
the  distance  from  the  end  of  the  tie  to  the  end  of  the  cap  is 
a  foot  and  a  half.  ^'I  would  not  want  to  stand  there,  to  stand 
up.  I  would  not  call  that  a  safety  station  in  that  position; 
not  standing  up."  The  distance  from  the  top  of  the  cap  to 
the  steps  of  a  locomotive  (see  figure  1)  is  four  feet,  showing 
that  in  a  sitting  position  a  man  would  be  safe.  The  witness, 
Cobum,  testified:  ''Whenever  the  train  comes  along,  these 
caps  are  located  about  fifteen  feet  apart  and  we  would  scatter 
out  and  get  on  top  of  the  caps  that  would  be  underneath 
the  track  like,  sat  on  there  while  the  train  waa  passing  over. 
I  never  had  but  one  man  that  could  not  get  down  on  the  caps. 
No  one  ever  made  any  objection  to  the  method  of  getting 
down.  •  •  •  That  method  of  escaping  from  passing  trains  has 
been  in  use  ever  since  my  knowledge,  that  is,  for  thirty  years, 
and  all  that  time  it  has  been  a  safe  method  for  escaping 
trains."  He  was  asked  whether  the  railroad  men  took  refuge 
at  any  time  between  the  barrels  on  the  caps  and  answered  : 
*'No,  sir.  Neither  myself  nor  the  other  men  employed  in 
fixing  the  track  would  go  for  safety  upon  these  places  where 
the  barrels  were  when  the  trains  were  passing.  There  is 
some  room  there,  but  you  take  chances  in  getting  there.  The 
space  was  too  narrow.  I  know,  however,  that  a  man  the 
size  of  the  decedent  could,  if  he  had  sat  upon  the  cap  where  the 
barrel  sat,  with  his  legs  hanging  down,  escape   any  possible 
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injury  from  the  car  if  he  had  kept  his  head  in  the  proper  place. 
I  say  that  because  when  he  gets  down  on  the  cap,  he  is  below 
the  top  of  the  rail  if  he  stoops  his  head  down  a  little  bit." 
Speaking  of  this  as  a  place  of  safety,  he  testified:  ''A  man 
could  get  in  between  on  the  station  where  the  barrels  were,  and 
if  he  got  down,  he  would  be  perfectly  safe  if  a  train  went  over. 
He  would  have  to  be  a  small  man,  understand;  I  don't  mean 
a  great  big  man.  I  mean  a  small  one,  and  get  his  head  down 
in  order  to  get  in  the  clear.  I  wouldn't  like  to  get  in  there 
unless  I  had  my  head  down.**  As  before  shown,  the  decedent 
was  a  small  man.  Witness  Burgess,  on  cross-examination, 
testified  that  since  the  accident  they  had  raised  the  platform 
even  with  the  ties  and  extended  it  so  that  the  barrels  are  now 
three  feet  from  the  end  of  the  ties.  They  were  formerly 
eleven  inches  from  the  end  of  the  ties.  He  testified:  *'The 
purpose  for  which  they  were  put  in  was  to  make  a  place  for 
the  water  barrel  more  accessible  in  the  case  of  fire.  That 
is  the  reason  they  were  built;  not  for  safety  stations.**  Wit- 
ness Cobum  testified:  ''The  barrels  are  about  thirty-eight 
inches  in  height  and  are  located  on  alternate  sides  of  the 
track,  first  on  the  right  side  and  then  on  the  left  side,  and 
are  about  seventy-five  feet  apart." 

Witness  Poulks,  telegraph  operator  of  defendant  company, 
testified:  "There  is  a  set  of  block  signals  at  the  curve  leading 
to  the  bridge  east  of  Modesto  a  short  distance  that  should  be 
in  plain  sight  of  the  bridge.  During  the  night  there  is  a 
light ;  when  it  is  safe,  it  is  a  green  light  and  the  arm  extends 
downward  in  a  slanting  position,  that  is,  when  there  is  no 
train  in  the  block  coming  from  the  west.  When  the  train 
enters  the  block  coming  from  the  west,  the  signal-arm  goes 
up,  becomes  horizontal,  and  the  green  light  disappears  and  a 
red  light  is  shown.  .  .  .  The  train  would  ordinarily  whistle 
five  different  times  passing  through  this  town  from  the  west 
before  it  reaches  the  bridge.  No  whistle  is  given  for  the 
bridge.**  It  was  testified  that  there  is  a  whistling  post 
a  quarter  of  a  mile  from  the  bridge.  Witness  Cobum  testi- 
fied that  when  engines  are  coming  from  the  north  whistles  can 
be  heard  upon  the  bridge  when  they  are  in  the  block  and  the 
ringing  of  bells  can  be  heard  as  they  pass  through  the  town. 
"The  headlight  of  an  engine  approaching  can  be  seen  from 
the  northern  end  of  the  bridge  for  about  a  half  a  mile,  very 
near  a  half  a  mile."    The  testimony  of  the  engineer  and  fire- 
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man  of  engine  No.  2435,  that  passed  Modesto  at  9 :03  P.  M., 
was  that  it  was  on  a  trial  trip  and  traveling  as  an  extra  with- 
out cars  other  than  the  tender;  that  they  were  on  the  lookout 
in  passing  through  Modesto  and  crossing  the  bridge ;  that  the 
engine  bell  was  ringing  as  they  crossed  the  bridge ;  that  they 
saw  no  man  on  the  bridge  and  were  quite  sure  if  they  had 
struck  deceased  they  would  have  seen  it. 

Witness  Osborne,  car  foreman  of  defendant  company,  tes- 
tified, as  did  witness  Cobum,  to  the  eflEect  that  the  end  of 
the  cap  was  a  safe  place  of  refuge  during  the  passing  of  trains 
and  that  he  could  not  see  ''that  there  would  be  any  differ- 
ence getting  down  in  the  night  time  than  it  would  in  the  day 
time,  if  he  had  a  lantern."  He  testified  that  it  would  not 
be  as  easy  for  a  person  to  get  down  on  the  cap  the  first 
time  in  the  night  as  it  would  be  in  the  daytime.  The  record 
states:  ''Here  a  model  of  a  portion  of  the  bridge  is  offered 
in  evidence,  consisting  of  a  cap,  the  stringer  nearest  to  the 
cap  in  position,  several  ties  placed  on  the  stringer  and  the 
guard-rail.  The  jury  inspected  the  same,  went  upon  the  top, 
experimented  in  getting  down  from  the  top  of  the  ties  and 
guard-rail  on  to  the  cap.  The  witness  illustrated  how  he 
could  sit  upon  the  ends  of  the  ties,  place  his  feet  upon  the  cap, 
and  then  go  down  upon  the  cap  upon  one  knee  and  one  foot." 
It  was  stipulated  that  if  the  engineers  and  firemen  of  the 
trains  passing  over  the  bridge  between  6  P.  M.  and  midnight 
of  January  11,  1916,  were  present,  they  would  testify  that 
they  crossed  the  bridge  in  the  usual  manner,  giving  the  cus- 
tomary signals  by  bells  and  whistles;  that  the  trains  were 
not  operated  at  over  ten  miles  an  hour  and  had  powerful 
electric  headlights  by  which  objects  within  250  feet  were 
plainly  visible ;  that  they  kept  careful  watch  and  saw  no  man 
on  the  bridge  and  no  light  at  or  near  any  barrel  and  "that 
neither  his  engine  nor  his  cars  struck  or  killed  the  deceased." 

We  have  at  considerable  length  endeavored  to  state  the 
evidence  and  to  show  the  conditions  existing  at  the  time  of 
the  accident.    Defendant  advances  the  following  contentions : 

"First:  That  defendant  was  not  negligent  in  failing  to 
provide  a  safe  place  for  the  decedent  to  perform  his  work. 

*'  Second :  That  the  sole  cause  of  the  injury  to  the  decedent, 
if  it  was  caused  by  a  passing  train,  was  the  gross  negligence 
of  decedent  in  failing  to  select  places  on  the  bridge  which 
were  designed  for  and  were  perfectly  safe^  and  also  because 
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he  did  not,  when  placing  hinuself  in  position  selected,  take 
ordinary  precaution  to  protect  himself,  in  which  event  he 
would  have  been  safe. 

"Third:  The  danger  attendant  upon  decedent's  manner 
in  performing  his  work  was  open,  obvious  and  plainly  ap- 
parent. He  made  no  objections  thereto  and  continued  in  the 
performance  of  his  work  after  having  had  fuU  opportunity 
to  observe  and  appreciate  the  surrounding  conditions.  He 
therefore  assumed  the  risk  attendant  upon  the  performance 
of  the  work  which  he  undertook. 

"Fourth:  Even  assuming  that  defendant  was  negligent  in 
failing  to  provide  a  safe  place  to  work  there  is  no  evidence 
which  discloses  that  such  failure  was  the  approximate  cause 
or  had  anything  to  do  with  the  death  of  decedent. 

"Fifth:  The  damages  awarded  were  excessive." 

Deceased  had  never  before  done  any  work  for  defendant  at 
night  and  this  was  his  first  service  as  watchman.  So  far  as 
appears,  his  knowledge  of  the  construction  of  this  bridge 
and  trestle  was  such  only  as  he  may  have  acquired  in  riding 
over  it  on  a  handcar  to  and  from  his  work  elsewhere  two  or 
three  times  a  week  for  some  morths.  It  is  not  shown  nor 
is  it  claimed  by  defendant  that  he  knew  anything  about  the 
provisions  made  for  men  working  on  the  bridge  to  avoid 
passing  trains  except  such  knowledge  as  he  had  acquired  in 
the  two  or  three  nights  he  had  served  as  watchman  before  he 
was  killed.  What  course  he  pursued  during  these  nights,  if 
he  happened  to  be  on  the  bridge  when  a  train  passed,  we  do 
not  know.  He  may  have  been  at  one  end  of  the  bridge  when 
the  two  regular  trains  passed  not  long  before  the  extra  en- 
gine 2435  came  along.  It  is  reasonably  clear  that  he  met  his 
death  by  being  struck  by  some  part  of  an  engine  or  car  while 
endeavoring  to  protect  himself  by  taking  refuge  on  the  plat- 
form where  a  barrel  stood  on  the  east  side  of  the  trestle,  two 
or  three  hundred  feet  from  the  north  end.  The  position  of 
the  wound  caused  by  the  blow  which  crushed  his  skull  and 
the  position  of  the  body  left  little  doubt  of  the  cause  of  his 
death.  There  were  no  trains  before  midnight  except  the  two 
regulars  a  few  minutes  before  9  P.  M.  and  the  extra  engine 
2435  a  few  minutes  after  9  o'clock.  The  next  trains  going 
south  were  after  3 :30  A.  M.  His  lunch  was  not  eaten,  which 
would  indicate  that  the  accident  occurred  before  midnight,  for 
it  is  reasonable  to  assume  that  he  would  have  eaten  it  before 
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3:30  A.  M.  The  testimony  of  the  county  bridge  watchman 
justifies  the  inference  that  he  saw  the  deceased  about  the  time 
engine  2435  passed  through  Modesto  and  not  far  from  where 
he  was  killed.  If  he  had  been  standing  on  the  platform  when 
the  blow  struck  him  it  would  almost  certainly  have  knocked 
him  off  and  he  would  have  been  found  on  the  ground  below. 
Dr.  Hennemuth,  who  made  the  autopsy,  testified:  **I  found 
the  right  frontal  bone  and  the  right  temporal  bone  of  the  skull 
caved  in  and  a  fracture  extending  down  through  the  base 
through  the  petrous  portion  of  the  temporal  bone.  I  think 
there  were  two  cuts  on  the  head,  that  is,  the  scalp  was  cut 
or  ripped  open.  There  were  no  bruises  on  any  other  portion 
of  the  body  that  I  remember  at  the  present  time."  If  he 
had  been  standing  the  blow  would  have  struck  him  on  his  side 
below  the  shoulder.  Sitting  or  crouching,  as  the  body  was 
found,  the  step  of  locomotive  2435  (figure  1)  could  have 
struck  his  head.  Doubtless  the  blow,  and  the  involuntary 
movements  of  the  body  as  a  result  of  the  blow,  would  cause 
it  to  take  the  cramped  position  in  which  it  was  found.  There 
were  no  trains  after  this  locomotive  passed  until  3 :30  A.  M. 
and  it  is  suggested  by  appellant  that  after  the  engine  had 
passed  there  were  no  trains  due  on  regular  time  for  several 
hours  and  deceased  may  have  seated  himself  by  this  barrel 
and  fallen  asleep  and  allowed  his  head  to  drop  forward,  and 
thus  come  in  contact  with  some  part  of  an  engine  or  car.  But 
this  assumption  cannot  be  indulged,  for  it  involves  a  violation 
of  duty  which  cannot  be  presumed.  Besides,  there  is  a  pre- 
sumption "that  a  person  takes  ordinary  care  of  his  own 
concerns.'*  (Code  Civ.  Proc.,  sec  1963,  subd.  4;  Crabbe 
V.  Mammoth  Channel  0.  M,  Co.,  168  Cal.  501,  506,  [143  Pac. 
714].)  It  is  conceded  that  the  floor  of  the  bridge  is  a  place 
of  danger  when  trains  are  passing  over  it,  and  that  the  only 
place  of  escape  is  either  on  the  end  of  the  caps  or  at  the  plat- 
forms where  barrels  are  situated.  The  evidence  was  that  it 
is  the  custom  of  men  working  on  the  floor  of  the  bridge  in 
the  daytime  to  take  refuge  on  the  caps  when  trains  are  pass- 
ing. No  such  custom  is  shown  as  to  night-time,  for  repair 
work  is  not  then  done.  Witness  Cobum,  who  testified  to 
this  custom,  stated  that  he  had  one  man  on  a  crew  who  could 
not  get  down  on  a  cap.  Standing  on  the  cap  was  considered 
unsafe.  While  the  evidence  was  that  the  platforms  built  for 
barrels  may  not  have  been  built  with  special  reference  to  fur- 
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mailing  a  means  of  escape  from  passing  trains,  they  had  that 
appearance  and  could  be  so  used,  and  to  one  going  on  the 
bridge  as  watchman,  not  familiar  with  the  means  of  escape 
from  passing  trains  and  not  knowing  the  exact  space  between 
the  barrel  and  the  projecting  steps  or  parts  of  cars,  would 
naturally,  we  think,  in  the  night-time,  resort  to  one  of  these 
platforms  rather  than  to  one  of  the  caps  of  whose  relation  to 
the  engine  or  cars  he  had  no  more  knowledge  and  which  are 
not  so  readily  accessible. 

Deceased  was  told  to  watch  the  bridge,  but  was  not  in- 
structed how  to  do  it  It  is  claimed  that  he  could  have  per- 
formed his  duty  by  walking  on  the  county  bridge,  which  is 
parallel  to  the  company's  bridge  and  sixty  or  one  hundred 
feet  distant  from  it;  or  he  could  have  walked  underneath  the 
bridge,  thus  avoiding  any  danger  from  passing  trains.  It 
seems  to  us  that  when  told  to  watch  the  bridge  deceased 
would  naturally  assume  that  he  was  to  patrol  it,  and  to  do 
this  efficiently  he  must  go  upon  it.  If,  as  is  claimed,  ample 
provision  was  made  to  escape  passing  trains,  it  was  not  a 
place  of  danger.  If  there  was  danger  from  lack  of  such  pro- 
vision  or  from  provision  likely  not  to  be  comprehended  by  de- 
ceased, he  should  have  been  warned  of  the  danger  and  in« 
structed  how  to  avoid  it.  The  suggestion  that  he  should  not 
have  gone  on  to  the  floor  of  the  bridge  implies  danger  and 
lack  of  provision  to  escape  it.  Appellant  cannot  consistently 
urge  that  deceased  ought  not  to  have  gone  over  the  bridge  and 
at  the  same  time  urge  that  it  was  entirely  safe,  for,  if  the 
bridge  was  a  safe  place,  there  is  no  reason  why  the  deceased 
should  have  avoided  going  on  to  it  in  the  discharge  of  his 
duty. 

It  is  not  to  be  overlooked  that  after  this  accident  the  de- 
fendant raised  the  platforms  for  the  barrels  even  with  the  ties 
and  extended  them  so  that  the  space  between  the  barrels  and 
the  ends  of  the  ties  is  three  feet,  whereas  formerly  this  space 
was  but  eighteen  inches.  The  present  platforms  are  quickly 
accessible  and  afford  a  perfectly  safe  place  of  refuge.  The 
change  may  not  establish  the  fact  that  the  former  platforms 
were  unsafe,  but  it  shows  very  clearly  that  at  small  cost  a  safe 
place  has  been  provided,  and  might  have  been  provided,  be- 
fore the  accident  occurred  and  would  have  avoided  it.  It  is 
also  to  be  considered  that  a  workino:  model  of  a  section  of  the 
bridge  was  introduced,  and  the  jurymen  were  allowed  to 
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make  an  experiment  of  getting  down  to  the  caps  from  the  ties, 
and  the  operation  as  railroad  men  nsed  the  caps  for  that  pur- 
pose was  illustrated  by  a  witness. 

Whether  or  not  defendant  was  negligent  in  failing  to  pro- 
Tide  a  safe  place  for  the  decedent  to  work ;  whether  decedent 
was  guilty  of  gross  negligence  in  failing  to  select  a  place 
which  was  designed  for  safety  and  was  safe;  whether,  when 
placing  himself  in  the  position  selected,  he  failed  to  take  ordi- 
nary precautions  to  protect  himself,  were  questions  which, 
under  the  evidence,  could  not  be  taken  from  the  jury  and  de- 
cided by  the  court  as  matter  of  law,  but  were  proper  questions 
for  the  jury.  In  Herbert  v.  Southern  Pacific  Co.,  121  Cal. 
227,  229,  [53  Pac.  651],  the  court  said:  "The  rule  is,  that 
negligence  is  a  question  of  fact  for  the  jury,  even  when  there 
is  no  conflict  in  the  evidence,  if  different  conclusions  upon  the 
subject  can  be  rationally  drawn  from  the  evidence.''  (Citing 
cases.) 

Appellant  contends  that  deceased  assumed  the  risk  at- 
tendant upon  the  performance  of  the  work  which  he  under- 
took, for  the  reason  that  his  manner  in  performing  the  work 
**wa8  open,  obvious,  and  plainly  apparent";  that  '*he  made 
no  objections  thereto  and  continued  in  the  performance  of 
his  work  after  having  had  full  opportunity  to  observe  and 
appreciate  the  surrounding  conditions." 

The  burden  of  establishing  the  defense  of  assumption  of 
risk  is  upon  the  defendant.  (KanawJia  <&  Michigan  By.  Co. 
V.  Kerse,  239  U.  S.  576,  [60  L.  Ed.  448,  36  Sup.  Ct.  Rep. 
174].)  ''The  question  of  assumption  of  risk  is  quite  apart 
from  that  of  contributory  negligence.  The  servant  has  the 
right  to  assume  that  the  master  has  used  due  diligence  to 
provide  suitable  appliances  in  the  operation  of  his  business, 
and  he  does  not  assume  the  risk  of  the  employer's  negligence 
in  performing  such  duties.  .  .  .  This  rule  is  subject  to  the  ex- 
ception that  where  a  defect  is  known  to  the  employee,  or  is  so 
patent  as  to  be  readily  observed  by  him,  he  cannot  continue 
to  use  the  defective  apparatus  in  the  face  of  knowledge  and 
without  objection,  without  assuming  the  hazard  incident  to 
such  a  situation."  {Choctaw,  0.  dt  O.  B.  Co.  v.  McDade,  191 
U.  S.  64,  67,  [48  L.  Ed.  96,  24  Sup.  Ct.  Rep.  24].)  Appellant 
relies  upon  the  exception  to  the  rule.  The  evidence  does  not 
compel  the  inference  that  deceased  had  knowledge  of  the 
danger  attending  resort  to  the  platform  as  a  place  of  safety 
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where  he  was  killed,  or  that  the  risk  was  ao  patent  as 
to  be  readily  observed  by  him.  On  the  contrary,  defend- 
ant's witnesses  testified  that  if  he  was  sitting  down,  as  in  fact 
he  was  when  found,  and  had  ''kept  his  head  down  a  little,'' 
there  would  have  been  no  danger.  There  was  no  evidence  that 
he  knew  there  was  not  sufficient  space  between  the  barrel  and 
the  steps  of  a  passing  locomotive  or  parts  of  the  cars,  to  make 
the  place  one  of  safety.  He  may  not  have  had  occasion  to  use 
a  platform  when  trains  were  passing  on  any  previous  night; 
or  he  may  have  used  it  and  not  been  hit.  He  cannot  be  pre- 
sumed to  have  known  the  exact  limit  of  safety  in  occupying 
a  platform;  knowledge  of  the  exact  width  of  the  engines  or 
cars  or  th^  distance  they  extended  beyond  the  rails  cannot  be 
imputed  to  him.  He  resorted  to  what  the  jury  believed  he 
had  a  right  to  assume  was  a  place  of  refuge.  The  presump- 
tion is  that  he  took  a  position  on  the  platform  that  offered 
security  from  injury. 

In  Crabbe  v.  Mammoth  Channel  0,  M.  Co.,  supra,  at  page 
506,  of  168  CaL  [143  Pac.  716],  the  court  said:  ''Where  death 
is  occasioned  under  circumstances  such  as  this,  without  eye- 
witnesses, the  law  comes  to  the  aid  of  the  plaintiff  who  is  press- 
ing a  suit  for  damages  for  the  death,  and  that  law  is  found  in 
the  presumption  of  the  Code  of  Civil  Procedure — ^namely, 
that  a  person  takes  ordinary  care  of  his  own  concerns.  (Cit- 
ing cases.)  This  is  a  controvertible  presumption,  it  is  true, 
but  until  controverted  it  is  evidence  in  accordance  with  which 
the  jury  is  bound  to  decide."  (See  Boyle  v.  Coast  Imp.  Co., 
27  CaL  App.  714,  722,  723,  [151  Pac.  25].)  In  the  case 
of  TesMS  &  Pacific  Ry.  Co.  v.  Simuingen,  196  U.  S.  51, 
[49  L.  Ed.  882,  25  Sup.  Ct.  Rep.  164],  track  No.  1  ran  over 
a  scale  in  the  yard  at  El  Paso.  Two  feet  beyond  the  scale- 
box  was  track  No.  2,  parallel  with  No.  1,  and  beyond  this  two 
other  tracks,  Nos.  8  and  4.  The  space  between  a  ladder  on 
the  side  of  a  freight-car  when  running  on  track  2  and  the 
scale-box  was  shown  to  be  nineteen  and  one-half  inches.  The 
scale  was  in  plain  view  and  plaintiff  knew  of  its  location,  but 
did  not  know  of  its  dangerous  proximity  to  track  2.  In  con- 
sidering the  contention  that  plaintiff  assumed  the  risk  the 
court  said:  "The  court  of  appeals  was  of  opinion,  and 
rightly,  we  think,  that  the  dangerous  contiguity  of  the  scale- 
box  to  track  No.  2,  and  the  extra  hazard  to  switchmen  result- 
ing therefrom,  was  not  so  open  and  obvious  on  other  than  a 
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close  inspection,  as  to  justify  taking  from  the  jury  the  deter- 
mination of  the  question  whether  there  had  been  an  assump- 
tion of  the  risk.  The  plaintiff  was  entitled  to  assume  that 
the  defendant  company  had  used  due  care  to  provide  a  reason- 
ably safe  place  for  the  doing  by  him  of  the  work  for  which 
he  had  been  employed,  and  as  the  fact  that  the  defendant 
company  might  not  have  performed  such  duty  in  respect  to 
the  scale-box  in  question  was  not  so  patent  as  to  be  readily 
observable,  the  court  could  not  declare,  in  view  of  the  testi- 
mony of  the  plaintiff  as  to  his  actual  want  of  knowledge  of 
the  danger,  that  he  had  assumed  the  hazard  incident  to  the 
actual  situation.  {Choctaw,  0.  &  0.  R.  Co.  v.  McDade,  191 
U.  S.  64,  68,  [48  L.  Ed.  96, 100,  24  Sup.  C5t.  Rep.  24].)  " 

An  objection  was  made  to  an  instruction  given  by  the  trial 
court  that  plaintiff  knew  the  location  of  the  track  scale-box 
and  the  track  2  on  which  he  was  riding  in  reference  to  the 
scale-box;  that  the  location  was  open  and  obvious  to  plaintiff's 
view,  and  as  an  experienced  brakeman  he  was  charged  with 
notice  that  riding  on  the  cars  as  he  did  was  dangerous,  and 
that  he  assumed  the  risk  and  the  court  should  have  so  charged 
the  jury.  In  commenting  upon  this  contention  the  supreme 
court  said:  ''This  assignment  but  reiterates  contentions  made 
in  connection  with  the  assignment  based  on  the  alleged  error 
in  overruling  the  motion  for  judgment.  As  we  have  already 
decided  that  knowledge  of  the  increased  hazard  resulting 
from  the  dangerous  proximity  of  the  scale-box  to  the  north 
rail  of  track  No.  2  could  not  be  imputed  to  the  plaintiff  be- 
cause he  was  aware  of  the  existence  and  general  location  of 
the  scale-box,  it  was  for  the  jury  to  determine,  from  a  con- 
sideration of  all  the  facts  and  circumstances  in  evidence, 
whether  plaintiff  had  actual  knowledge  of  the  dans^er." 

In  the  case  of  Choctaw,  0.  dt  0.  B.  Co.  v.  McDade,  supra, 
the  court  said:  ''Upon  this  question  the  true  test  is  not  in  the 
exercise  of  care  to  discover  danger,  but  rather  the  defect  is 
known  or  plainly  observable  to  the  employee.** 

As  to  appellant's  fourth  point,  we  think  the  evidence  was 
suflScient  to  justify  the  submission  of  the  question  to  the  jury 
whether  the  alleged  negligence  of  defendant  was  the  proxi- 
mate  cause  of  decedent's  death.  We  have  stated  very  fully 
the  facts  and  circumstances  attending  the  death  of  decedent 
and  need  not  repeat  them.  "Doubtless,"  as  was  said  in 
Wabash  Screen  &  Door  Co.  v.  Black,  126  Fed.  721,   [61 
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C.  C.  A.  639],  ''a  jury  ought  not  to  be  permitted  to  speenlate, 
in  the  sense  of  guess,  between  causes,  when  no  reasonable  ex- 
planation of  the  injury  can  be  found  in  the  testimony.  But, 
in  the  absence  of  direct  testimony,  the  simple  suggestion  of 
theories  by  the  defense  does  not  reduce  the  jury  to  mere 
speculation,  and  disqualify  it  from  determining  the  cause  of 
the  injury  complained  of/*  We  fed  quite  satisfied  that 
there  was  sufficient  evidence  to  warrant  the  submission  of  the 
question  to  the  jury. 

It  is  claimed  that  the  verdict  was  excessive  for  the  reason, 
as  given  in  appellant's  brief:  "The  uncontradicted  testimony 
showed  deceased  received  $75  per  month.  No  allowance  at 
all  was  made  for  any  cost  of  living,  clothing,  or  shelter  of  the 
deceased." 

The  life  expectancy  of  deceased  was  17.4  years.  He  had  a 
probable  earning  capacity  of  nine  hundred  dollars  per  year 
for  17.4  years,  or  $15,336.  The  plaintiff  was  awarded  seven 
thousand  five  hundred  dollars,  to  be  apportioned  between  her- 
self and  her  minor  children  as  above  shown.  We  may  assume 
that  the  jury  took  into  account  the  items  mentioned  by  appel- 
lant, since  they  reduced  decedent's  gross  earning  capacity 
nearly  one-half. 

The  judgment  and  order  are  affirmed. 

Hart,  J.,  and  Burnett,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  January  13,  1919. 

Slossy  J.,  Melvin,  J.,  Lawlor,  J.,  and  Lennon,  J.,  concurred. 


[Civ.  No.  2521.    First  AppeDate  District— Norember  15,  1918.) 

ANNA  M.   WAGNER,   Respondent,   ▼.   GOTTLIEB 
MEINZER,  Appellant. 

Advxbsx  Possession — Statute  of  Limitations — Hosmji  Possession 
— Mistake  as  to  BouNDAaY. — If  one  of  two  eoterminoufl  owners 
takes  possession  and  claims  title  to  the  extent  of  his  possession,  he 
holds  adversely,  although  he  was  induced  to  locate  his  possession 
through  a  mistake  as  to  the  boundaij. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  Bernard  J.  Flood, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Carl  W.  Mueller,  for  Appellant 

Russell  W.  Cantrell,  for  Respondent 

LENNON,  P.  J. — This  is  an  action  in  ejectment  The  com- 
plaint is  in  the  usual  form,  alleging  ownership  and  right  to 
possession  of  the  land  described  in  the  complaint  to  be  in 
plaintiff  and  the  withholding  without  right  by  the  defendant. 

The  land  sought  to  be  recovered  consists  of  a  portion  of  a 
lot  about  eight  feet  in  width  by  one  hundred  feet  in  depth, 
located  in  the  Barman  tract  in  the  city  and  county  of  San 
Francisco.  The  defendant  is  the  owner  of  the  lot  immediately 
adjoining  the  land  of  plaintiff  on  the  north,  his  dwelling- 
house  abutting  on  the  northerly  line  of  plaintiff's  land.  Be- 
fore this  dwelling-house  was  erected  defendant's  predecessor 
|in  interest  caused  defendant's  lot  to  be  surveyed  by  the  then 
city  and  county  surveyor,  and  the  house  was  erected  within 
the  lines  delineated  and  marked  by  said  surveyor,  where  it  has 
continuously  stood  for  the  past  twenty  years.  This  litigation 
is  the  result  of  the  mistaken  boundary  line  established  by  said 
surveyor  between  these  coterminous  land  owners.  ' 

Among  other  defenses,  defendant  pleaded  the  statute  of 
limitations,  claiming  an  acquiescence  in  the  line  so  established 
and  an  actual  possession  of  the  land  thereunder  beyond  a 
period  sufficient  to  establish  a  title  by  adverse  possession. 
Plaintiff  concedes  this  fact,  but  contends  that  possession 
under  such  circumstances  is  not  hostile  or  under  a  claim  of 
title,  and  that  the  statute  of  limitations,  therefore,  avails  him 
nothing.  i 

We  do  not  so  understand  the  law.  If  one  of  two  coter- 
minous owners  takes  possession  and  claims  title  to  the  extent  of 
his  possession,  he  holds  adversely,  although  he  was  induced  to 
locate  his  possession  through  a  mistake  as  to  the  boundary 
{Woodward  v.  Fans,  109  Cal.  12,  [41  Pac.  781].)  As  is  said 
in  the  recent  case  of  Silva  v.  Azevedo,  178  Cal.  495,  [173  Pac. 
929  [y  where  there  is  a  continued  acquiescence  in  a  line  so  fixed, 
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and  an  occupation  in  accordance  with  it  for  a  period  beyond 
that  fixed  by  the  statute  of  limitations,  and  the  erection  by  the 
defendant  of  valuable  and  permanent  improvements  upon  the 
disputed  piece,  it  would  be  a  manifest  injustice  to  permit  de- 
fendant to  be  ousted  merely  because  plaintiff  has  by  a  new 
survey  discovered  an  error  in  the  original  establishment  of 
the  line. 

Considering  the  conclusion  we  have  reached,  a  discussion  of 
the  other  points  presented  becomes  unnecessary. 

The  judgment  and  order  are  reversed. 

Sturtevant,  J.,  pro  tem.,  and  Beasly,  J.,  pro  tern.,  con- 
curred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  December  14,  1918,  and  a  petition 
to  have  the  cause  heard  in  the  supreme  court,  after  judgment 
in  the  district  court  of  appeal,  was  denied  by  the  supreme 
court  on  January  13,  1919. 

Angellotti,  G.  J.,  Sloas,  J.,  Melvin,  J.,  Lawlor,  J.,  and 
Lennon,  J.,  concurred. 


[€3y.  No.  1S87.    Second  Appellate  District.— Noyember  15,  1918.] 

WILLIAM    B.    MacCOT,    Respondent,   v.    H.    E.    GAGE, 

Appellant 

Fhtsicians  and  Subobons — AcnoN  fob  Services — Expert  Testimont 
^-Cboss -EXAMINATION. — In  an  action  to  recover  the  value  of  a 
physician's  services,  cross-examination  of  an  expert  witness  for  the 
plaintiff  as  to  whether,  assuming  the  existence  of  facts  not  shown  in 
evidence,  he  would  alter  hia  opinion  as  to  the  value  of  the  services, 
was  properly  excluded. 

Id.— Taking  ow  X-bat  Picture.— Where  the  taking  of  an  X-ray  picture 
eould  have  had  no  value  except  for  the  purpose  of  a  diagnosis,  and 
there  was  no  dispute  as  to  the  correctness  of  the  diagnosis,  the  de- 
fendant could  not  have  been  prejudiced  by  the  exclusion  of  the 
question  on  cross-examination  of  one  of  plaintiff's  witnesses  whether 
it  was  not  customary  in  eases  of  the  character  involved  to  take  an 
X-ray  picture. 

Id^ — Cboss-complaint  ix>b  Malpractice  —  ETvidencb  —  Opinion  or 
Tbainsd  Nubsb.— In  such  action,  where  the  defendant  by  cross- 
oomplaint  tat  up  a  eroM-eomplaiat  for  damages  for  malpraeties  by 
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the  improper  treatment  of  a  fractured  femur,  the  testimony  of  a 
trained  nurse,  who  attended  the  patient  under  the  direction  of  the 
defendant,  as  to  what  she  had  observed  other  physicians  do  in  like 
cases,  was  properly  excluded,  and  her  opinion  as  to  what  she  con- 
sidered good  or  customary  treatment  was  incompetent. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Curtis  D.  Wilbur,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Anderson  &  Anderson,  for  Appellant 

H.  T.  Morrow,  for  Bespondent. 

JAMES,  J. — The  plaintiff,  a  licensed  physician  and  sur- 
geon, brought  this  suit  to  recover  the  sum  of  one  thousand 
dollars,  alleged  to  be  the  reasonable  value  of  professional  ser- 
vices rendered  by  him  to  the  defendant.  Defendant  filed  a 
cross-complaint  seeking  to  recover  damages  which  he  alleged 
he  had  sustained  by  reason  of  unskillful  treatment  which  he 
had  received  at  the  hands  of  the  plaintiff.  The  jury  sitting 
jin  the  case  found  for  the  plaintiff  in  the  full  amount  prayed 
for  in  his  complaint  and  against  the  defendant  on  his  cross- 
complaint.  Defendant  has  appealed  from  the  judgment,  re- 
lying upon  various  errors  of  law  which  he  asserts  were  com- 
mitted by  the  trial  court  in  the  course  of  the  proceedings. 

From  the  evidence,  as  set  out  in  the  bill  of  exceptions,  it 
appears  that  the  plaintiff,  in  May,  1910,  was  called  upon  to 
attend  the  defendant,  whom  he  found  suffering  from  a  frac- 
ture of  the  upper  portion  of  the  upper  leg  bone,  or,  as  it  was 
phrased  by  the  professional  witnesses,  a  ** fracture  of  the  neck 
of  the  femur."  At  his  first  visit  the  plaintiff  adjusted  the 
broken  part  and  applied  a  weight  to  the  limb.  A  trained 
nurse  was  called  to  attend  the  case  and  the  plaintiff  continued 
his  ministrations  during  several  months  and  until  the  defend- 
ant was  able  to  move  about  on  crutches.  It  was  shown  that 
the  patient  later  became  able  to  walk,  even  without  the  aid  of 
a  cane,  at  least  for  short  distances.  The  plaintiff  made  about 
eighty-five  visits  to  the  defendant.  During  the  time  he  at- 
tended him  he  was  called  upon  to  prescribe  for  other  condi- 
tions than  the  broken  bone,  to  wit :  Pneumonia  and  rheuma- 
tism.   From  all  of  the  medical  testimony,  even  that  produced 

Sa  Oal.  App.- 


Digitized  by 


Google 


674  MacCoy  v.  Gage.  [38  Cal.  App. 

by  the  defendant,  it  appears  that  so  far  as  the  fracture  was 
concerned,  the  results  obtained  by  the  plaintiff  were  better 
than  the  average.  Under  the  evidence  as  presented,  it  is 
very  clear,  of  course,  that  the  matter  of  the  value  to  be  placed 
upon  the  services  rendered  by  the  plaintiff  to  the  defendant 
was  one  exclusively  fop  the  jury.  Counsel  for  appellant 
first  complains  of  the  ruling  of  the  trial  judge  sustaining 
objections  to  certain  questions  asked  by  him  upon  cross- 
examination  of  plaintiff's  witnesses.  Two  witnesses  for  the 
plaintiff,  Drs.  Barton  and  Thorpe,  were  asked  to  state  their 
opinion  as  to  the  value  of  the  services  rendered  by  the  plain- 
tiff. What  these  services  had  been  were  detailed  in  the  ques- 
tions. On  cross-examination  of  the  witness  Barton,  counsel 
for  appellant,  assuming  other  matters  not  shown  in  evidence, 
inquired  as  to  whether  the  witness  would  alter  his  opinion 
as  to  the  value  of  the  services.  Objection  was  properly  sus- 
tained to  this  question,  for  the  facts  assumed  did  not  appear 
in  evidence.  {Roche  v.  Baldwin,  143  Cal.  192,  [76  Pac. 
956].)  The  same  witness  was  asked,  on  cross-examination,  to 
which  question  objection  was  sustained,  as  to  whether  it  was 
not  customary  in  cases  of  the  character  involved  to  take  an 
X-ray  picture.  If  we  were  to  concede  that  the  trial  judge 
should  have  allowed  the  question  to  be  answered,  we  cannot 
see  how  any  prejudice  has  resulted  to  the  defendant  by  the 
sustaining  of  the  objection.  Concededly  the  taking  of  an 
X-ray  picture  was  only  valuable  for  purposes  of  diagnosis, 
and  it  seems  very  clear  that  the  diagnosis  made  by  the  plain- 
tiff without  the  aid  of  the  X-ray  was  the  correct  one.  More 
than  this,  the  matter  of  the  value  of  X-ray  pictures  was 
fully  gone  into  in  the  testimony  introduced  later  in  the  case. 
So  we  think,  also,  that  the  refusal  of  the  court  to  permit 
counsel  for  appellant  to  require  the  same  witness  to  give 
in  detail  what  he  considered  proper  treatment  to  a  patient 
under  the  circumstances  shown  was  without  error  prejudi- 
cial to  the  defendant.  The  facts  upon  which  the  witness 
had  given  his  opinion  as  to  the  value  of  the  services  were 
all  embodied  in  the  hypothetical  question,  and  it  was  upon 
those  facts  that  the  witness  answered  and  was  then  turned 
over  to  the  defense  for  cross-examination.  The  court  did  not 
debar  the  defendant  from  cross-examining  upon  all  matters 
contained  in  the  hypothetical  question,  and  it  was  within  the 
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court's  discretion  to  refuse  to  allow  the  witness  to  enter  upon 
a  discussion,  possibly  lengthy,  as  to  a  course  of  treatment,  not 
included  within  the  facts  as  shown  and  upon  which  he  based 
his  opinion.  The  question  asked  of  the  witness  Dr.  Thorpe  by 
counsel  for  defendant,  to  which  objection  was  sustained,  did 
not  correctly  narrate  the  conditions  shown  by  the  hypothetical 
question  which  was  the  basis  of  the  witness'  first  answer,  or 
conditions  shown  by  the  testimony.  The  objection  to  that  ques- 
tion was,  therefore,  properly  sustained.  {Roche  v.  Baldwin, 
supra,)  There  was  no  error  in  sustaining  objections  to  ques- 
tions asked  of  witness  Thatcher,  who  was  a  trained  nurse  and 
the  nurse  who  had  attended  the  defendant  under  the  direction 
of  the  plaintiff.  The  questions  all  went  to  the  point  as  to  what 
the  witness  had  observed  other  physicians  do  in  like  cases,  or 
what  she  considered  good  or  customary  treatment.  We  do  not 
think  that  the  opinion  of  the  trained  nurse  was  competent  evi- 
dence to  show  that  the  treatment  administered  by  the  plaintiff 
was  improper.  Complaint  is  made  of  an  instruction  given 
by  the  court  which  advised  the  jury  that  the  law  required  the 
defendant  and  cross-complainant  to  "prove  by  a  preponder- 
ance of  the  evidence,  the  same  as  any  other  matter  or  mat- 
ters in  the  case,"  the  things  relied  upon  to  show  lack  of 
skill  or  care  on  the  part  of  the  plaintiff.  The  argument  is 
that  by  the  phrase,  **the  same  as  any  other  matter  or  matters 
in  the  case,"  the  intimation  of  the  court  to  the  jury  was  that 
all  matters  of  defense  should  be  so  established,  and  that  it 
was  not  incumbent  upon  the  plaintiff  to  prove  facts  relied 
upon  by  him  by  a  preponderance  of  the  evidence.  While  the 
instruction  is  somewhat  loose  in  its  phraseology  and  perhaps 
not  as  carefully  guarded  as  it  should  have  been,  we  do  not 
think  that  it  by  any  means  follows  reasonably  that  the  jury 
was  misled  by  it.  There  was  nothing  in  any  of  the  other  in- 
structions given  by  the  court  carrying  out  the  idea  that  the 
burden  rested  wholly  upon  the  defendant  to  defend  against 
the  plaintiff's  issues,  or  that  upon  a  mere  balance  of  the 
weight  of  evidence  the  plaintiff  would  be  entitled  to  recover. 
We  do  observe  that  the  court  failed  to  give  any  express  or 
precise  instruction  advising  the  jury  that  the  burden  of  prov- 
ing  his  case  by  a  preponderance  of  the  evidence  rested  with 
the  plaintiff.  But  we  find  that  no  such  instruction  was 
offered  and  refused. 
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A  veiy  careful  perusal  of  the  record  submitted  compels  the 
conclusion  that  in  this  case  there  was  no  miscarriage  of 
justice. 

The  judgment  appealed  from  is  affirmed* 

Conrej,  P.  J.,  and  MjerSi  J.,  pro  tern.,  concurred. 


[Civ.  No.  274(J.    Second  Appellate  District. — ^November  15,  1918.] 

CO-OPERATIVE  JUNK  COMPANY  OF  CALIFORNIA 
(a  Corporation),  Respondent,  v.  BOARD  OF  POLICE 
COMMISSIONERS  OF  THE  CITY  OF  LOS 
ANGELES  et  al.,  AppeUants. 

Municipal  Cobporations— Los  Angkles— Lioensbs— Junk  DiAiiSts.— 
The  eitj  of  Los  Angeles,  in  the  exercise  of  its  police  powers,  had 
the  right  to  determine  that  the  business  of  junk  dealer  is  one  which 
requires  constant  police  supervision,  and  that  licenses  to  conduct 
such  business  should  not  issue  as  of  course,  but  that  the  board  of 
police  commissioners  should  examine  every  application  tnd  deter- 
mine whether  the  proposed  place  of  business  was  appropriately 
located  and  the  applicant  a  lit  person  to  be  permitted  to  eonduct 
such  business. 

lo. — ^Mandamus — Pleadings. — ^A  complaint  in  a  proceeding  seeking  a 
writ  of  mandate  to  compel  the  board  of  police  commissioners  t3  issue 
a  permit  to  the  plaintiff  to  obtain  from  the  city  clerk  a  license  to 
conduct  the  business  of  a  junk  dealer  does  not  state  a  cause  of  ac- 
tion when  it  does  not  allege  that  the  board  or  its  members  refused 
to  hear  the  application  upon  its  merits,  or  that  they  were  actnatied 
by  malice  or  a  desire  to  promote  a  monopoly  or  by  corrupt  motive. 

Appeal  —  Judgment  on  Pleadings  —  Reoobd  —  Evidence  not  Oonsid- 
EBED. — ^YHiere  upon  an  appeal  from  a  judgment  the  record  shows 
that  the  court  abandoned  the  trial  upon  the  facts  and  rendered  judg- 
ment upon  the  pleadings,  the  fact  that  the  court  heard  evidence  in 
the  case  cannot  be  considered. 

APPEAL  from  a  judgment  of  the  Superior  CTourt  of  Los 
Angeles  County.    Charles  Monroe,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  eourt 
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Erwin  W.  Widney,  W.  K  Crawford,  Albert  Lee  Stephens, 
and  W.  P.  Mealey,  for  Appellants. 

Shapiro  &  Shapiro,  for  Respondent. 

CONRET,  P.  J.— The  defendants  appeal  from  a  judgment 
awarding  to  the  plaintiff  a  writ  of  mandate.  Although  the 
case  went  to  trial  upon  the  complaint  and  answer,  the  court 
did  not  make  any  findings  of  fact  or  conclusions  of  law,  and 
the  judgment  seems  to  have  been  entered  pursuant  to  a 
motion  for  judgment  on  the  pleadings.  The  judgment  states 
that  the  case  came  on  regularly  to  be  heard  before  the  court 
sitting  without  a  jury  and  that  **  witnesses  for  the  plaintiff 
and  defendant  having  been  sworn  and  examined,  whereupon 
counsel  for  petitioners  moved  the  court  for  an  order  directing 
that  a  writ  of  mandate  issue  herein,  upon  the  pleadings  of  the 
respective  parties,  and,  now  being  fully  advised  in  the  prem- 
ises, the  court  doth  adjudge  and  order  that  the  defendants 
and  each  of  them  issue  to  the  said  Co-operative  Junk  Com- 
pany of  California  a  permit  for  a  license  to  conduct  a  junfc 
dealer  business  in  the  city  of  Los  Angeles,"  etc. 

The  plaintiff's  claim  of  right  to  a  permit  for  a  license  to 
conduct  the  business  of  junk  dealer  in  the  city  of  Los  Angeles 
is  based  upon  a  city  ordinance,  a  copy  of  which  is  set  out  in 
the  complaint.  That  is  an  ordinance  regulating  certain  busi- 
nesses, including  the  business  of  junk  dealers  and  the  business 
of  junk  collectors.  It  is  provided  that  the  city  clerk  shall  not 
issue  a  license  to  any  person  to  conduct  the  business  of  junk 
dealer  until  the  board  of  police  commissioners  shall  have 
granted  a  permit  therefor;  that  any  person  desiring  to  obtain 
a  permit  to  carry  on  that  business  shall  file  an  application  in 
writing  therefor  with  the  board  of  police  commissioners,  speci- 
fying by  street  and  number  the  place  where  such  business  is 
proposed  to  be  conducted;  that  it  shall  be  unlawful  for  any 
person  to  carry  on  the  business  of  junk  dealer  without  first 
applying  for  and  receiving  a  permit  therefor  in  writing  from 
the  board  of  police  commissioners.  The  ordinance  contains 
numerous  regulatory  provisions  which  the  city  council  deemed 
to  be  appropriate  in  order  that  businesses  of  that  kind  might 
be  conducted  in  accordance  with  public  welfare. 

The  complaint  shows  that  the  plaintiff  was  a  corporation 
duly  organized  for  the  purpose  of  conducting  the  business  af 


Digitized  by 


Google      ^ 


678   Co-OPEBATivB  Junk  Co.  v.  Police  Commbs.  [38  Cal.  App. 

junk  dealer;  that  the  plaintiff  made  and  filed  its  application 
in  writing  for  a  permit,  as  required  by  the  terms  of  the  ordi- 
nance, and  complied  in  all  respects*  with  the  formalities  neces- 
sary under  the  ordinance  to  bring  its  application  before  the 
board  of  police  commissioners.  It  is  alleged  that  the  board 
of  police  commissioners  denied  the  application  of  the  peti- 
tioner and  refused  to  issue  a  permit  for  the  demanded  license ; 
that  the  petitioner  demanded  from  the  board  an  explanation 
of  the  reasons  for  such  refusal,  but  the  board  refused  to  make 
any  statement  of  such  reasons;  that  the  petitioner  **is  being 
discriminated  upon  and  improperly  oppressed  by  the  said 
board  of  police  commissioners."  There  is  no  allegation  that 
the  board  or  its  members  refused  to  hear  the  application  upon 
its  merits,  or  that  they  were  actuated  by  malice  or  by  a  desire 
to  promote  a  monopoly  or  by  any  corrupt  motive. 

The  argument  of  counsel  for  respondent  shows  that  the 
plaintiff  is  proceeding  upon  the  theory  that  the  issuance  of  a 
permit  of  the  kind  here  demanded  is  a  ministerial  act,  con- 
cerning which  no  discretionary  power  is  vested  in  the  board 
of  police  commissioners. 

Counsel  for  respondent  claim  that  it  was  not  incumbent 
upon  respondent  to  establish  abuse  of  discretion  by  appel- 
lants. They  insist  that  it  must  be  assumed  that  upon  comply- 
ing with  the  formal  requirements  incident  to  an  application 
for  a  permit  as  provided  by  the  ordinance,  the  applicant  is 
entitled  as  of  right  to  have  the  permit  issued.  As  authority 
for  this  rule,  they  rely  upon  such  cases  as  Henry  v.  Barton, 
107  Cal.  535,  [40  Pac  798].  There  a  judgment  was  affirmed 
which  awarded  a  writ  of  mandate  requiring  the  issuance  of  a 
retail  liquor  license.  The  court  says:  **The  ordinances  of  the 
city  of  San  Bernardino,  as  they  now  stand,  entitle  every  man 
who  complies  with  their  provisions  to  a  retail  liquor  license, 
and  this  respondent  complied  with  these  provisions.  Trustees 
of  cities  have  no  power  except  that  given  them  by  express 
provision  of  law,  and  we  find  no  power  in  any  of  these  ordi- 
nances vesting  in  them  discretion  as  to  the  granting  or  deny- 
ing an  application  for  a  liquor  license.  In  the  absence  of 
some  express  legislative  enactment  granting  such  right,  there 
is  no  principle  of  law  that  will  allow  the  trustees  of  any  city 
to  say  that  a  liquor  license  shall  be  granted  to  A  and  the  same 
right  denied  to  B.**  We  think,  however,  that  there  is  a  very 
great  difference  between  the  ordinance  upon  which  plaintiff's 
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claim  was  based  in  that  case  and  the  ordinance  in  question 
here.  The  city  of  San  Bernardino  at  that  time  did  not  by  its 
ordinance  attempt  in  the  exercise  of  its  police  power  to  vest 
in  any  officer  or  board  the  right  or  duty  to  examine  into 
applications  for  licenses  and  grant  or  withhold  permits  there- 
for by  the  exercise  of  a  supervisory  discretion  in  such  matters. 
But  the  city  of  Los  Angeles,  in  the  exercise  of  its  undoubted 
police  powers,  has  determined  that  the  business  of  junk  dealer 
is  one  which  requires  constant  police  supervision,  and  that 
licenses  to  conduct  such  business  shall  not  issue  as  of  course 
to  every  applicant.  It  is  perfectly  plain  that  when  by  ordi- 
nance it  was  provided  that  a  license  shall  not  issue  until  a 
permit  therefor  shall  have  been  granted  by  the  board  of  police 
commissioners,  it  was  intended  that  the  board  shall  examine 
into  every  such  application  and  determine  for  itself  whether 
or  not  the  proposed  place  of  business  is  appropriately  located, 
and  whether  or  not  the  applicant  is  a  fit  and  proper  person 
to  be  permitted  to  conduct  such  business.  Considering  the 
nature  of  the  business  and  the  special  dangers  to  the  public 
which  would  follow  from  the  improper  conduct  thereof,  there 
is  no  doubt  in  our  minds  that  the  business  is  one  peculiarly 
appropriate  to  police  supervision,  although  when  properly 
conducted  it  is  a  perfectly  legitimate  business.  Without  cast- 
ing any  imputation  upon  the  integrity  and  honesty  of  junk 
dealers,  junk  collectors,  or  pawnbrokers,  it  must  be  admitted 
that  those  occupations  furnish  a  market  where  thieves  fre- 
quently seek  to  turn  into  cash  their  ill-gotten  plunder.  This 
fact  is  sufficient  to  bring  these  occupations  within  the  field 
wherein,  in  the  exercise  of  its  police  power,  the  city  may  vest 
in  its  police  commission  a  discretion  in  the  matter  of  granting 
permits  for  licenses.  "Holding  as  we  do  the  right  of  the  city 
under  the  charter  to  enact  the  ordinance  under  consideration, 
a  court  will  not  interfere  with  the  discretion  reposed  in  a 
proper  board  or  tribunal,  but  will  assume  that  official  duty 
has  been  properly  and  lawfully  performed,  in  the  absence  of 
positive  proof  to  the  contrary."  (Ooytino  v.  McAleer,  4  Cal. 
App.  655,  [88Pac.  991].) 

The  fact  that  the  court  heard  evidence  in  this  case  cannot 
be  considered  by  us,  since  the  judgment  itself  shows  that  the 
court  abandoned  the  trial  upon  the  facts  and  rendered  judg- 
ment upon  the  pleadings.  For  the  reasons  which  have  been 
stated,  we  are  of  the  opinion  that  the  complaint  did  not  state 
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a  cause  of  action.    It  follows  that  the  court  erred  in  granting, 
judgment  upon  the  pleadinga. 
The  judgment  is  reversed. 

James,  J.,  and  Myers,  J.,  pro  tern.,  concurred. 


[Clr.  No.  2520.    Flrgt  Appellato  Butriet.— November  16,  1918.] 

CHARLES  D.  FARQUHARSON,  Appellant,  v.  THOMAS 
SCOBLE  et  al.,  Respondents. 

Deeds — ^Restbictivb  Covenants  —  Genebal  Building  Plan— -Map  as 
EviDENOE. — In  an  action  bj  a  yendee  to  enforce  alleged  restrictiTe 
building  eovenantiB  claimed  to  baye  been  provided  for  bj  a  vendor 
under  a  general  building  plan  for  the  aubdivision  and  sale  of  a  tract 
of  land,  and  to  cancel  a  eonvejanee  claimed  to  have  been  made  bj 
the  vendor  to  a  sobsequent  vendee  in  violation  of  the  same  cove- 
nants, the  existence  of  the  covenants  claimed  cannot  be  implied  from 
the  mere  making  and  filing  of  a  map  showing  the  different  subdivi- 
sions,  nor  from  the  fact  that  the  vendor  sold  lots  in  eonformitj 
therewith. 

Id. — SnoH  Ck)VENANTS  Bteiotlt  Ck>N8TBUED. — ^BestrictivB  covenants, 
though  enforced  when  valid,  will  be  construed  strictly  against  the 
person  seeking  their  enforcement,  and  when  none  are  contemplated, 
courts  will  not  create  them. 

Id. — ^Pleading. — In  this  action  it  is  held  that  the  complaint  failed  to 
state  a  cause  of  action. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  James  M.  Seawell, 
Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Houghton  &  Houghton  and  Edward  T.  Houghton,  for 
Appellant. 

Harding  &  Monroe,  for  Respondent  John  Brickell  Company. 

Robert  H.  Borland,  for  Respondent  Thomas  Scoble. 
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LENNON,  P.  J. — This  is  a  suit  in  equity  to  enforce  certain 
alleged  building  covenants  claimed  to  be  provided  for  under 
a  general  building  plan  designed  by  defendant,  John  Brickell 
Company,  for  the  improvement,  subdivision,  and  sale  of  a  cer- 
tain tract  of  land  situated  in  the  city  and  county  of  San 
Francisco,  fronting  on  the  Golden  Gate  and  known  as  Seacliff. 
Demurrers  to  the  complaint  were  interposed  by  the  defend- 
ants, and  were  sustained  by  the  trial  court  mainly  upon  the 
ground  that  the  complaint  did  not  state  a  cause  of  action,  and 
this  appeal  is  from  the  judgment  entered  in  favor  of  the  de- 
fendants upon  failure  on  the  part  of  plaintiff  to  amend.  The 
sufSciency  of  the  complaint,  therefore,  is  the  single  question 
presented  by  this  appeal. 

It  is  unnecessary  to  recite  in  detail  the  elaborate  matters  of 
inducement  indulged  in  by  plaintiff  in  stating  his  cause  of 
action.  The  substance  of  the  allegations  necessary  for  a  dis- 
cussion of  the  case  is,  first,  that  the  Brickell  Company  adopted 
in  the  subdivision  of  the  tract  of  land  above  referred  to  what 
courts  have  called  a  ''general  building  plan,"  under  which 
the  parcels  subdivided  were  to  be  used  for  high-class  re- 
stricted residences.  The  complaint  then  alleges  that  in  the 
formation  of  such  plan  an  elaborate  and  detailed  map  was 
prepared  by  defendant  showing  the  subdivision  of  the  tract 
into  lots,  and  that  sales  were  made  to  plaintiff  and  others  in 
accordance  therewith  and  under  the  representation  that  all 
the  subdivisions  would  be  disposed  of  in  conformity  with  such 
map  and  subject  to  certain  restrictive  building  covenants  de- 
signed for  the  development  of  the  tract  as  a  whole  and  for 
the  benefit  of  every  purchaser  in  particular.  It  further 
alleges  that  the  defendant,  John  Brickell  Company,  had  sold 
to  the  defendant,  Thomas  Scoble,  parcels  of  land  contiguous 
to  the  lots  owned  by  plaintiff  not  in  accordance  with  the  sub- 
division as  contained  on  the  map  under  which  it  had  repre- 
sented the  land  would  be  sold,  and  subject  to  restrictive  build- 
ing covenants  relating  to  the  location  of  residence  building 
with  respect  to  side-line  boundaries  less  onerous  than  those 
imposed  on  the  adjoining  property  of  plaintiff.  It  also  avers 
by  affirmative  allegation  and  by  the  recital  of  certain  facts  a 
knowledge  on  the  part  of  Scoble  of  the  general  building  plan 
adopted  by  his  codefendant,  John  Brickell  Company,  and  of 
the  restrictive  covenants  contained  therein  relating  to  the 
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location  of  buildings  that  might  be  erected  on  the  various 
subdivisions,  and  a  further  knowledge  on  the  part  of  Scoble 
of  the  map  showing  the  dimensions  of  the  different  parcels. 
The  allegations  as  to  notice,  however,  refer  to  a  period  of 
time  subsequent  to  the  purchase  by  Scoble  of  the  lots  in  ques- 
tion. Other  allegations  show  the  commencement  of  the  con- 
struction of  a  residence  by  Scoble  in  violation  of  these  re- 
strictive covenants. 

In  the  prayer  of  the  complaint  the  plaintiff  asks  for  relief 
by  injunction  restraining  the  defendant,  Scoble,  from  erecting 
a  residence  except  in  accordance  with  the  general  plan  under 
which  all  sales  prior  to  the  sale  to  Scoble  had  been  made. 
Cancellation  of  the  conveyance  is  also  asked  for  on  such  terms 
as  the  court  deems  just. 

The  theory  of  plaintiff's  case  and  the  principle  upon  which 
his  claim  for  relief  is  based  is  that  where,  as  here,  the  owner 
of  a  tract  of  land  has  laid  it  out  and  offered  it  for  sale  under 
a  general  plan,  he  has  no  right  to  change  or  modify  such  plan, 
either  by  subdivision  of  the  tract  into  smaller  lots  than  origi- 
nally laid  out,  or  by  releasing  the  unsold  portion  from  re- 
strictive conditions  imposed  on  the  sold  portion,  or  modifying 
such  conditions,  to  the  disadvantage  of  the  latter  and  the 
benefit  of  the  former. 

Respondents  do  not  deny  the  correctness  of  this  doctrine, 
but  claim  that  the  facts  of  the  case  afford  no  foundation  for 
its  application. 

The  restrictive  building  covenants  contained  in  plaintiff's 
deed  provided  that  all  residence  buildings  erected  on  the  lots 
in  question  should  be  placed  back  at  least  eight  feet  from  the 
front,  and  at  least  three  feet  from  one  and  seven  feet  from 
the  other  side  boundary  lines  of  said  lots  as  platted  and  desig- 
nated on  the  map.  There  is  no  restriction  in  the  Scoble  deed 
fixing  the  distance  a  i-esidence  must  be  set  back  from  the 
front  line,  and  the  restrictions  of  three  and  seven  feet  im- 
posed upon  plaintiff's  lots  in  respect  to  certain  side  boundary f 
lines  is  reduced  and  cut  down  to  one  foot  on  the  easterly  and 
increased  to  eight  feet  on  the  westerly  line.  It  is  not  claimed 
by  defendants  that  a  general  plan  as  to  street-line  restrictions 
has  not  been  properly  pleaded,  and  defendants  admit  that 
through  error  no  front-line  limitation  was  inserted  in  the 
Scoble  deeds.  There  is,  however,  no  allegation  in  the  com- 
plaint showing  any  violation  of  this  restriction,  nor  is  it 
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claimed  that  the  building  being  erected  is  not  in  accord  there- 
with. Plaintiff's  cause  of  complaint  is  thus  narrowed  down 
to  the  proposition  as  to  whether  or  not  under  his  pleadings 
the  defendant,  John  Brickell  Company,  is  precluded  from  sell- 
ing, and  the  defendant,  Thomas  Scoble,  from  purchasing  any 
land  in  this  particular  subdivision  of  SeaclifP,  first,  other  than 
in  the  parcels  and  lots  as  platted  and  shown  upon  the  map 
which  the  former  caused  to  be  prepared  to  assist  in  present- 
ing that  general  scheme  under  which  the  tract  was  offered  for 
sale;  and,  second,  with  restrictive  building  covenants  less 
onerous  or  burdensome  than  those  imposed  on  other  lots  in  the 
tract  similarly  located. 

With  reference  to  the  first  question,  plaintiff  does  not  claim 
that  any  express  restrictive  covenants  are  contained  in  any  of 
the  deeds  of  the  company  against  the  sale  of  lots  in  dimen- 
sions contrary  to  the  subdivisions  as  claimed  on  the  map. 
Upon  this  subject  he  alleges  that  defendant  Brickell  Company 
had  represented  to  all  purchasers  of  lots  that  sales  would  be 
made  in  accordance  therewith.  This  allegation,  however,  is 
merely  a  general  one,  for  it  appears  from  other  recitals  in  the 
complaint  that  such  allegations  as  to  representations  is  predi- 
cated upon  the  legal  effect  of  the  company's  act  in  filing  its 
map.  In  our  opinion,  the  covenant  here  claimed  cannot  be 
implied  from  the  mere  making  and  filing  of  the  map  showing 
the  different  subdivisions,  or  by  selling  lots  in  conformity 
therewith.  The  right  of  an  owner  in  such  a  case  to  dispose 
of  the  unsold  portions  of  his  lots  singly  or  in  bulk,  or  by  sub- 
division into  smaller  parcels,  is  in  no  manner  limited  or  im- 
paired thereby.  {Herold  v.  Columbia  Investment  &  Real  Est. 
Co.,  72  N.  J.  Eq.  857,  [129  Am.  St.  Rep.  718,  16  Ann.  Cas. 
580,  14  L.  B.  A.  (N.  S.)  1067,  67  Atl.  608].)  Of  course, 
limiting  and  restrictive  covenants  when  valid  will  be  enforced, 
but  when  claimed  courts  will  construe  them  strictly  against 
the  person  seeking  their  enforcement,  and  when  none  are  con- 
templated, they  will  not  be  created.  In  their  absence  a 
vendee  cannot  be  held  to  a  restrictive  use  of  his  property. 
That  uniformity  in  the  dimensions  of  the  lots  was  never  con- 
templated is  shown  by  the  map  itself,  for  no  uniformity  exists 
with  reference  to  the  size  or  shape  of  the  lots  as  laid  out  in 
the  subdivision.  We  are,  therefore,  of  the  opinion  that  the 
complaint  in  this  particular  fails  to  state  a  cause  of  action, 
and  we  are  of  the  further  opinion  that  there  is  no  merit  in 
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appellant's  second  contention  with  reference  to  the  alleged 
side-line  building  restrictions.  That  some  restrictive  cove- 
nants with  respect  to  open  spaces  and  areas  between  and 
around  the  residences  to  be  erected  were  contemplated  there 
is  no  question,  but  that  their  exact  dimensions  were  ever  fixed 
and  established  is  not  shown  by  the  complaint 

Plaintiff  claims  that  they  should  be  in  conformity  with 
those  established  in  his  deeds.  But  even  as  to  those,  no  uni- 
formity is  shown  to  exist,  for  the  dimensions  as  to  the  east- 
erly and  westerly  boundaries  are  not  uniform.  That  no  gen- 
eral scheme  or  plan  in  this  particular  was  ever  contemplated 
is  further  indicated  by  other  pleaded  facts.  None  are  con- 
tained in  the  printed  form  of  deed  adopted  by  the  company. 
In  that  instrument  the  provisions  as  to  the  dimensions  of  the 
side-line  restrictions  are  left  blank,  presumably  to  be  filled  in 
when  fixed  and  determined  by  the  company  when  selling  a 
particular  lot.  In  addition  thereto  it  affirmatively  appears 
by  the  allegations  in  the  complaint  that  the  side-line  distances, 
even  when  established  and  adopted,  were  subject  to  change 
by  agreement  of  contiguous  or  abutting  owners.  Under  such 
circumstances,  the  side-line  restrictions  could  be  entirely  done 
away  with.  How,  then,  can  it  be  said  that  such  restrictions 
were  in  accordance  with  any  general  plant  We  conclude 
there  was  none. 

From  what  we  have  said  we  are  of  the  opinion  that  the  sale 
by  the  company  of  the  lots  to  Scoble  was  not  destructive  of, 
or  violative  of,  or  inconsistent  with  any  general  building  plan 
adopted  by  the  company. 

Judgment  affirmed. 

Sturtevant,  J.,  pro  tern,  and  Beasly,  J.,  pro  tern.,  concurred. 
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[Civ.  No.  2659.    First  Appellate  Digtrict— November  18,  1918.] 

J.  F.  REDHEAD,  Respondent,  v.  JEFFERSON  PAYNE, 

Appellant 

Tenancy  in  Oommon— Lien  fob  Expenditubes — Pobbolosurb. — Where 
plaintifP  and  defendant,  who  had  operated  lands  of  which  they  were 
tenants  in  common  at  a  loss,  which  the  plaintiff  was  forced  to  pay, 
exchanged  the  lands  for  other  lands,  subject  to  a  mortgage,  taking 
title  to  the  new  lands  in  the  name  of  the  defendant  and  agreed  that 
the  defendant's  entire  interest  should  be  one-half  of  what  might  be 
derived  from  a  sale  in  excess  of  the  mortgage  after  deducting  the 
balance  due  the  plaintiff,  the  plaintiff  was  entitled  to  maintain  an 
action  to  have  his  lien  foreclosed  and  the  property  sold  for  that 
purpose. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Fresno 
County.    George  E.  Church,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court. 

C.  K.  Bonestell  and  N.  Lindsay  South,  for  Appellant. 

F.  E.  Cook  and  Jesse  F.  Waterman,  for  Respondent 

LENNON,  P.  J. — This  is  an  appeal  by  defendant  from  a 
judgment  directing  the  sale  of  land  described  in  the  com- 
plaint. The  defendant  demurred  to  the  complaint;  the  de- 
murrer was  overruled ;  defendant  declined  to  answer  and  the 
judgment  went  by  default.  Defendant  contends  that  no  cause 
of  action  is  stated  in  the  complaint.  The  complaint  sets 
forth  that  between  November,  1912,  and  January,  1915,  plain- 
tiff and  defendant  were  the  owners,  as  tenants  in  common, 
of  certain  lands  in  Riverside  County ;  that  this  property  was 
operated  at  a  loss;  that  the  defendant  was  financially  unable 
to  pay  his  share  of  operating  said  property  and  plaintiff  was 
obliged  to  advance  and  did  advance  over  five  thousand  two 
hundred  dollars  more  than  defendant  in  its  management  and 
for  its  protection ;  that  on  January  14,  1915,  defendant  being 
unable  to  meet  \n&  share  of  the  costs  and  expenses  of  the  future 
operation  of  said  Riverside  property,  the  same  was  traded  for 
certain  land  in  Fresno  County,  which  is  the  land  involved  in 
thiB  action.    In  order  to  complete  such  trade,  plaintiff  was 
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compelled  to  pay  five  thousand  dollars  bonus  and  $269  as 
costs  and  expenses;  that  before  making  such  trade  it  was 
verbally  agreed  that  the  title  to  the  Fresno  County  land 
should  be  taken  in  plaintiff's  name,  and  that  defendant's  en- 
tire interest  should  be  one-half  of  what  might  be  derived  from 
a  sale  thereof,  in  excess  of  the  mortgage  of  six  thousand  dol- 
lars thereon,  after  deducting  the  balance  due  plaintiff  of 
$10,470.84;  that  defendant  refused  to  pay  any  part  of  the 
taxes  or  of  the  interest  due  upon  the  mortgage  on  the  Fresno 
land  and  that  the  plaintiff  was  forced  to  pay  the  same;  that 
plaintiff  does  not  know  whether  he  is  the  owner  of  said  Fresno 
County  land  or  whether  he  holds  the  title  thereto  as  trustee 
for  defendant  and  himself,  subject  to  the  lien  of  said  mort- 
gage and  a  second  lien  for  the  amount  due  him  as  aforesaid, 
and  he,  therefore,  submits  the  question  to  the  court ;  plaintiff 
offers  to  do  anything  equitable  in  the  premises  and  prays  for 
a  decree  adjudging  and  determining  the  rights  and  interests 
of  plaintiff  and  defendant  in  the  said  land,  and  that  the  same 
be  sold  under  an  order  of  the  court  and  that  the  amount  to 
which  plaintiff  may  be  entitled  may  be  declared  a  lien  on  said 
land,  subject  only  to  the  lien  of  the  mortgage  aforesaid,  and 
that  the  proceeds  of  such  sale  be  applied,  first,  to  the  costs  and 
expenses  of  such  sale  and,  second,  to  pay  the  amount  found 
due  to  plaintiff  and  the  balance  divided  between  plaintiff  and 
defendant. 

The  defendant  contends  that  as  he  had  signed  a  certain 
memorandum,  set  out  in  the  record,  agreeing  that  his  sole 
interest  in  the  land  was  in  any  remainder  after  the  land  was 
sold  and  the  proceeds  applied  to  the  payment  of  the  mort- 
gage and  the  pa3nnent  of  the  indebtedness  due  to  plaintiff — 
that,  therefore,  plaintiff  had  the  absolute  title  to  the  land, 
subject  merely  to  an  obligation  to  pay  to  defendant  one-half 
of  the  remainder  after  paying  the  aforesaid  encumbrances — 
and  that  having  the  absolute  title  to  the  land,  he  could  sell 
it  as  he  desired  and  did  not  require  the  aid  of  the  court;  that 
there  was  no  right  for  the  court  to  enforce  and  no  wrong  to 
redress.  We  think  this  objection  to  the  judgment  is  entirely 
without  merit.  Title  to  land  is  a  definite  and  positive  mat- 
ter and  can  be  passed  only  in  the  manner  prescribed  by  law. 
If  the  title  to  this  land  was  in  the  plaintiff  as  trustee  for  him- 
self and  the  defendant  by  reason  of  its  having  been  purchased 
with  other  land  held  by  the  parties  as  tenants  in  common, 
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the  memorandmn  si^ed  by  defendant  to  the  effect  that  his 
interest  in  the  land  was  merely  an  interest  in  the  remainder 
after  the  liens  upon  the  same  had  been  paid  in  no  way  affects 
the  title  to  the  land.  Certainly,  both  plaintiff  and  defendant 
held  their  title  subject  to  all  valid  liens,  and  a  mere  declara- 
tion of  that  fact  does  not  affect  the  legal  situation. 

The  plaintiff  and  defendant,  having  agreed  in  writing  that 
the  plaintiff  should  have  a  lien  upon  the  land  for  the  amount 
of  his  expenditures  in  its  purchase  and  operation,  plaintiff 
was  entitled  to  have  the  same  foreclosed,  which  is,  in  effect, 
what  he  has  asked  in  the  present  suit.  He  has  merely  set  out 
all  the  facts  and  asked  the  court  to  determine  his  rights  and 
then  enforce  them.  This  was  certainly  a  desirable,  if  not 
a  necessary,  procedure  from  the  standpoint  of  keeping  the 
record  title  dear  of  all  doubt.  Certainly,  since  the  defendant 
would  not  aid  in  meeting  the  expenses  of  the  land,  the  plain- 
tiff is  not  bound  to  bear  such  expense  indefinitely,  and  he 
may  seek  the  aid  of  a  court  of  equity  to  have  his  lien  fore- 
dosed  and  the  property  sold. 

Moreover,  the  defendant  asserts  that  plaintiff  might  have 
sold  the  property  without  the  aid  of  a  court,  so  defendant  is 
certainly  not  injured  by  the  judgment 

The  judgment  is  affirmed. 

Sturtevant,  J.,  pro  tern.,  and  Beady,  J.,  pro  tern.,  con- 
oorredi 


[Ctv,  Ko.  1864.    Third  AppeRate  District.— November  19,  1918.] 

PBANCIS  MARION  FURMAN,  Respondent,  v.  HENRY  S. 
BREWER,  Appellant. 

HoMBSTiAD— TxNANOT  Di  COMMON. — Under  the  law  relating  to  home- 
Bteads  u  enacted  by  the  legislature  of  1873-74  (Stats.  1873-74, 
p.  228  et  aeq.),  a  homestead  could  not  be  created  by  one  of  the 
eotenants  on  land  held  in  cotenancy. 

-Declaration  by  Survivino  Wife  Apter  Distribution  or  Hus- 
band's Estate. — Declaration  by  a  snrviying  wife  of  a  homestead 
upon  real  property  half  of  which  was  distributed  to  her  absolutely 
and  the  other  half  in  trust  for  her  maintenance  and  that  of  her 
minor  children  was  valid. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Kings 
County.    M.  L.  Short,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Cosper  &  Watkinson,  for  Appellant. 

Francis  Cunningham,  for  Respondent. 

HART,  J. — The  action  was  brought  to  quiet  the  title  of 
plaintiff  to  the  south  half  of  the  northwest  quarter  of  a  cer- 
tain section  of  land  in  the  county  of  Kings.  Judgment  was 
in  his  favor  and  the  appeal  is  by  the  defendant,  Henry  S. 
Brewer,  from  said  judgment. 

In  August,  1889,  Samuel  G.  Brewer  was  the  owner  of  the 
entire  northwest  quarter-section,  the  south  half  of  which  is 
in  controversy  here,  said  quarter-section  being  the  community 
property  of  Samuel  G.  Brewer  and  his  wife,  Phoebe  Brewer." 
Samuel  G.  Brewer  died  on  August  29,  1889,  leaving  a  will 
of  which  his  wife  and  Samuel  A.  Brewer,  a  son,  were  ap- 
pointed executors.  The  fourth  clause  of  said  will  reads  as 
follows : 

**I  give  and  devise  all  the  rest,  residue  and  remainder  of 
my  estate,  real  and  personal,  of  every  name  and  nature  what- 
soever, owned  by  me  at  the  time  of  my  death,  to  my  wife, 
Phoebe  Brewer,  and  my  son,  Samuel  A.  Brewer,  to  be  by 
them  held  in  trust  for  my  sons,  Daniel  G.  Brewer,  Samuel  A« 
Brewer,  Charles  Brewer  and  Henry  Brewer,  for  the  main- 
tenance of  my  wife,  Phoebe  Brewer,  and  our  children  who 
may  then  be  less  than  twenty-one  years  of  age  and  unmarried, 
until  all  of  said  children  shall  have  attained  unto  the  age  of 
twenty-one  years;  and  I  hereby  direct  and  order  that  when 
the  youngest  living  child  hereinbefore  named  shall  have 
reached  the  age  of  twenty-one  years,  that  my  said  estate  so 
devised  and  bequeathed  in  trust  to  my  wife,  Phoebe  Brewer, 
and  to  my  son,  Samuel  A-  Brewer,  shall  be  sold  by  them  or 
by  their  successors  in  trust,  and  that  the  proceeds  of  such 
sale  be  divided  share  and  share  alike  among  my  sons,  Daniel 
G.  Brewer,  Samuel  A.  Brewer,  Charles  Brewer,  and  Henry 
Brewer." 

Said  will  was  probated  and  a  decree  of  distribution  was  en- 
tered, on  May  G,  1892,  containing  this  clause:  ''To  the  said 
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Phoebe  Brewer,  the  surviving  wife  of  said  deceased,  the  one- 
half  of  the  residue  of  said  estate  absolutely  and  the  other 
half  of  the  residue  of  said  estate  to  Phoebe  Brewer  until  the 
youngest  child  of  said  deceased  becomes  twenty-one  years  old 
according  to  the  terms  of  the  last  will  and  testament  of  said 
deceased.''  Then  follows  a  description  of  certain  personal 
property  and  the  northwest  quarter  of  said  section  of  land. 

In  November,  1897,  Phoebe  Brewer  became  the  wife  of 
Francis  Marion  Furman,  the  plaintiff  herein,  and,  on  the  23d 
of  December,  1898,  she  filed  a  declaration  of  homestead  upon 
the  said  quarter-section. 

Certain  deeds  were  introduced  in  evidence,  and  certain 
others  were  referred  to  by  counsel  for  the  respective  parties, 
showing  that,  in  1905,  Phoebe  Furman  became  the  sole 
owner  of  the  south  half  of  said  quarter-section,  the  land  in 
dispute. 

Phoebe  Furman  died  on  October  19,  1905,  leaving  a  will  in 
which  she  bequeathed  to  her  husband  the  land  in  question 
''to  have  and  to  hold  for  his  natural  life,"  and  upon  his 
death  half  thereof  to  go  to  her  daughter,  Ada  Harper,  and 
half  to  her  son,  Henry  S.  Brewer,  the  defendants  herein. 

The  principal  question  presented  for  decision  is  as  to  the 
validity  or  invalidity  of  the  homestead  declared  by  Phoebe 
Furman  (formerly  Brewer)  upon  the  property  in  dispute 
after  her  marriage  to  the  plaintiff,  the  homestead  being  for 
their  joint  benefit.  The  importance  of  the  controversy  thus 
brought  to  us  lies  in  the  fact  that  Phoebe  Furman,  upon  her 
death,  left  a  will  whereby  she  gave  to  her  surviving  husband, 
the  plaintiff,  a  life  estate  in  the  property  in  dispute,  with  a 
remainder  over  to  two  of  her  children  by  her  former  mar- 
riage, one  of  whom  is  the  appellant  here,  and  that  the  court 
found  and  adjudged,  obviously  by  virtue  of  section  1474  of 
the  Code  of  Civil  Procedure,  that  the  plaintiff  is  the  owner  in 
fee  of  said  property. 

The  contention  of  the  appellant  is  that,  inasmuch  as  at  the 
time  of  the  filing  of  the  declaration  of  homestead  the  property 
was  held  by  her  and  her  children  as  joint  tenants  or  tenants 
in  common,  the  homestead  is  invalid.  On  this  proposition, 
fhe  respondent  contends  that  the  declaration  of  homestead 
was  filed  under  the  statute  of  1868,  relating  to  homesteads 
(Stats.  1867-68,  p.  116),  the  first  section  of  which  reads: 

88  Cal.  App.— 44 
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'*  Whenever  any  party  entitled  to  a  homestead  under  the  laws 
of  this  state  shall  be  in  exclusive  occupation  of  any  parcel  or 
tract  of  land,  having  the  same  inclosed,  and  shall  select  and 
record  and  reside  upon  the  same  as  a  homestead,  such  party 
so  selecting  and  claiming  shall  be  entitled  to  such  homestead, 
and  to  all  rights  and  exemptions  provided  by  the  general  law 
relating  to  homesteads,  to  the  extent  of  such  claimant's  in- 
terest in  such  homestead  property,  although  such  land  be  held 
in  joint  tenancy,  or  tenancy  in  common,  or  such  claimant  own 
only  an  undivided  interest  therein." 

It  is  argued  by  the  respondent  that  the  above  section  has 
never  been  repealed  by  subsequent  legislation  relating  to 
homesteads,  and  that,  therefore,  the  declaration  of  homestead 
is  valid,  even  if  it  be  true  that  Phoebe  Brewer  and  her 
children,  the  beneficiaries  named  in  the  trust  clause  of  the 
will  of  the  deceased  and  also  referred  to  in  the  decree  of  dis- 
tribution in  the  estate  of  said  deceased,  are  cotenants  of  the 
real  property  upon  which  the  homestead  declaration  was  filed. 
On  the  other  hand,  the  appellant  contends  that  the  statute 
of  1868  has  been  repealed  by  the  subsequent  legislation  upon 
the  subject  of  homesteads.  (See  Civ.  Code,  sec.  1237  et  seq.) 
I  The  present  law  relating  to  homestead,  in  all  substantial 
particulars,  is  as  it  was  enacted  by  the  legislature  of  1873-74. 
(Stats.  1873-74,  p.  228  et  seq.)  There  is  no  express  pro- 
vision in  the  present  law  repealing  the  act  of  1868,  and,  there- 
fore, if  the  act  of  1868  has  been  repealed,  the  repeal  has  been 
effected  by  implication  arising  either  from  an  irreconcilable 
inconsistency  between  the  law  as  it  now  stands,  as  found  in 
the  sections  of  the  Civil  Code  above  named,  and  the  act  of 
1868,  or  from  an  indication  irresistibly  deducible  from  the 
general  tenor  of  said  law  that  the  legislature  intended  that 
it  should  supersede  as  a  scheme  for  allowing  homesteads  that 
which  was  established  by  the  legislature  of  1868.  This  pre- 
cise question  has  never,  so  far  as  we  are  at  present  advised» 
been  passed  upon  by  the  higher  courts,  and  it  is  probable  that 
the  proposition  has  never  been  put  squarely  up  to  those 
courts.  There  are  comparatively  recent  decisions,  however, 
which  distinctly  hold  ''that  a  homestead  cannot  be  created 
upon  land  held  in  cotenancy,  or  tenancy  in  common,  in  favor 
of  one  of  the  cotenants."  (Rosenthal  v.  Merced  Bank,  110 
Cal.  198,  202,  [42  Pac.  640] ;  In  re  Carriger,  107  Cal.  618, 
[40  Pac.  1032] ;  Schoonover  v.  Birnbaum,  148  CaL  548,  549, 
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[83  Pac.  999].)  The  last-named  case  comes  nearer  than  any 
other  to  which  our  attention  has  been  called  to  holding  that 
the  effect  of  the  enactment  of  the  sections  of  the  Civil  Code  re- 
lating to  homesteads  and  above  referred  to  was  to  repeal  the 
act  of  1868,  for  it  is  therein  said:  ''The  decisions  under  the 
present  and  former  laws  holding  that  a  homestead  cannot  be 
created  ont  of  lands  held  in  cotenancy  violate  no  well-estab- 
lished rule  of  law.  They  merely  construe  statutory  pro- 
visions conferring  upon  householders  rights  of  exemption  not 
otherwise  enjoyed.  Five  sessions  of  the  legislature  have  been 
held  since  the  last  decisions  were  promulgated.  If  the  legis- 
lative department  had  not  been  satisfied  with  the  judicial  in- 
terpretation as  to  the  extent  of  the  right  conferred,  there  has 
been  ample  opportunity  to  amend  the  statute  so  as  to  give 
in  unmistakable  language  the  right  withheld  by  the  decisions. 
In  view  of  these  circumstances,  and  without  expressing  any 
opinion  concerning  the  soundness  or  unsoundness  of  the  de- 
cisions in  question,  we  are  of  the  opinion  that  they  should  be 
adhered  to,  leaving  it  to  the  legislature  to  extend  the  right  of 
the  homestead  to  cotenants  if  it  shall  see  fit." 

In  Swan  v.  Walden,  156  Cal.  195,  [134  Am.  St.  Rep.  118, 
20  Ann.  Cas.  194,  103  Pac.  931],  the  grants  of  three  several 
lots  were  to  Edward  Walden  and  his  wife,  Luella  Walden,  in 
joint  tenancy.  The  wife  filed  a  declaration  on  all  of  two  lots, 
which  were  conveyed  to  the  parties  by  a  single  deed  or  grant. 
The  court  held  that  the  homestead  was  valid,  inasmuch  as  the 
whole  land  held  by  the  husband  and  wife  in  joint  tenancy  was 
impressed  with  the  homestead  characteristic,  which  she  could 
do  as  to  her  own  interest,  which  was  her  separate  property, 
and  which  she  could  do  as  to  her  husband's  interest,  ''since 
she  has  the  power  to  declare  a  homestead  upon  the  husband's 
separate  property."  The  Walden  case  is  differentiated  from 
the  Schoonover  and  other  preceding  cases,  in  which  the  right 
of  a  cotenant  to  impress  real  property  held  in  cotenancy  with 
the  homestead  characteristic  is  denied,  in  the  fact  that  in  the 
latter  cases,  unlike  the  Walden  case,  the  cotenants  were  not- 
husband  and  wife,  the  cotenancy  being  between  the  husband* 
or  his  wife  and  third  persons,  and  consequently  the  holding 
of  the  wife  or  husband  not  capable,  from  the  very  nature  of 
the  tenancy,  of  being  delimited  or  its  limits  definitely  marked 
out  and  fixed.  The  Schoonover  case  and  the  cases  followed  by 
it  are  also  to  be  distinguished  from  the  case  where  the  husband 
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owns  an  undivided  interest  in  land,  as  a  tenant  in  common 
with  others,  and  is  living  on  the  entire  tract  mth  Jiis  family, 
for  in  that  case  it  has  been  held  that  the  wife  may  claim 
a  homestead  on  it  to  the  extent  of  the  husband's  undivided 
interest,  and  to  the  extent  in  value  of  five  thousand  dollars. 
(Higgins  v.  Higgins,  46  Cal.  260.) 

The  present  case  comes  within  the  rule  of  the  Schoonover 
and  other  cases  which  it  follows  and  not  within  the  rule  es- 
tablished by  the  case  of  Swan  v.  Walden,  for  here,  as  the  evi- 
dence shows,  the  homestead  claimant,  when  filing  the  home- 
stead, lived  on  and  had  actual  possession  of  the  entire  tract 
of  land,  including  her  undivided  one-half  thereof  as  well  as 
the  undivided  one-half  which  she  held  in  trust.  It  also  differs 
from  all  the  cases  above  named  because,  as  shown,  Phoebe 
Brewer  had  a  beneficial  interest  in  the  trust  estate. 

But  it  is  not  necessary  for  us  to  decide  whether  the  enact- 
ment of  the  existing  code  sections  resulted  in  the  repeal  of 
the  homestead  statute  of  1868  or  whether  the  decisions  so 
hold,  since  we  are  unable  to  perceive  how  it  can  be  worked 
out  that  Phoebe  Brewer  and  her  children,  named  as  bene- 
ficiaries in  the  trust  clause  of  the  will  of  the  deceased,  and 
which  clause  is  by  reference  made  a  part  of  the  decree  of  dis- 
tribution of  the  latter 's  estate,  hold  the  property  in  cotenancy. 

It  may  first  be  observed  that,  since  the  evidence  discloses 
that  all  the  estate  of  Samuel  O.  Brewer,  deceased,  was  com- 
munity property — that  is,  acquired  during  the  coverture  of 
Samuel  G.  and  Phoebe  Brewer  (later  Purman) — it  was,  of 
course,  not  within  the  legal  competency  of  Samuel  0.  to  dis- 
pose of  her  community  interest  by  testament.  This,  though, 
as  we  construe  his  will,  he  neither  intended  nor  attempted  to 
do;  but  in  disposing  of  that  portion  of  the  estate  which  he 
had  the  right  to  make  testamentary  disposal  of,  he  made 
Phoebe  Brewer,  with  their  children  named  in  the  trust  clause 
of  the  will,  a  beneficiary  thereof — ^that  is  to  say,  he  provided 
therein  that  the  interest  so  disposed  of  should  be  for  her 
maintenance  until  the  youngest  living  of  their  children  named 
as  beneficiaries  under  the  trust  clause  of  the  will  should  attain 
the  age  of  twenty-one  years.  Her  trusteeship  was,  therefore, 
coupled  with  an  interest.  That,  as  trustee,  she  should  have 
exclusive  acttuU  possession  of  the  land  which  constituted  the 
corpus  of  the  trust,  we  doubt  not  was  the  intention  of  the  testa- 
tor.   Indeed,  as  above  shown,  the  evidence  shows  that  she  did 
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have  actaal  possession  of  and  occupied  the  real  property  dur- 
ing the  period  of  the  existence  of  the  trust,  which,  it  seems  to 
be  admitted,  though  not  dearly  shown  by  the  record,  termi- 
nated in  November,  1905,  the  youngest  of  the  children  having 
then  attained  the  age  of  twenty-one  years.  Thus,  it  appears, 
her  right  to  the  possession  of  the  property  during  the  exist- 
ence of  the  trust  was  never  challenged  or  questioned.  At  any 
rate,  having  not  only  the  actual  possession  of  the  trust  prop- 
erty, but  a  beneficial  interest  therein — ^that  of  maintenance — 
she  was  entitled  to  protect  not  only  that  interest,  but  any  other 
interest  she  had  in  the  land  as  against  creditors  by  impress- 
ing the  entire  tract  with  a  homestead  characteristic,  unless,  as 
is  the  contention,  she  and  the  other  beneficiaries  of  the  trust 
held  the  property  as  cotenants,  to  which  question  we  will  now 
give  our  attention  and  as  to  which  we  have  this  to  say :  That 
at  no  time  was  the  property  held  in  cotenancy  unless  it  can 
properly  he  said  that  Samuel  A.  Brewer,  named  in  and  ap- 
pointed by  the  will  of  the  deceased  as  cotrustee  of  Phoebe 
Brewer,  and  the  last  named,  by  virtue  of  their  joint  trustee- 
ship, became  cotenants  of  the  trust  estate.  But,  assuming, 
without  deciding  or  conceding,  that  Samuel  A.  Brewer  and 
Phoebe  Brewer,  as  cotrustees,  held  the  joint  property  in  co- 
tenancy under  the  will  of  the  deceased,  it  nevertheless  tran- 
spires that  by  the  decree  of  distribution  entered  in  the  estate 
of  the  deceased  six  years  before  the  filing  of  the  declaration 
of  homestead  in  question,  and  from  which  decree  no  appeal 
was  ever  taken,  Phoebe  Brewer  was  given  the  entire  estate  of 
the  deceased  in  severalty — an  undivided  one-half  absolutely 
and  an  undivided  one-half  to  her  in  trust,  to  be  disposed  of 
by  her  according  to  the  terms  of  the  trust  claiise  of  the  vnU 
of  the  deceased.  The  decree  of  distribution  is  conclusive  as 
to  the  provisions  of  the  will  and  the  intention  of  the  testator, 
and,  therefore,  under  the  decree  Samuel  A.  Brewer  ceased  to 
be  a  trustee  of  the  trust  estate,  and  it  follows,  of  course,  that 
if  ever  he  was  a  cotenant  of  Phoebe  Brewer  of  the  property, 
he  was  not  such  at  the  time  of  the  filing  by  her  of  the  declara- 
tion of  homestead  thereon. 

Nor  were  the  children  of  the  deceased,  named  as  bene- 
ficiaries, etc.,  either  joint  tenants  or  tenants  in  common  with 
Phoebe  Brewer  of  the  property.  **The  properties  of  a  joint 
estate  are  derived  from  its  unity,  which  is  fourfold :  the  unity 
of  interest,  the  unity  of  title,  the  unity  of  time  and  the  unity 
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of  possession ;  or,  in  other  words,  joint  tenants  have  one  and 
the  same  interest,  accruing  by  one  and  the  same  conveyance, 
commencing  at  one  and  the  same  time,  and  held  by  one  and 
the  same  individual  possession."  (2  Blackstone's  Com- 
mentaries, 181.)  Tenants  in  common  are  those  who  hold  by 
unity  of  possession. 

There  is  absolutely  no  semblance  of  a  joint  tenancy  in  the 
estate  created  by  the  testator  in  the  property  or  in  the  whole 
or  any  part  of  the  property.  Nor  was  there  a  tenancy  in 
common  thereby  created.  The  estate  created  by  the  will  is 
wanting  in  at  least  two  of  the  unities  essential  to  constitute  it 
a  joint  estate,  viz.,  the  unity  of  interest  and  the  unity  of  pos- 
session, and  the  absence  of  the  latter  unity  leaves  it  without 
the  distinguishing  characteristic  of  a  tenancy  in  common.  As 
seen,  the  testament  or  the  trust  clause  thereof  expressly  pro- 
vides that,  when  the  youngest  of  the  living  children  named  as 
beneficiaries  shall  have  attained  the  age  of  twenty-one  years, 
the  trust  property  shall  he  sold  and  the  proceeds  of  the  sale 
divided  share  and  share  alike  between  said  children.  Thus  it 
will  be  noted  that  there  is  no  provision  that  said  children 
should  at  any  time  have  possession  of  the  property.  Of 
course,  they  had  a  vested  or  present  interest  in  the  estate,  but 
the  actual  enjoyment  of  such  interest  was  postponed  to  a 
future  time,  not  by  possession  of  the  corpus  of  the  trust  itself, 
but  by  receiving  their  respective  shares  of  the  proceeds 
realized  upon  the  sale  of  the  property  as  provided  by  the  will 
and  in  the  decree  of  distribution.  As  a  matter  of  fact,  the 
said  children  were  nearer  legatees  than  devisees,  although  up 
to  the  happening  of  the  contingency  upon  which  the  trust 
property  was  to  be  sold  the  corpus  of  the  trust  would,  strictly, 
be  treated  as  land  rather  than  as  personalty.  But,  however 
that  may  be,  it  is  very  clear  that  it  was  not  intended  by  the 
deceased  that  the  said  children  should  have  actual  possession 
of  the  trust  property  at  any  time,  but  that  such  po&session 
should  be  enjoyed  exclusively  by  Phoebe  Brewer  until  the 
happening  of  the  condition  which  would  terminate  the  trust. 

As  above  stated,  the  evidence  does  not  directly  show  when 
the  youngest  child  reached  the  age  of  twenty-one  years.  It 
is  stated  in  the  brief  of  counsel  for  the  respondent,  and  not 
denied  by  the  appellant,  that  that  event  occurred  in  Novem- 
ber, 1905.  It  also  appears  from  the  evidence,  however,  that, 
on  the  seventh  day  of  November,  1905,  Phoebe  Furman  (for- 
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merly  Brewer),  as  "the  distributee  of  all  the  estate  of  Samuel 
Q.  Brewer,  deceased,"  and  ** Samuel  A.  Brewer,  named  as 
trustee  under  said  will,  but  not  mentioned  in  the  decree  of  dis- 
tribution of  said  estate,"  conveyed  to  Charles  N.  Brewer,  one 
of  the  named  beneficiaries  under  the  trust  clause  of  said  will, 
all  of  the  northwest  quarter  of  section  28,  township  19  south, 
range  22  east,  Mount  Diablo  base  and  meridian,  the  same 
being  the  quarter-section  described  in  the  will  and  the  decree 
of  distribution;  that,  on  the  eighth  day  of  November,  1905, 
Phoebe  Purman  (formerly  Brewer)  conveyed  by  deed  all  of 
said  quarter-section  to  the  said  Charles  N.  Brewer;  that,  on 
the  same  day  (November  8, 1905),  the  said  Charles  N.  Brewer 
conveyed  to  Phoebe  Furman  (formerly  Brewer)  the  south 
half  of  said  quarter-section.  It  was,  perhaps,  to  tho^e  con- 
veyances that  counsel  for  the  plaintiflP  refer  when  they  say  in 
their  brief  that,  in  the  month  of  November,  1905,  the  youngest 
child  arrived  at  the  age  of  twenty-one  years  and  that  there- 
upon a  division  of  the  property  was  effected.  The  record,  as 
it  is  presented  before  us,  does  not  make  a  clear  or  satisfactory 
disclosure  of  what  action  was  taken  by  the  trustee  in  the  final 
disposition  of  the  portion  of  the  estate  subject  to  the  trust 
provisions  of  the  will.  This,  however,  is  not  material  to  the 
decision  of  the  question  above  considered,  and  our  conclusion 
as  to  that  question  is,  as  must  be  manifest  from  the  foregoing 
discussion,  that  the  homestead  challenged  here  was  and  is 
perfectly  valid.  Mrs.  Furman,  as  seen,  was  at  all  times  in 
exclusive  occupation  of  the  whole  of  the  quarter-section  and 
living  and  paying  the  taxes  thereon.  It  cannot  be  doubted 
that  a  party  is  entitled  to  protect  by  a  homestead  any  interest 
he  has  in  land  which  may  be  coveted  by  creditors,  if  no  con- 
ditions exist  which,  under  the  statute,  as  construed  by  the 
courts,  prevent  the  acquisition  of  a  homestead  right.  (See 
FUnver  v.  Oarlick,  185  111.  406,  [56  N.  E.  1103] ;  Bailey  v. 
Dunlap  Mer.  Co.,  138  Ala.  415,  [35  South.  451] ;  Arendt  v. 
Mace,  76  Cal.  317,  [9  Am.  St.  Rep.  207,  18  Pac.  376] ;  Orr  v. 
Shraft,  22  Mich.  260.)  And  it  may  be  added  that  the  effect 
of  the  homestead  on  the  south  half  of  the  quarter-section — ^the 
land  in  question  here — ^was  not  destroyed  because  of  the  re- 
lease of  the  homestead  as  to  the  part  of  the  tract  subject  to  the 
trust  clause  of  the  will.  {Dickey  v.  Gibson,  113  Cal.  26,  [54 
Am.  St.  Rep.  321,  45  Pac.  15] ;  E^ate  of  Faih,  132  Cal.  609, 
[64  Pac.  995] ;  Aldrich  v.  Thomtan,  71  111.  324.) 


Digitized  by 


Google 


696      Shields  v.  Rancho  Buena  Ventuea.     [38  Cal.  App. 

Another  point  is  made  by  the  appellant,  and  that  is  that 
the  plaintiff  is  estopped  from  the  maintenance  of  this  action 
because  he  qualified  as  executor  of  the  will  of  his  deceased 
wife,  Phoebe  Purman.  There  is  no  merit  in  the  point 
(Sulsberger  v.  Sulsberger,  50  Cal.  385,  387,  388;  Estate  of 
Firth,  145  Cal.  236,  239,  [78  Pac.  643].) 

The  judgment  appealed  from  is  affirmed. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred. 


[Civ.  No.  2584.    First  AppeHatc  District.— November  21,  1918.] 

A.    J.     SHIELDS,    Respondent,    v.    RANCHO    BUENA 
VENTURA  (a  Corporation),  Appellant. 

Contract — Action  toe  Services — Compensation  Continoent  on  Prof- 
its— Failure  to  Render  Agoount. — In  this  action  by  a  ranch  man- 
ager to  recover  for  labor  and  services,  and  for  money  due  for 
advances  and  interest,  where  the  contract  required  the  plaintiff  to 
keep  proper  books  of  account  and  to  render  an  account  annuaUj, 
and  provided  for  the  payment  of  all  the  expenses  of  operation  before 
the  payment  of  any  compensation  to  the  plaintiff,  a  judgment  for 
plaintiff,  without  proof  of  the  rendering  of  any  account  in  accord- 
ance with  the  contract,  was  without  evidence  to  support  it. 

APPEAL  from  a  jadgment  of  the  Superior  Court  of  Fresno 
County.    H.  Z.  Austin,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Short  &  Sutherland  and  Carl  E.  Lindsay,  for  Appellant 

Frank  Eauke  and  George  Cosgrave,  for  Respondent 

LBNNON,  P.  J.— Plaintiff  brought  this  action  to  recover 
the  sum  of  $7,988.48,  aUeged  to  be  due  him  for  labor  and  ser- 
vices and  for  money  advanced,  with  some  added  interest 
Pour  counts  were  set  out  in  the  complaint,  the  first  being  for 
services  for  which,  with  interest,  the  sum  of  $4,320.34  was 
claimed,  and  the  second  for  the  sum  of  $3,217.66  for  money 
had  and  received.  The  aggregate  of  these  two  sums  forms  the 
total  demand.  The  third  count  sets  out  a  cause  of  action  for 
tl-c  aame  ag^egate  amount  based  upon  allegations  that  the 
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plaintiflP  and  defendant  entered  into  a  written  contract,  by 
which  the  plaintiff  was  employed  to  manage  a  large  ranch 
owned  by  the  defendant,  and  that  while  so  employed  there 
became  due  to  him  from  the  defendant  a  sum  in  excess  of  four 
thousand  dollars  as  compensation  for  his  services;  that  this 
sum  was  not  paid  to  him,  but  that  he  allowed  it  to  be  retained 
by  the  defendant  and  invested  in  the  business  of  the  ranch, 
together  with  additional  sums  advanced  by  him,  making  up 
the  aggregate  of  the  first  and  second  counts ;  and  the  fourth 
count  represents  the  whole  sum  demanded  as  having  been 
loaned  to  the  defendant  upon  a  promise  to  repay  it  with 
interest. 

The  cause  was  tried  by  a  jury,  and  resulted  in  a  verdict  for 
the  sum  of  $7,069.94.  It  is  difficult  to  determine  from  the 
record  just  how  this  precise  sum  is  arrived  at,  but  respondent 
has  assisted  us  in  solving  this  problem,  and  states  in  his  brief 
that  it  is  made  up  as  follows:  "His  [plaintiff's]  salary  at  the 
rate  of  one  thousand  five  hundred  dollars  per  annum,  com- 
puted from  January  1,  1910,  to  October,  1912,  amounted  to 
$4,250,  and  the  money  advanced  and  not  repaid  amounted  to 
three  thousand  dollars  additional,  which  with  some  other  small 
items  of  account  added,  left  a  balance  after  sundry  credits  of 
$7,069.94." 

Judgment  was  entered  in  favor  of  plaintiff  for  this  amount, 
and  defendant  appeals.  The  record  discloses  no  motion  for  a 
new  trial ;  and  in  support  of  the  appeal  the  only  point  made 
is  that  the  verdict  and  judgment  are  without  any  support 
whatever  in  the  evidence,  and  defendant  asks  that  the  judg- 
ment be  reversed  and  that  the  trial  court  be  ordered  to  enter 
judgment  in  its  favor. 

The  record  shows  that  the  defendant  was  the  owner  of  a 
stock  ranch  consisting  of  between  two  thousand  and  three 
thoiLsand  acres  in  Shasta  County,  known  as  the  Rancho  Buena 
Ventura,  the  operation  of  which  constituted  the  sole  business 
of  the  corporation.  The  entire  capital  stock  of  the  company, 
outside  of  one  or  two  qualifying  shares,  was  owned  by  Frank 
H,  Short,  who  was  president  of  the  corporation,  A.  J.  Shields, 
the  plaintiff — ^who  was  also  its  vice-president — and  one  Hoxie. 
Shields,  at  the  time  this  controversy  arose,  owned  a  little  more 
than  one-fourth  of  this  capital  stock,  and  of  the  remainder 
Short  was  the  owner  of  the  major  part.  For  several  years 
the  ranch  was  managed  by  the  plaintiff,  the  proceeds  being 
devoted  to  its  operating  expenses,  its  further  improvement, 
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and  in  payment  of  the  services  of  the  plaintiff.  In  its  un- 
developed state  the  proceeds  were  insufficient  to  meet  these 
expenses,  and  the  deficit  was  contributed  by  these  three  stock- 
holders, and  additional  capital  stock  issued  to  each  in  propor- 
tion to  such  contribution.  Finally,  this  course  of  procedure 
not  proving  satisfactory,  an  agreement  was  entered  into  be- 
tween the  corporation  and  the  plaintiff,  by  which  the  latter 
undertook  to  manage  and  operate  the  ranch  at  his  own  ex- 
pense, with  a  contingent  arrangement  for  his  compensation. 
The  condition  of  affairs  which  led  to  entering  into  this  agree- 
ment is  referred  to  in  a  letter  written  by  Mr.  Short  to  the 
plaintiff,  in  which  he  says:  "When  you  were  down  some 
months  ago  I  mentioned  that  I  thought  it  would  be  more  sat* 
isfactory  to  all  of  us  for  it  to  be  arranged  that  you  should 
handle  the  ranch  and  personal  property  on  some  sort  of  an- 
nual leasing  arrangement,  in  which  we  would  be  protected 
against  taxes  or  expenses  and  possibly  allowed  some  small 
return  on  the  investment,  and  I  thought  with  the  ranch  in  its 
better  developed  state  and  with  quite  an  acreage  of  producing 
alfalfa  you  ought  to  be  able  to  handle  it  and  make  something 
out  of  it  for  yourself  and  keep  us  at  least  free  from  expenses.'' 
This  contract,  while  actually  entered  into  on  April  15,  1910, 
was  to  govern  the  relations  of  the  parties  from  January  1st 
of  the  same  year.  The  part  of  this  agreement  material  to  the 
questions  here  involved  is  as  follows: 

**  Whereas  the  party  of  the  second  part  [plaintiff]  for  sev- 
eral years  past,  as  the  representative  of  the  party  of  the  first 
part,  has  been  in  charge  of  the  ranch  and  property  of  the 
first  part  near  Cottonwood,  Shasta  county,  California,  and 
whereas  it  is  desired  to  enter  into  a  definite  arrangement  with 
regard  to  the  operation,  use  and  management  of  said  property, 
being  said  ranch  and  the  improvements,  stock  and  personal 
property  thereon, 

"Now  therefore,  this  agreement  witnesseth  that  the  party 
of  the  second  part  agrees  to  take  charge  and  management  of 
said  property  on  his  own  account  and  at  his  own  expense,  and 
from  the  date  hereof  to  conduct  and  manage  said  property 
upon  his  own  credit,  account  and  expense,  upon  the  following 
terms  and  conditions,  to  wit, 

"The  said  party  of  the  second  part  is  to  have  charge  and 
use  of  said  ranch,  together  with  the  improvements  and  crops 
growing  thereon,  together  with  the  horses,  cattle,  farming 
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utensils  and  personal  property  thereon  or  used  or  connected 
tlierewith,  and  will  manage  and  conduct  said  ranch  in  a  thor- 
oughly good  and  farmerlike  manner,  and  take  proper  care  of 
the  trees,  vines,  alfalfa,  and  other  crops  growing  thereon,  and 
in  proper  season  and  in  a  good  and  farmerlike  manner  plant, 
cultivate,  farm  and  look  after  said  ranch  and  pasture  or  dis- 
pose of  the  pasture  lands  thereon  for  as  good  rental  as  can 
be  obtained  therefor  .  ,  .  and  in  like  manner  carefully  look 
after,  care  for  and  feed  all  of  the  stock  upon  the  said  prem- 
ises and  the  increase  thereof,  and  manage  and  care  for  all  of 
the  same  in  the  best  manner  and  to  the  best  advantage  pos- 
sible, and  harvest  and  dispose  of  all  crops  grown  on  said 
premises. 

**The  party  of  the  second  part  is  to  keep  full  and  correct 
books  of  account,  showing  all  receipts  and  expenditures  by 
him  received,  incurred  or  made  in  connection  with  said  ranch, 
all  business  and  the  products  thereof,  and  all  of  the  same,  and 
on  the  first  day  of  January  of  each  year  the  party  of  the 
second  part  will  render  a  complete,  full  an<^  correct  statement 
of  his  accounts  and  transactions,  receipts  and  expenditures  as 
aforesaid,  and  shall  pay  and  discharge  at  his  own  account  and 
expense  all  of  the  expenses  of  conducting,  farming  and  man- 
aging said  ranch  and  property,  and  everything  done  or  to  be 
done  under  or  in  accordance  with  the  terms  of  this  lease,  and 
will  pay  all  taxes  •  •  .  ;  and  the  proceeds  of  said  ranch  shall 
be  first  applied  upon  and  in  or  toward  the  satisfaction  thereof, 
and  after  all  of  said  charges  and  expenses  are  first  paid,  the 
second  party  shall  have  and  receive  for  his  use  and  benefit  and 
as  full  compensation  for  his  services,  fifteen  hundred  dollars 
for  each  year,  or  a  like  amount  for  the  fractional  portion  of 
any  year  during  which  he  shall  remain  in  possession  and 
charge  of  said  premises,  and  all  of  the  rest,  residue  and  re- 
mainder of  said  proceeds  of  said  ranch  in  excess  of  the  ex- 
penses thereof  as  aforesaid  shall  be  paid  over  on  or  before  the 
first  day  of  January  of  each  year  by  the  party  of  the  second 
part  to  the  party  of  the  first  part. 

**It  is  the  understanding  and  intention  tliat  the  household 
and  living  expenses  of  the  second  party  and  his  family  shall, 
as  heretofore,  be  considered  a  part  of  the  expenses  of  running 
and  maintaining  said  ranch,  and  shall  be  charged  and  paid  for 
out  of  the  proceeds  thereof  as  heretofore,  but  not  otherwise; 
and  it  is  the  understanding  and  intention  that  in  the  event  of 
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a  sale  of  laid  premises  and  properly,  or  anj  substantial  part 
of  said  real  property  by  the  party  of  the  first  part,  that  this 
agreement  shall  immediately  cease  and  determine  and  be  at 
an  end,  and  the  party  of  the  second  part  shall  be  entitled  to  if 
necessary  remain  in  possession  of  said  premises  so  that  he  can 
receive  the  credits  and  income  thereof  for  the  year  during 
which  said  sale  occurs,  or  else  the  party  of  the  second  part 
shall  be  entitled  to  receive  and  shall  receive  fair  and  just  com- 
pensation and  allowance  for  expenses  incurred  in  connection 
with  the  planting,  care  and  cultivation  of  any  crop  or  crops 
that  have  not  been  by  him  harvested  and  disposed  of,  so  that 
upon  such  termination  of  said  lease  all  rights  and  interests  of 
the  respective  parties  hereto  shall  be  equitably  and  fairly 
settled.'' 

The  contract  also  contained  a  provision  by  which  either 
party  could  terminate  it  by  giving  thirty  days'  notice  pre- 
ceding the  first  day  of  January  of  any  year,  and  if  not  sooner 
terminated,  its  duration  was  to  be  five  years  from  January  1, 
1910. 

The  plaintiff,  by  virtue  of  this  contract,  continued  in  the 
management  and  operation  of  the  ranch  until  about  the  end 
of  October,  1912,  when  the  entire  ranch  and  all  personal  prop- 
erty upon  it,  including  farming  implements,  hay,  and  stock, 
were  sold  for  the  sum  of  one  hundred  and  fifteen  thousand 
dollars.  In  the  meantime,  the  annual  account  required  by  the 
contract  had  not  been  rendered  in  spite  of  frequent  and  urgent 
requests  on  the  part  of  the  company's  president,  and  it  was 
not  until  November,  1914,  more  than  two  years  after  the  sale 
took  place,  that  the  plaintiff  rendered  an  account  We  set  the 
account  out  in  full.    It  is  as  follows: 

**  Rancho  Buena  Ventura. 
**  Receipts. 
From  January  1st,  1910,  to  Oct.  31st,  1912. 

Sale  of  hay $  8,402.63 

"         pasture 1,665.62 

"         live  stock  15,729.07 

"         wagon 40.00 

"         produce 1,465.78 

Inventory   11.850.00 

Cash  on  hand  Oct.  31st,  1912 397.72 
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* '  Di9biirEreinent& 
Prom  Jan.  Ist,  1910,  to  Oct.  3lBt,  1912. 

Paid  for  labor $  7,731.41 

"          live  stock  12,915.18 

"           farm  implements,  etc 395.00 

"          general  supplies 8,061.68 

Gain 10,447.55 


89,550.82'' 

There  can  be  no  doubt  that  the  plaintiflf  was  required  by  his 
contract  to  render  an  account  annually;  and  it  is  apparent 
that  without  this  annual  account  there  was  no  basis  upon 
which  a  settlement  could  be  arrived  at  between  the  parties. 
The  plaintiff's  compensation  of  one  thousand  five  hundred 
dollars  per  annum  was  contingent  upon  this  amount  being 
earned  by  the  operation  of  the  ranch  during  the  year.  There 
is  nothing  in  this  account  nor  elsewhere  in  the  record  to  show 
what  the  proceeds  of  the  farming  operations  were  for  the  year 
1910.  The  same  is  true  for  the  year  1911.  The  fact  that  the 
single  account  rendered  purports  to  show  a  gain  for  the  en- 
tire period  covered  by  the  plaintiff's  operations  under  the  con- 
tract affords  no  inference  that  there  were  any  net  proceeds  for 
the  year  1910,  nor  for  the  year  1911,  out  of  which  the  plain- 
tiff's compensation  for  those  years  could  be  paid.  It  is  quite 
possible  that  for  the  year  1910  there  were  no  net  proceeds. 
If  so,  the  plaintiff  was  not  entitled  to  any  compensation. 
And,  of  course,  the  same  is  true  of  the  following  year.  We 
do  not  mean  to  intimate  that  the  net  proceeds  referred  to  in 
the  contract  means  actual  cash  arising  from  sales  of  produce 
of  the  ranch.  We  think  a  proper  construction  of  this  con- 
tract, having  in  mind  the  conditions  under  which  it  was  en- 
tered into  and  its  objects  and  purposes,  would  treat  as  pro- 
ceeds not  only  money  received  from  actual  sales  of  produce, 
but  the  increased  value  of  stock  or  produce  on  hand  at  the  end 
of  a  given  year  over  the  value  of  stock  or  produce  on  hand  at 
the  end  of  the  preceding  year;  for  it  was  the  duty  of  the  plain- 
tiff, under  his  contract,  to  manage  the  business  prudently  and 
for  the  best  interests  of  his  employer,  and  it  would  not  be  to 
that  interest  that  he  should,  in  anticipation  of  the  closing  of 
the  annual  period,  make  havSty  and  ill-advised  sales  of  produce 
merely  for  the  purpose  of  having  money  on  hand  applicable 
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to  the  payment  of  expenses  and  his  own  compensation ;  but,  ss 
we  have  said,  there  is  nothing  in  the  record  to  show  what  was 
the  result  of  the  plaintiff's  operations  for  any  year  covered  by 
the  contract.  It  is  quite  possible,  «nd  indeed  probable, 
that  the  facts  existed  entitling  the  plaintiff  to  some  payment 
for  the  years  1910  and  1911 ;  but  if  so,  the  burden  was  upon 
him  to  show  it  This  was  the  view  taken  by  the  trial  court 
In  its  instinictions  to  the  jury  the  court  advised  that  body  that 
the  plaintiff  must  recover,  if  at  all,  under  and  in  accordance 
with  the  terms  of  the  written  agreement ;  that  he  was  to  pre- 
sent his  accounts  and  settle  annually  with  the  defendant,  and 
that  the  plaintiff  was  not  entitled  to  any  part  of  the  compen- 
sation of  one  thousand  five  hundred  dollars  per  annum  unless 
during  said  year  he  had  received  and  obtained  an  amount  in 
excess  of  the  expenses  of  operating  and  conducting  the  ranch. 
The  court  also  instructed  the  jury,  and  correctly,  that  the 
operation  by  the  plaintiff  of  the  ranch  was  as  to  each  year  a 
separate  and  distinct  transaction  and  not  a  continuous  trans- 
action for  the  entire  period.  The  jury,  in  the  condition  of 
the  evidence  upon  which  the  cause  was  submitted,  had  no 
means  of  knowing  whether  for  the  years  1910  and  1911  there 
was  anything  due  from  the  defendant  to  the  plaintiff  under 
the  terms  of  his  contract.  Its  verdict,  therefore,  by  which  it 
awarded  to  him  the  sum  of  $125  per  month  for  this  period  is 
against  the  evidence,  and  cannot  stand. 

The  same  conclusion  must  also  be  reached  as  to  the  amounts 
paid  out  by  plaintiff  for  expenses  of  operation  during  these 
years,  unless  there  was  an  unconditional  promise  on  the  part 
of  the  defendant  to  pay  these — a  question  which  we  will  con- 
sider later.  The  burden  was  upon  the  plaintiff  to  show  specifi- 
cally these  payments  and  the  facts  upon  which  his  right  to 
reimbursement  depended. 

Coming  now  to  the  year  1912,  the  contract  provided  that 
in  the  event  of  a  sale  during  any  year,  the  contract  should 
immediately  terminate,  and  the  plaintiff  should  be  **  entitled 
if  necessary  to  remain  in  possession  of  said  premises  so  that 
he  can  receive  the  credits  and  income  thereof  for  the  year 
during  which  said  sale  occurs,  or  else,  the  said  party  of  the 
second  part  shall  be  entitled  to  receive  and  shall  receive  fair 
and  just  compensation  and  allowance  for  expenses  incurred  in 
connection  with  the  planting,  care  and  cultivation  of  any  crop 
pr  crops  that  have  not  been  harvested  or  disposed  of,  so  that 
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upon  such  termination  of  such  lease  all  rights  and  interests  of 
the  respective  parties  hereto  shall  be  equitably  and  fairly 
settled."  This  clause  of  the  contract,  construed  with  relation 
to  its  object  and  purpose,  required  the  parties  to  reach  a  settle- 
ment for  the  operations  of  the  year  1912  upon  an  equitable 
basis.  The  record  does  not  disclose  that  any  effort  to  this  end 
was  made  by  the  plaintiff,  nor  does  it  contain  the  facts  upon 
which  the  court  could  arrive  at  an  equitable  adjustment.  The 
plaintiff  in  his  complaint  treated  this  part  of  the  period  of  his 
employment  in  the  same  way  as  the  first  two  years,  and  asked 
to  be  allowed  compensation  at  the  same  rate  of  $125  per  month 
and  to  be  reimbursed  his  expenses  without  regard  to  any  equi- 
table consideration,  such  as  the  profit  accruing  to  the  defend- 
ant as  the  result  of  his  labors.  This  part  of  the  plaintiff's 
case  seems  to  be  in  much  the  same  situation  as  that  already 
considered:  he  neglected  to  place  in  evidence  the  facts  upon 
which  his  right  to  recovery  depended. 

The  respondent,  however,  contends  that  his  consent  to  the 
sale  of  the  ranch  was  only  given  upon  the  condition  that  cer- 
tain sums,  amounting  to  about  three  thousand  dollars,  claimed 
to  have  been  paid  out  by  him  in  the  purchase  of  cattle  for 
stocking  the  ranch,  and,  therefore,  coming  within  the  designa 
tion  of  expenses  of  conducting  and  operating  it,  should  be 
paid  to  him.  The  evidence  upon  this  point  is  that  an  offer  of 
one  hundred  and  fifteen  thousand  dollars  (the  sum  for  which 
it  was  ultimately  sold)  had  been  made  for  the  ranch,  including 
the  whole  amount  of  personal  property  used  in  connection 
with  it  and  the  livestock.  This  offer  was  at  variance  with  that 
made  by  the  company,  which  did  not  include  certain  livestock  ; 
and  upon  its  receipt  the  president  of  the  corporation  sent  the 
following  telegram  to  the  plaintiff:  ** Moore  is  ready  to  close, 
but  understood  all  personal  property  was  included  and  went 
with  ranch.  I  had  supposed  he  had  your  list  and  understood 
that  part  of  property  only  went  with  sale,  but  as  he  is  ready 
to  close  and  sale  will  be  net  to  us,  and  others  may  fall  down 
as  heretofore,  I  prefer  to  close  including  all  personal  prop-> 
erty.  Either  telegraph  approval  or  come  down  without  fail. 
Lease  to  be  canceled  but  Moore  wants  to  arrange  for  you  to 
continue  on  ranch.  Answer  quick.'*  To  this  telegram  the 
plaintiff  replied  as  follows:  **6ave  Avus  typewritten  list  of 
all  personal  property  ever  offered  for  sale  with  ranch  when  he 
asked  for  an  inventory  of  all  personal  property  on  ranch 
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which  I  gave  him,  which  I  wrote  you.  The  difference  between 
the  first  and  second  inventory  means  about  four  thousand  dol- 
lars to  me  personally  and  must  be  protected.  That  being 
understood,  approve  sale."  Mr.  Short,  the  president,  replied 
to  this  telegram,  asking  what  the  plaintiff  meant  by  the  ex- 
pression **to  me  personally,"  to  which  the  plaintiff  sent  the 
following  reply:  '*Pour  thousand  dollars  represents  about 
what  it  will  take  for  labor,  taxes  and  a  balance  on  some  cattle 
I  bought.  This  explains  to  you  what  personally  to  me  means. 
Am  in  favor  of  sale."  The  sale  was  thereupon  closed  at  the 
figure  of  one  hundred  and  fifteen  thousand  dollars  for  the 
entire  property. 

The  contention  of  the  plaintiff  is  that  this  exchange  of  tele- 
grams followed  by  the  sale  constituted  an  undertaking  by  the 
defendant  to  reimburse  to  the  plaintiff  an  amount  approxi- 
mating four  thousand  dollars,  including  a  sum  undetermined 
which  the  latter  had  paid  out  for  cattle  which  were  included 
in  the  sale  of  the  ranch.  It  ia  quite  evident  that  the  object 
which  the  plaintiff  had-  in  view  in  reserving  part  of  the  live- 
stock from  the  sale  was  that  it  might  be  sold  separately,  and 
a  fund  thus  created  which  would  be  in  his  control  and  which 
he  could  apply  to  the  payment  of  expenses  incurred  by  him, 
including  the  purchase  of  cattle,  in  the  operation  of  the  ranch. 
But  such  reimbursement  could  only  be  made  in  accordance 
with  the  terms  of  the  contract;  and  to  this  reimbursement 
according  to  those  terms  the  plaintiff  was  entitled  irrespective 
of  whether  the  funds  for  that  specific  purpose  passed  through 
his  hands  or  not.  Whether  the  reserved  livestock  was  sold 
separately  or  as  a  part  of  the  entire  ranch,  they  were  still 
** proceeds"  applicable  to  the  payment  of  his  demands.  The 
value  of  this  livestock  was  readily  ascertainable;  and  its 
amount,  deducted  from  the  one  hundred  and  fifteen  thousand 
dollars,  was  proceeds  from  the  operation  of  the  ranch  out  of 
which  the  plaintiff's  expenses  and  outlays  were  payable,  the 
balance  of  the  one  hundred  and  fifteen  thousand  dollars  repre- 
senting the  price  of  the  ranch  itself.  We  may  further  observe 
as  to  this  matter — ^without  desiring  to  place  much  emphasis 
on  what  follows — first,  that  it  is  by  no  means  clear  that  the 
consent  of  the  plaintiff  was  necessary  to  effect  the  sale  upon 
the  terms  proposed;  second,  that  although  the  first  telegram 
of  the  plaintiff  above  set  out  gives  his  consent  to  the  sale  con- 
ditionaJl7i  the  second  telegram  ends  with  the  wordS|  ''Am  in 
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»  '  ■ 

favor  of  sale,"  without  referring  to  the  condition;  and,  third, 
testifying  as  to  what  these  outlays  were  for  which  he  was  de- 
sirous of  reserving  the  livestock  in  question  from  the  sale  he 
stated,  '*It  was  what  I  was  personally  responsible  for  anyhow, 
that  I  had  given  my  collateral  and  so  forth  for  when  I  bought 
the  ranch.  I  owed  those  bills,  and  I  was  trying  to  provide  a 
way,  and  I  told  you  distinctly  that  if  that  was  gone  [referring 
to  this  livestock]  then  I  had  nothing  to  pay  with.  ..."  But 
it  appeared  elsewhere  in  the  testimony  that  capital  stock  in 
the  company  had  been  issued  to  the  plaintiff  for  all  claims 
existing  up  to  January  1,  1910,  a  time  long  subsequent  to  the 
purchase  of  the  ranch ;  and  if  the  plaintiff  was  still  indebted 
to  the  persons  from  whom  he  bought  this  livestock  for  its 
price,  that  was  no  concern  of  the  defendant,  and  the  plaintiff 
would  not  have  been  entitled  to  pay  this  debt  from  the  pro- 
ceeds of  the  defendant's  property.  However,  we  think  it 
better  to  place  our  decision  as  to  this  point  upon  the  broad 
ground  that  the  inclusion  in  the  final  sale  of  the  livestock  in 
question  did  not  deprive  the  plaintiff  of  any  rights  which  he 
possessed  against  the  defendant.  The  livestock  was  the  prop- 
erty of  the  defendant  although  the  money  for  its  purchase 
might  have  been  advanced  by  the  plaintiff;  and  at  the  trial 
of  this  case  it  was  not  contended  otherwise. 

Considerable  emphasis  is  laid  by  the  respondent  upon  what 
he  terms  the  lack  of  equity  shown  by  the  defendant  in  resist- 
ing his  claim.  A  perusal  of  the  record  will  show,  however, 
that  the  plaintiff,  if  he  had  produced  the  evidence  which  was 
probably  at  his  disposal,  had  no  need  to  resort  to  any  consid- 
erations of  equity  for  a  recovery,  but  could  have  stood  upon 
his  strict  legal  rights ;  and  it  will  show  that  the  equities  were 
not  all  on  his  side,  for  the  president  of  the  company,  Mr. 
Prank  H.  Short,  for  years  attended  to  the  business,  financial 
and  legal  affairs  of  the  corporation,  including  the  time  covered 
by  the  contract  here  under  consideration,  and  was  himself 
instrumental  in  procuring  the  sale  of  the  ranch,  all  of  which : 
he  did  without  any  compensation  whatever  from  the  defend-) 
ant.  The  record  also  shows  that  from  the  time  when  the  first 
account  of  the  plaintiff  was  due  to  the  time  it  was  actually  ren- 
dered by  him — a  period  of  nearly  three  years — the  president 
of  the  company  continually  urged  upon  the  plaintiff  the  neces- 
sity of  rendering  his  accounts.  He  neglected  to  do  this  with- 
out any  excuse  other  than  that  he  was  busy  with  the  affairs  of 
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the  ranch.  An  ordinary  compliance  with  simple  business  pro- 
cedure, under  a  contract  the  terms  of  which  are  extremely 
simple  and  unambiguous,  would  have  avoided  all  the  trouble 
of  this  litigation,  not  only  to  himself  but  to  others,  who  were 
in  no  way  responsible  for  the  plaintiff's  delay  and  neglect. 

We  think  it  clear  from  the  foregoing  that  as  to  none  of  the 
various  amounts  making  up  the  verdict  of  the  jury  was  there 
any  evidence  upon  which  it  could  be  based.  The  judgment  is, 
therefore,  reversed. 

Sturtevanty  J.,  pro  tern.,  and  Beasley,  J.,  pro  tern.,  eon* 
curred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  January  20, 1919. 

All  the  Justices  concurred. 


frfiv.  No.  2584.    Beeond  Appellate  I>istrict.^NoveinbeT  21,  1918.1 

ELIZABETH    A.    PRETTY,    Respondent,    v.    JULIA    P. 
WARDEN  et  al.,  Appellants. 

Pabk  and  Playobound  Act — Sale  ros  Delinquent  Assessment — 
Notice  of  Intention  to  Apply  pob  Deed. — ^Under  section  24  of  the 
Park  and  Playground  Act  of  1909  (Stots.  1909,  p.  1066),  wMcli  re- 
quires the  purchaser  of  property  at  a  sale  for  a  delinquent  assess- 
ment, thirty  days  before  applying  far  a  deed,  to  serve  a  written 
notice  of  his  intention  upon  the  owner  and  upon  the  occupant  of  the 
property,  and  also  to  file  an  affidavit  with  the  board  of  public  works 
that  such  notice  has  been  given,  or  if  not  served  upon  the  owner 
personally,  that  due  diligence  was  used  to  find  the  owner,  proof  of 
service  of  notice  on  one  whose  only  relation  to  the  owner  was  that 
of  a  tenant  does  not  show  personal  service  on  the  owner,  nor  due 
diligence  or  any  diligence  to  accomplish  such  service. 

Id. — ^Taz  Pbooxedinos — Bule  or  Stbiot  Gomplianoe. — ^Proceedings  cal- 
culated to  deprive  an  owner  of  his  property  under  the  taxing  power 
are  in  invitwn  and  all  the  requirements  of  the  statute  respecting  tha 
same  must  be  strictly  complied  with. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Curtis  D.  Wilbur,  Judge. 
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The  facts  are  stated  in  the  opinion  of  the  court 

J.  Irving  McKenna  and  Catherine  A.  McKenna,  for 
[Appellants. 

James  M.  O'Brien  and  Luther  P.  Spalding,  for  Respondent. 

MYERS,  J.,  pro  iem. — ^Defendants  appeal  from  a  judgment 
against  them  quieting  plaintiflf's  title  to  certain  property  in 
the  city  of  Los  Angeles  as  against  the  claim  of  defendants 
under  a  deed  issued  by  the  board  of  public  works  of  said  city 
to  defendant  Julia  P.  Warden  after  a  failure  of  the  plaintiff 
to  redeem  from  the  lien  of  a  delinquent  assessment  previously 
levied  against  said  property  for  public  park  purposes. 

Appellants  concede  that  the  title  is  in  the  plaintiff,  except 
as  it  may  have  been  divested  by  the  deed  above  mentioned 
and  which  was  issued  pursuant  to  proceedings  had  under  the 
Park  and  Playground  Act  of  1909.  (Stats.  1909,  p.  1066.) 
Section  24  of  this  act  provides  that  the  purchaser  must,  at 
least  thirty  days  before  he  applies  for  a  deed,  serve  upon  the 
owner  of  the  property,  and  upon  the  occupant  thereof,  if 
occupied,  a  written  notice  of  his  intention  to  apply  for  a  deed, 
and  must  also  file  with  the  board  of  public  works  an  affidavit 
or  affidavits  showing  that  such  notice  has  been  given  as  re- 
quired ;  or,  if  the  notice  was  not  served  upon  the  owner  per- 
sonally, that  due  diligence  was  used  to  find  said  ovmer.  The 
affidavit  of  service  here  in  question,  so  far  as  it  is  here  mate- 
rial, is  to  the  effect  that  affiant,  as  agent  for  the  purchaser, 
served  such  notice  **by  delivering  a  true  copy  of  the  attached 
notice  to  redeem  to  Mrs.  Charles  Qreenburg,  the  occupant  of 
said  property  and  the  agent  of  the  owner  of  said  property." 
It  is  manifest  that  here  was  no  showing  of  personal  service 
upon  the  owner,  or  of  due  or  any  diligence  to  accomplish  such 
service. 

Appellants  argue  that  the  evidence  establishes  the  fact  that 
Mrs.  Greenburg,  the  occupant  of  the  property,  was  also  the  duly 
authorized  agent  of  the  owner  of  the  property,  and  that  there- 
fore the  service  of  notice  upon  such  duly  authorized  agent  was 
a  substantial  compliance  with  the  requirements  of  the  statute, 
or  was  at  the  least  sufficient  evidence  of  due  diligence  in  the 
effort  to  serve  such  owner.    This  appeal  is  taken  under  the 
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80-called  alternative  method,  typewritten  transcripts  being 
filed.  The  appellants  have  wholly  failed  to  print  in  their 
brief  any  of  the  testimony  to  which  they  refer,  in  violation  of 
the  express  mandate  of  section  953c  of  the  Code  of  Civil  Pro- 
cedure. This  court  cannot  be  expected  to  search  through 
typewritten  transcripts  for  evidence  whict  the  litigants  have 
neglected  to  present,  in  the  manner  prescribed  by  law,  for  its 
consideration.  {California  Sav.  <&  Cam.  Bank  v.  Canne,  34 
Cal.  App.  768,  [169  Pac.  395],  and  cases  there  cited.)  How- 
ever,  appellants  do  print  in  their  brief  what  they  assert  to  be 
the  substance  of  the  testimony  on  these  points,  and  from  their 
statement  of  this  testimony  it  clearly  appears  that  Mrs.  Oreen- 
burg,  on  whom  the  notice  in  question  was  served,  was  not  the 
agent  of  the  owner  of  the  property  and  sustained  no  relation- 
ship toward  said  owner  other  than  that  of  landlord  and  tenant. 
It  is,  therefore,  unnecessary  to  consider  here  the  question 
whether  or  not  service  upon  the  duly  authorized  agent  of  the 
owner  would  be  a  sufficient  compliance  with  the  requirements 
of  said  statute. 

It  is  elementary  that  proceedings  calculated  to  deprive  an 
owner  of  his  property  under  the  taxing  power  are  in  invittim, 
and  that  all  the  requirements  of  the  statute  respecting  the 
same  must  be  strictly  complied  with.  Here  the  appellants 
wholly  failed  to  comply  with  the  express  requirement  of  the 
statute  for  service  of  notice  upon  the  owner  of  the  property, 
and  failed  to  use  due  diligence  or  any  diligence  in  the  effort 
so  to  do.     There  is  no  merit  in  this  appeal. 

An  examination  of  the  record  here,  as  presented  by  appel- 
lant, constrains  us  to  the  conclusion  that  this  is  a  frivolous 
appeal  taken  solely  for  the  purpose  of  delay.  It  has  resulted 
in  unjustly  clouding  the  title  to  plaintiflf's  property  for  a 
period  of  three  and  one-half  years.  The  judgment  appealed 
from  is  aHirmed,  with  an  award  of  $50  damages  to  the 
respondent. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 
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[(St.  No.  1M2.    Second  Appellate  District.— November  21,  1918.] 

DAVID   SHORE,   Respondent,   v.    CITY   OF   AZUSA    (a 

Municipal  Corporation),  et  al.,  Appellants. 

Municipal  Corporations — Peddler's  License— Revocation  —  Notice. 
Where  a  city  ordinance  provides  that  no  licenses  may  be  revoked 
without  giving  the  holder  an  opportunity  to  he  heard  by  the  board 
of  triistees  after  notice  in  writing  fixing  the  time  and  place  of  hear- 
ing, but  does  not  prescribe  the  time  when  such  notice  shall  be  given, 
the  law  prescribes  a  reasonable  time,  and  a  notice  given  to  immedi- 
ately appear  upon  service  of  the  notice  to  show  cause  why  the  license 
should  not  be  revoked  was  not  insufficient  where  the  licensee  ap- 
peared and  made  no  objection  to  the  holding  of  the  hearing  at  that 
time  or  request  for  a  continuance. 

Id. — SurnciENcY  of  Service  of  Notice. — In  such  case,  where  the 
licensee  had  full  actual  notice  of  the  hearing,  it  was  immaterial 
whether  a  copy  of  the  notice  was  left  with  him. 

False  Imprisonment — Peddling  After  Revocation  of  License — Evi- 
dence.— In  an  action  for  false  imprisonment  of  a  peddler  arrested 
for  peddling  after  revocation  of  license,  the  evidence  is  held  to  show 
good  faitb  on  the  part  of  the  trustees  in  revoking  the  license  for  un- 
fitness of  the  licensee. 

Id. — Evidence  —  Presumption  —  Regularity  of  Official  Action. — In 
such  action  courts  will  presume  that  the  discretion  of  the  board  of 
trustees  of  the  municipality  was  properly  exercised  in  revoking  the 
license,  in  the  absence  of  evidence  to  the  contrary. 

Appeal  —  Alternative  Method — Briefs  —  Omission  of  Evidencb*— 
Where  an  appeal  is  taken  under  the  alternative  method,  the  appel- 
late court  will  not  search  the  transcript  to  find  evidence  which  the 
parties  have  omitted  to  print  in  their  briefs  in  disregard  of  section 
953c  of  the  Code  of  Civil  Procedure. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    John  M.  York,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

P.  M.  Steele,  for  Appellants, 

Baird  &  Gerecht,  for  Respondent 

MYERS,  J.,  pro  tern. — The  defendants  Roach  and  Gran- 
ville appeal  from  a  judgment  against  them  in  the  court  helow 
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for  damages  in  an  action  for  false  imprisonment.  They  were, 
respectively,  president  of  the  board  of  trustees  and  city  mar- 
shal of  the  city  of  Azusa.  On  the  twenty-fifth  day  of  Octo- 
ber, 1912,  the  plaintiff  was  the  holder  of  a  license,  regularly 
issued,  entitling  him  to  engage  in  the  business  of  peddling 
novelties  within  said  city  for  a  period  of  one  month,  from 
October  15th  to  November  15th  of  that  year.  On  said 
twenty-fifth  day  of  October  a  special  meeting  of  the  board  of 
trustees  of  said  city  was  duly  called  and  regularly  held,  at 
which  all  members  of  the  board  were  present,  as  was  also  the 
respondent,  the  holder  of  said  license.  At  said  meeting,  after 
a  hearing  upon  the  question  whether  or  not  said  license  should 
be  revoked,  it  was  moved,  seconded,  and  carried  by  unanimous 
vote  of  all  the  trustees  that  the  same  be  revoked.  Thereupon 
the  respondent  returned  to  the  streets  and  resumed  his  busi- 
ness of  peddling  novelties;  whereupon  he  was  arrested  by 
appellant  Granville,  pursuant  to  instructions  from  appellant 
Roach.  He  was  imprisoned  in  the  city  jail  overnight,  after 
which  he  was  either  discharged  or  released.  Apparently  the 
arrest  was  made  without  a  warrant.  The  foregoing  facts  are 
disclosed  by  the  portions  of  the  record  which  are  printed  in 
the  briefs  here. 

But  one  question  is  presented  on  this  appeal,  namely:  Did 
the  action  of  the  board  of  trustees  above  referred  to  have  the 
legal  effect  of  revoking  respondent's  license!  If  it  did,  then 
respondent,  in  engaging  in  the  business  of  peddling  there- 
after, was  guilty  of  a  misdemeanor  in  the  presence  of  the 
arresting  officer  and  the  arrest  and  imprisonment  were,  there- 
fore, lawful.  On  the  other  hand,  if  said  action  of  the  board 
of  trustees  was  void,  then  respondent  was  still  a  licensee,  and 
was  guilty  of  no  violation  of  law  in  continuing  his  business, 
from  which  it  follows  that  the  arrest,  having  been  made  with- 
out a  warrant,  was  unlawful. 

The  license  in  question  was  issued  pursuant  to  an  ordinance 
of  said  city  which  provides  that  all  licenses  issued  thereunder 
**are  granted  and  accepted  by  all  parties  receiving  licenses 
with  the  express  understanding  that  the  Board  of  Trustees  of 
the  City  of  Azusa,  may  revoke  same  at  any  time,  ...  if  sat- 
isfied that  ...  the  holder  of  any  such  license  is  an  unfit  per- 
son to  be  trusted  with  the  privilege  granted  by  such  license; 
provided,  however,  that  no  license  shall  be  revoked  without 
first  giving  the  holder  thereof  an  opportunity  to  appear  before 


Digitized  by 


Google 


Nov.  1918.]  Shobb  v.  City  op  Azusa.  711 

the  Board  of  Trustees  in  his  own  behalf  by  the  notification  in 
writing  to  the  holder  of  such  license  giving  and  fixing  the  time 
and  place  of  such  hearing. "  No  question  as  to  the  validity  of 
this  ordinance  is  here  raised. 

Respondent  contends  that  the  notice  to  him  of  the  meeting 
of  the  trustees  was  insufiScient,  with  respect  both  to  the  time 
and  the  manner  of  service  thereof,  to  give  the  trustees  juris- 
diction to  revoke  the  license,  and  both  parties  agree  that  the 
trial  court  so  held.  The  notice  was  in  writing,  the  material 
poi-tions  thereof  being  as  follows: 

**City  of  Azusa, 

•*Lo8  Angeles  County,  California, 

"Azusa,  Cal.,  Oct.  25th,  1912. 
*'Shorr  Bor«. 

"Gentlemen;  You  are  hereby  notified  to  appear  before  the 
board  of  trustees  of  the  city  of  Azusa  immediately  upon  ser- 
vice of  this  notice  to  show  why  your  license  shall  not  be 
revoked. 

"I.  D.  Roach, 
** President  of  the  Board  of  Trustees  of  the  City  of  Azusa.** 

It  was  given  to  the  marshal  for  service,  and  he  testifies  that 
he  found  respondent  in  the  company  of  his  brother,  who  was 
engaged  with  him  in  peddling  under  the  license  in  question. 
He  further  testifies:  **I  gave  the  citation  to  one  of  the  Shorr 
brothers  and  he  said  he  couldn't  read  it  and  gave  it  back,  and 
then  I  read  it  to  them  and  explained  that  they  was  wanted  up 
there  before  the  meeting;  and  they  readily  agreed  to  go  down 
with  me.  ...  In  reading  the  words  *  Shorr  Bors.'  I  read  them 
*  Shorr  Brothers.'  "  This  was  only  a  few  minutes  prior  to  the 
time  of  holding  the  meeting. 

The  ordinance  does  not  prescribe  the  time  when  such  notice 
shall  be  given,  and  in  such  case  the  law  prescribes  a  reason- 
able time.  "What  constitutes  a  reasonable  time  is  to  be  deter- 
mined  in  each  case  with  reference  to  the  circumstances  of  that 
case  and  the  purposes  to  be  subserved  and  the  object  to  be 
accomplished  by  the  notice.  Here  it  appears  that  the  pur- 
pose of  the  notice  was  to  give  respondent  an  opportunity  to 
appear  before  the  board  and  show  cause  why  his  license  should 
not  be  revoked.  This  purpose  was  fully  accomplished.  Re- 
spondent did  appear  before  the  meeting  and  was  there  in- 
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formed  of  the  nature  of  the  accusations  againgt  him  and  was 
given  an  opportunity  to  reply  thereto.  He  made  no  objection 
to  the  holding  of  the  hearing  at  that  time  and  no  request  for 
a  continuance.  It  is  nowhere  intimated  or  claimed  that  if  he 
had  been  given  further  time  he  could  have  presented  any  other 
or  better  reason  for  the  retention  of  his  license  than  that  pre- 
sented in  his  behalf  by  his  brother  at  that  meeting. 

The  case  of  Burden  v.  Stein,  25  Ala,  455,  cited  by  respond- 
ent, is  in  point  here.  That  case  involved  a  hearing  before  a 
jury  to  determine  the  amount  of  damages  which  would  accrue 
to  Burden  from  the  diversion  of  the  waters  of  a  creek.  The 
notice  was  not  served  on  him  until  the  day  of  the  hearing.  On 
this  point  the  supreme  court  said  (page  458) :  *'If  he  had  de- 
sired further  time,  or  the  notice  given  him  was  too  short,  to 
enable  him  to  prepare  for  the  protection  of  Ms  interest,  he 
should  have  made  that  the  specific  ground  of  his  objection. 
The  statute  does  not  fix  the  length  of  time  which  must  inter- 
vene between  the  notice  and  the  view;  this  must,  therefore,  be 
construed  to  be  a  reasonable  time ;  and  what  is  reasonable  de- 
pends upon  the  situation  of  the  parties  and  the  nature  of  the 
thing  to  be  performed.  It  is  not  made  affirmatively  to  appear 
that  the  time  allowed  in  this  case  was  unreasonable,  and  the 
maxim  applies,  'what  does  not  appear  does  not  exist.'  " 

What  is  here  said  applies  equally  to  respondent's  objection 
that  a  copy  of  the  notice  was  not  delivered  to  and  left  with  the 
respondent.  Whether  or  not  service  in  the  manner  testified 
to  was  a  technical  compliance  with  the  requirements  of  the 
law,  it  none  the  less  fully  served  the  purpose  for  which  it  was 
designed.  As  was  said  by  the  supreme  court  of  this  state  in 
McLeranyr,  Shartzer,  5  Cal.  70,  [63  Am.  Dec.  84],  ''where  the 
object  of  notice  was  accomplished,  it  is  immaterial  whether 
there  was  notice  or  not." 

The  board  of  trustees  had  jurisdiction  to  consider  and  de- 
termine the  question  of  the  revocation  of  respondent's  license. 
If  it  acted  honestly  after  a  hearing  in  good  faith  on  the  merits 
of  the  question,  its  action  was  valid  and  could  not  be  set  aside 
or  disregarded  by  the  courts.  What  occurred  at  that  meet- 
ing appears  from  the  testimony  of  Roach,  printed  in  appel- 
lant's brief,  as  follows:  "After  the  meeting  was  called  to  order 
and  the  notice  for  which  the  meeting  was  called  was  read,  I 
asked  if  Sam  Shorr  and  Dave  Shorr  wore  present,  and  Mr. 
Granville  said,  'Yes,'  and  the  boys  stood  up,  and  I  asked 
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which  one  was  Sam  Shorr  and  which  was  Dave  Shorr;  and 
then  I  told  them  both — I  said,  *  Shorr  brothers,  you  have  been 
accused  by  the  people  of  Azusa  to-day  of  loud  and  boisterous 
conduct,  unbecoming  a  gentleman,  and  of  using  vile  language 
in  the  presence  of  women  and  children';  .  .  .  that  they  had, 
according  to  the  reports  which  had  been  brought  to  me,  used 
vile  language  in  the  presence  of  women  and  children,  and  had 
provoked  fights,  and  had  been  disturbing  other  people  who 
were  attempting  to  do  a  peaceable  business  alongside  of  them ; 
and  I  asked  them  if  there  was  any  reason  that  they  had  to  give 
us  why  their  license  should  not  be  revoked,  and  they  should 
cease  from  peddling ;  and  the  larger  one  made  quite  a  lengthy 
statement.  He  said  he  had  come  to  Azusa  at  some  little  ex- 
pense, and  that  he  had  some  pennants  left,  and  that  if  he 
wasn't  allowed  to  sell  them,  that  he  should  lose  what  he  had 
already  invested  in  them ;  and  that  if  there  were  other  people 
that  were  allowed  to  peddle  on  the  streets,  he  didn't  see  why 
he  couldn't.  Then,  after  he  had — ^he  repeated  that  two  or 
three  times  in  the  course  of  his  address  to  the  board ;  and  after 
that  I  asked  Dave  Shorr  if  he  had  anything  to  say,  why  his 
license  should  not  be  revoked,  and  he  shook  his  head ;  and  then 
I  called  upon  Mr.  Granville,  the  city  marshal,  and  asked  him 
if  he  had  anything  to  say  to  the  board  in  regard  to  the  con- 
duct of  these  boys  during  the  day  in  the  city  of  Azusa,  and  he 
got  up  and  made  a  statement,  that  they  had  been  a  source  of 
continual  disturbance  to  the  police  force  of  Azusa  during  the 
whole  day ;  that  they  had  been  annoying  people  who  were  en- 
gaged in  matters  not  kindred  to  them — ^that  they  had  pro- 
voked fights  and  used  indecent  language  in  the  presence  of 
women  and  children." 

This  testimony  appears  to  be  wholly  uncontradicted  and  it 
warrants  but  one  conclusion,  namely :  That  the  trustees  acted 
in  good  faith  after  a  hearing  on  the  merits  of  the  question,  at 
which  sufficient  grounds  were  shown  for  the  revocation  of  the 
license,  and  that  their  action  in  this  respect  was  valid. 

Respondent  asserts  in  his  brief  that  the  evidence  shows  that 
the  trustees  had  given  the  exclusive  right  to  peddle  novelties 
to  another  person,  overlooking  the  fact  that  the  license  in  ques- 
tion had  already  been  given  to  the  respondent,  and  he  argues 
from  this  that  the  action  of  the  board  revoking  his  license  wa3 
in  bad  faith  and  for  an  improper  purpose.  He  prints  in  his 
brief  no  evidence  whatever  in  support  of  this  assertion*    This 
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is  an  appeal  under  the  ''alternative  method,"  and  this  court 
has  repeatedly  held  that  it  will  not  search  through  the  type- 
written transcript  in  the  effort  to  find  evidence  which  the  par- 
ties have  omitted  to  print  in  their  briefs  in  disregard  of  the 
express  mandate  of  the  statute.  (Code  Civ.  Proc,  sec.  953c. 
See  Calif omia  Sav.  dk  Com.  Bank  v.  Canne,  34  Cal.  App.  768, 
[169  Pac.  395J,  and  cases  there  cited.) 

So  far  as  appeara  from  the  record  presented  to  us  in  the 
manner  prescribed  by  law,  there  is  neither  allegation  nor  evi- 
dence of  any  fraud  or  bad  faith  or  ulterior  motive  or  arbitrary 
action  on  the  part  of  the  board  of  trustees,  and  we  must,  there- 
fore, conclude  that  their  action  revoking  respondent's  license 
was  valid.  As  was  said  by  this  court  in  Ooyiino  v.  McAleer, 
4  Cal.  App.  655,  at  page  659,  [88  Pac.  991,  992],  '*a  court  will 
not  interfere  with  the  discretion  reposed  in  a  proper  board  or 
tribunal,  but  will  assume  that  ofiicial  duty  has  been  properly 
and  lawfully  performed,  in  the  absence  of  positive  proof  to 
the  contrary.** 

The  judgment  appealed  from  is,  therefore,  reversed. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 


[Crim.  No.  628.    6eeond  Appellate  District. — ^November  21,  1918.] 

THE    PEOPLE,   Bespondent,    v.    VERNON   J.    VOTAW, 

Appellant. 

GRIICINAL  Law — APPEAI/— PblNTS  CJONSIDKRKD  on  JUDGMENT-ROIli — SUTW- 
CIENCY  OF  INFOBICATION — CERTAINTY  OF  JXJDOMENT. — The  SUfSciencJ 

of  the  facts  stated  in  the  information  to  constitute  a  public  offense, 
and  whether  or  not  a  judgment  of  conviction  is  void  for  uncertainty, 
are  points  that  are  referable  to  the  judgment-roll,  and  may  be  con- 
sidered at  any  stage  of  the  proceedings,  although  not  included  in 
the  statement  of  grounds  of  appeal  required  to  be  filed  under  see- 
tion  1247  of  the  Penal  Code. 
Id. — Seduction  Under  Promise  of  Marriage  —  Information  Suffi- 
cient.— An  information  charging  the  defendant  with  accomplishing 
an  act  of  sexual  intercourse  with  a  female  of  previous  chaste  char^ 
acter,  "under  and  through  a  promise  of  marriage  then  and  there 
made  by  him/'  sufficiently  charges  the  offense  defined  by  section  26S 
of  the  Penal  Code. 
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Id. — Eyidsngx. — Evidence  held  suflficient  to  justify  conviction  of  the 
offense  of  seduction  under  proniise  of  marriage. 

Id. — GosBOBORATiON. — Gorroboration  of  the  testimony  of  the  prosecutrix 
as  to  the  promise  is  not  required  on  a  prosecution  for  seduction 
under  promise  of  marriage. 

Id. — ^iNSTRucnoNB — ^Witness. — ^Ab  instruction  that  •  witness  fiilse  in 
one  part  of  his  testimony  must  be  distrusted  in  otiier  parts  does  not 
invade  the  province  of  the  jury. 

Id. — ^Indktekminats  Ssmtenck— OmMSi  Bkidsi  Law  Took  ErrsoT. — 
An  indeterminate  sentence  for  an  offense  committed  before  the  in- 
determinate sentence  law  took  effect  does  not  render  the  judgment 
Toidy  but  may  be  corrected  by  pronouncing  judgment  under  the  law 
at  it  stood  when  the  offense  was  committed. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  trial. 
Oavin  W.  Craig,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court  , 

Owens  ft  Wingert,  Ealph  P.  Graham,  and  Frank  P.  Oster, 
for  Appellant 

U.  S.  Webb,  Attorney-General,  and  Joseph  L.  Lewinsohn, 
Deputy  Attomey-Gteneral,  for  Respondent 

MYERS,  J.,  pro  iem. — ^This  is  an  appeal  from  a  judgment 
of  conviction  of  the  crime  of  seduction  under  promise  of  mar- 
riage, as  denounced  by  section  268  of  the  Penal  Code,  and 
from  an  order  denying  defendant's  motion  for  a  new  trial. 

The  defendant  urges  upon  this  appeal  three  points  which 
were  not  included  in  the  statement  of  points  and  grounds  of 
appeal  filed  by  him  in  the  court  below  under  the  provisions  of 
section  1247  of  the  Penal  Code.  They  are  as  follows :  1.  The 
facts  stated  in  the  information  do  not  constitute  a  public 
oflPense;  2.  The  district  attorney  was  guilty  of  misconduct 
during  the  trial  prejudicial  to  the  defendant;  3.  The  judg- 
ment is  uncertain  and  void.  The  statement  filed  by  the  de- 
fendant in  the  court  below  was  a  sufficient  compliance  with 
the  requirements  of  section  1247  to  give  this  court  jurisdic- 
tion to  consider  the  appeal.  Of  these  additional  points,  the 
first  and  third  are  referable  solely  to  the  judgment-roll  and 
are  points  which  may  be  raised  at  any  stage  of  the  proceed- 
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ings;  the  second  is,  in  our  opinion,  inconsequential.  Inas- 
much as  we  cannot  see  that  the  respondent  can  be  in  any  way 
prejudiced  by  our  consideration  of  these  additional  points  at 
this  time,  we  shall  not  decline  to  consider  them. 

The  defendant  earnestly  contends  that  the  facts  stated  in 
the  information  are  insufficient  to  constitute  a  public  offense. 
The  information  is  as  follows :  **The  said  Vernon  J.  Votaw  is 
accused  by  the  District  Attorney  of  and  for  the  County  of  Los 
Angeles,  State  of  California,  by  this  information,  of  the  crime 
of  Seduction  Under  Promise  of  Marriage,  a  Felony,  committed 
as  follows :  That  the  said  Vernon  J.  Votaw  on  or  about  the 
19th  day  of  May,  1917,  at  and  in  the  County  of  Los  Angeles, 
State  of  California,  did  willfully,  unlawfully  and  feloniously 
have  and  accomplish  an  act  of  sexual  intercourse  with  one 
Laura  S.  Newton,  who  was  then  and  there  an  unmarried 
female  of  previous  chaste  character,  said  act  of  sexual  inter- 
course being  accomplished  by  him,  the  said  Vernon  J.  Votaw, 
under  and  through  promise  of  marriage  then  and  there  made 
by  him,  the  said  Vernon  J.  Votaw,  to  her,  the  said  Laura  S. 
Newton.  Contrary  to  the  form,  force  and  effect  of  the  stat- 
ute in  such  cases  made  and  provided,  and  against  the  peace 
and  dignity  of  the  people  of  the  State  of  California," 

The  offense  in  question  is  defined  by  section  268  as  follows: 
"Every  person  who,  under  promise  of  marriage,  seduces  and 
has  sexual  intercourse  with  an  unmarried  female  of  previous 
chaste  character,  is  punishable,''  etc.  Defendant  calls  our 
attention  to  the  words  ** seduces  and  has  sexual  intercourse,'* 
and  contends  that  under  this  section  something  more  is  re- 
quired than  merely  having  sexual  intercourse  under  pi*omlse 
of  marriage.  It  is  pointed  out  that  a  mere  bargain  between  a 
man  and  a  woman  whereby  the  woman  barters  her  virtue  in 
exchange  for  the  man's  promise  of  marriage  would  not  con- 
stitute seduction.  Defendant  contends  that  the  information 
in  this  case  charges  nothing  more  than  such  a  bargain ;  that  in 
order  to  constitute  a  public  offense  it  should  charge,  in  addi- 
tion, such  facts  as  would  amount  to  a  seduction,  Bespondent 
replies,  in  effect,  that  seduction  is  the  leading  away  of  a  chaste 
woman  from  the  path  of  virtue,  accomplished  by  any  one  of 
several  different  means,  as,  for  example,  by  flattery,  or  false 
promises,  or  artifice,  or  urgent  importunity,  or  undue  influ- 
ence,  or  the  likej  and  that  the  information  in  this  case  charges 
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in  ordinary  and  concise  language  a  seduction  accomplished  by 
the  particular  means  of  a  promise  of  marriage. 

The  supreme  court  of  this  state,  in  a  civil  case  {Marshall  v. 
Taylor,  98  Cal.  55,  60,  [35  Am.  St.  Rep.  144,  32  Pac.  867, 
869])  has  approved  the  following  definition:  ''The  word 
'seduction,'  when  applied  to  the  conduct  of  a  man  toward  a 
female,  means  the  use  of  some  influence,  promise,  art,  or 
means  on  his  part,  by  which  he  induces  the  woman  to  sur- 
render her  chastity  and  her  virtue  to  his  embraces.  There 
must  be  something  more  than  a  mere  reluctance  on  the  part 
of  the  woman  to  commit  the  act,  and  her  consent  must  be 
obtained  by  flattery,  false  promises,  artifice,  urgent  importu- 
nity, based  on  professions  of  attachment,  or  the  like,  for  the 
woman,  and  that  relying  solely  on  said  promises  or  profes- 
sions of  flattery  or  artifice  or  importunity,  she  surrenderd  her 
person  and  chastity  to  her  alleged  seducer."  (Italics  ours.) 
In  People  v.  Krusick,  93  Cal.  74,  77,  [28  Pac.  794],  a  prosecu- 
tion under  this  section,  the  court  said:  ''In  order  to  convict 
the  defendant  of  the  crime  defined  in  this  section,  it  is  neces- 
sary for  the  state  to  prove  that  the  person  seduced  was  'an 
unmarried  female  of  previous  chaste  character,'  and  that  she 
consented  to  sexual  intercourse  with  the  defendant  upon  the 
sole  consideration  of  his  promise  to  marry  her."  In  People 
v.  Wallace,  109  Cal.  611,  612,  [42  Pac.  159],  the  court  said: 
"The  charge  was  seduction  under  promise  of  marriage,  and, 
of  course,  the  gist  of  the  offense  is  the  accomplishment  of  the 
act  by  mjeans  of  such  promise  as  the  inducing  cause  of  the 
consent  of  the  one  seduced."  (Italics  ours.)  In  People  v, 
Kehoe,  123  Cal.  224,  227,  [69  Am.  St.  Rep.  52,  55  Pac.  911], 
the  court  said:  "The  law  is  designed  to  protect  female  chas- 
tity. ...  If  a  previously  chaste  woman  submits  herself  to  the 
embraces  of  a  man  under  promise  of  marriage  from  him,  upon 
which  she  in  fact  relies,  the  conviction,  generally  speaking, 
may  not  be  avoided  by  proof  that  the  promise  was  not  legal 
and  binding." 

•In  People  v.  Jensen,  15  Cal.  App.  220,  222,  223,  [114  Pac. 
685],  the  court  states  the  facts  of  that  case  from  the  testimony 
of  the  prosecutrix  as  follows:  "That  some  time  previously  to 
the  time  at  which  she  first  became  immorally  intimate  with  the 
defendant,  the  latter  and  she  became  engaged  to  be  married  ; 
that  subsequently,  for  some  reason,  said  engagement  was 
brokenj  that  during  the  period  of  said  engagement  the  de- 
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fendant  did  not  have  sexual  relations  with  her;  that,  there- 
after, she  resumed  keeping  company  with  the  defendant,  and 
it  was  then  that  he  began  coaxing  her  to  yield  to  his  lust  and 
submit  to  his  embraces.  She  testified  that  she  did  not  submit 
to  his  entreaties  in  this  regard  until  he  had  promised  her  that 
if  she  ivoiUd  do  so  he  would  marry  her,  and  that,  finally,  rely- 
ing upon  said  promise,  she  consented  to  and  did  have  sexual 
connection  with  him.  .  .  ,  The  direct  testimony  of  the  prose- 
cutrix, as  we  must  view  it,  warranted  the  verdict,  if  the  jury 
believed  it,  as  evidently  they  did/*     (Italics  ours.) 

Considering  the  information  in  this  case  in  the  light  of  these 
definitions,  we  do  not  think  it  can  be  said  that  it  would  fail 
to  convey  to  a  defendant  of  ordinary  intelligence  the  informa- 
tion that  he  was  charged  with  the  crime  of  seduction  under 
promise  of  marriage  as  denounced  by  this  section  of  the  code. 
It  may  be  that  it  would  have  been  vulnerable  to  a  demurrer 
for  uncertainty  if  such  demurrer  had  been  interposed ;  but  no 
question  was  raised  as  to  the  sufficiency  of  the  information, 
either  by  demurrer  or  objection  or  motion,  until  the  case  had 
reached  this  court.  Of  course,  if  the  information  is,  as  de- 
fendant now  contends,  insufficient  to  state  a  public  offense, 
that  objection  was  not  waived  by  defendant's  failure  to  demur 
or  to  object  to  the  introduction  of  the  evidence  or  to  move  in 
arrest  of  judgment;  but  the  fact  that  no  such  objection  was 
made  is  strongly  persuasive  to  the  conclusion  that  the  defend- 
ant was  not  in  any  way  misled  to  his  prejudice  by  what  he 
now  conceives  to  be  a  defect  in  the  information.  We  are  of 
the  opinion  that  these  circumstances  and  considerations  bring 
this  case,  in  this  respect,  within  the  rule  followed  in  People  v. 
Brovm,  37  Cal.  App.  101,  [173  Pac.  621],  and  People  v.  Ories- 
heimer,  176  Oal.  44,  [167  Pac.  521,  522], 

Defendant  contends  that  the  evidence  was  insufficient  to 
justify  the  verdiet.  It  appears  from  the  testimony  of  the 
prosecuting  witness  that  she  and  the  defendant,  who  were 
fellow-students  in  college,  became  engaged  to  be  married  as 
the  culmination  of  a  courtship  which  extended  over  a  period 
of  about  two  years;  that  about  three  weeks  thereafter  **he 
came  to  call  on  me  in  the  evening  and  Perrys  retired  about 
9  o'clock,  and  after  they  had  retired  he  told  me  that  he 
thought  that  I  was  the  same  as  his  wife  and  he  was  the  same 
as  my  husband,  and  that  it  would  be  all  right  for  us  to  have 
sexual  intercourse.    And  I  said,  well,  I  did  not  know  as  it 
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was  exactly  the  same  as  his  wife,  because  if  anything  should 
happen  to  me  I  would  be — ^  and  he  said,  well  thei'e  would 
not  be  anything  happen,  and  we  would  take  precautions  and 
there  would  not  be  anything  happen,  and  I  consented."  She 
further  testified  that  she  would  not  have  consented  if  the 
promise  of  marriage  had  not  been  made.  There  was  no  ques- 
tion as  to  her  previous  chaste  character,  and  it  was  testified 
by  many  witnesses  that  the  defendant  was  the  only  man  with 
whom  she  *'kept  company.'*  The  defendant  did  not  deny  the 
acts  of  intercourse,  but  did  deny  that  there  was  ever  any 
promise  of  marriage  between  them.  The  evidence  of  the 
prosecutrix  was,  if  true,  suffieient  to  present  a  perfect  case  of 
seduction  under  promise  of  marriage ;  not  only  a  perfect  case, 
but  an  exceedingly  flagrant  one.  The  jury,  after  a  fair  trial, 
found  it  to  be  true,  and  the  court  approved  that  finding  by 
denying  the  defendant's  motion  for  a  new  trial.  Some  point 
is  made  of  the  alleged  circumstance  that  there  is  no  corrobo- 
ration of  the  testimony  of  the  prosecutrix  as  to  the  promise  of 
marriage.  Defendant's  counsel  concede  that  no  such  corrobo- 
ration is  required  by  the  law  of  California.  It  may  be  said  in 
passing,  however,  that  such  corroboration  does  appear  inf  er- 
entially  from  many  of  the  facts  and  circumstances  in  the 
record,  and  particularly  from  the  letters  in  evidence  which 
passed  between  the  two. 

Defendant  complains  of  the  giving  by  the  court  of  instruc- 
tion numbered  '*H,"  as  follows:  *'If  the  jury  believes  from 
the  evidence  beyond  a  reasonable  doubt  that  Laura  S.  Newton 
and  the  defendant  Votaw  had  and  accomplished  an  act  of 
sexual  intercourse  as  charged  in  the  information,  and  that 
at  the  time  of  such  act  or  prior  thereto  the  defendant  had 
promised  to  marry  said  Laura  S.  Newton  and  that  she  was 
then  an  unmarried  female  of  previous  chaste  character  and 
that  but  for  such  promise  of  marriage  said  Laura  S.  Newton 
would  not  have  consented  to  said  act  of  sexual  intercourse, 
then  you  should  find  the  defendant  guilty  as  charged,  notwith- 
standing the  fact  that  other  promises  aud  representations  were 
made  as  to  the  means  and  method  by  which  such  act  should  be 
accomplished."  The  objection  to  this  instruction  is  substan- 
tially the  same  as  the  objections  to  the  information,  namely, 
that  it  leaves  out  of  consideration  the  question  of  seduction 
and  makes  it  possible  for  the  jury  to  find  the  defendant  sriiilty, 
even  thuugh  the  intercourse  was  the  result  merely  of  a  mere- 
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tricious  bargain  between  the  parties.  What  we  have  said  with 
respect  to  the  sufSeiency  of  the  information  applies  here.  It 
may  be  added  that,  even  if  it  be  conceded  that  the  instruction 
was  faulty  in  this  respect,  it  could  not  have  misled  the  jury  in 
this  case  to  the  defendant's  prejudice  because  there  was  not  a 
scintilla  of  evidence  tending  to  show  any  such  meretricious 
bargain.  Furthermore,  the  definition  of  the  offense  contained 
in  this  instruction  is  substantially  identical  with  that  em- 
bodied in  instruction  numbered  6,  which  was  given  by  the 
court  in  this  case  at  the  request  of  the  defendant. 

The  court  also  instnicted  the  jury  that  '^a  witness  false  in 
one  part  of  his  or  her  testimony  must  be  distrusted  in  others.'* 
Defendant  contends  that  this  instruction  invaded  the  province 
of  the  jury.  This  can  scarcely  be  regarded  as  an  open  ques- 
tion in  this  state  at  this  time.  Complaint  is  also  made  of  the 
modification  of  certain  instructions  given  by  the  court  at  the 
request  of  the  defendant,  by  striking  out  certain  portions 
therefrom.  An  examination  of  these  instructions  discloses 
that  the  parts  stricken  out,  in  so  far  as  they  were  correct  state- 
ments of  the  law,  are  substantially  embodied  in  other  instruc- 
tions given  by  the  court. 

Defendant  contends  that  the  judgment  in  this  case  is  void 
because  it  provides  for  an  indeterminate  sentence  and  the 
offense  was  committed  at  a  time  prior  to  the  taking  effect  of 
the  indeterminate  sentence  law.  This  error  does  not  render 
the  judgment  void.  (Ex  parte  Lee,  177  Cal.  690,  [171  Pac 
958] ;  People  v.  Lee,  36  Cal.  App.  323,  [172  Pac.  158,  162] ; 
People  V.  Booth,  37  Cal.  App.  650,  [174  Pac.  685].) 

Following  the  practice  adopted  in  People  v.  Hill,  36  CaL 
App.  574,  [172  Pac.  1114],  the  case  is  remanded  to  the  supe- 
rior court,  with  instructions  that  such  steps  be  taken  as  may 
be  necessary  to  bring  the  defendant  before  it  and  to  pronounce 
judgment  upon  the  defendant  under  the  law  as  it  stood  at  the 
time  his  crime  was  committed. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  January  20, 1919. 

All  the  Justices  concurred. 
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[GiT.   No.   2555.    Ftot   Appellato   Distriety   Divisioii   One.-^Noyember 

22,  1918.] 

ERNEST  MUTHEB  et  al.,  Eespondenta,  v.  WILLIAM  H. 
CAPPS,  Appdlant. 

NiouosKcs— Aonoif  wob,  Dxath  bt  Autovobilb  Aooidbnt  —  Btbebt 
Cbossiko— iNSTBuonoN  AS  TO  OBSTRUCTED  YiBw.— In  this  mctioii 
for  damages  for  death  hj  an  automobile  accident,  an  inatrnction 
as  to  what  la  a  negligent  rat0  of  speed  where  the  chauffeur's  view 
of  the  road  traffic  is  obstructed  is  held  to  be  unwarranted,  there 
being  no  evidence  in  the  record  that  the  defendant's  view  was 
obstructed. 

In.— "Bbgulab  Cbossiko  iob  Pxdxstriaks." — ^An  instruction  in  such 
ease  aa  to  the  rate  of  speed  prohibited  bj  the  state  law  at  a  "regu- 
lar  crossing  for  pedestrians"  was  erroneous  and  misleading  to  the 
jtiij  and  prejudicial  to  the  defendant,  sinc0  those  words  do  not 
occur  in  the  state  law. 

t^ — ^Municipal  Cobpobations — Convuot  Bxtwxbk  Statb  Law  amb 
Law  Undeb  Fsexholdbbs'  Chabteb. — ^Where  there  ia  a  conflict 
between  a  atate  law  and  a  citj  ordinance,  under  a  freeholders' 
eharter,  in  regard  to  a  municipal  matter,  the  eity  ordinance  will 
prevail. 

Ib, — BvmxNOE-^MuNiciPAL  Obbinanox  —  Judicial  Noticb. — ^The  court 
cannot  take  judicial  notice  of  a  city  ordinance,  and,  therefore,  if 
in  this  case  the  defendant  wished  to  negative  the  effect  of  the  state 
law,  he  should  have  made  the  city  ordinance  a  part  of  the  record, 
■0  that  the  court  could  determine  whether  or  not  the  two  were  in 
conflict 

Id, — ^Intxbsectino  Highway  Dxtinxd. — ^The  statutory  definition  of  an 
^intersecting  highway"  (Stats.  1917,  p.  882,  sec.  1,  subd.  14),  is 
the  only  one  which  can  be  properly  applied  to  the  law  and  the  facta 
of  this  case. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    Bernard  J.  Flood,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

D.  Hadsell,  Joe  G.  Sweet,  E.  A.  Ingalls,  and  Hiram  W. 
Johnson,  Jr.,  for  Appellant. 

Geo.  J.  Steiger,  Jr.,  and  S.  S.  McCahill,  for  Respondents, 

88  OaL  App. — 46 
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LENNON,  P.  J. — ^This  is  an  action  in  tort  to  recover  dam- 
ages for  alleged  negligence  on  the  part  of  the  defendant.  The 
action  grows  out  of  the  death  of  Anna  Muther,  who  was  the 
wife  of  Ernest  Muther,  plaintiff  herein,  caused  by  injuries  re- 
ceived by  her  by  being  run  over  by  an  automobile  owned  and 
driven  by  the  defendant.  The  plaintiff  sues  individually  and 
as  guardian  ad  litem  for  his  minor  children.  Judgment  was 
given  on  a  verdict  for  plaintiffs  for  the  sum  of  fifteen  thou- 
sand dollars.  The  defendant  has  appealed,  and  assigns  as 
error,  among  other  things,  certain  instructions  given  by  the 
court  to  the  jury  over  the  objections  of  defendant. 

The  trial  court  instructed  the  jury  as  follows: 

"If  you  believe  from  the  evidence  that  the  defendant  oper- 
ated his  automobile  over  the  regular  crossing  for  pedestrians, 
along  Market  Street  at  the  intersection  of  Valenda  Street, 
and  that  the  defendant's  view  of  the  road  traflSc  was  then  and 
there  obstructed,  at  a  greater  rate  of  speed  than  ten  miles  an 
hour,  such  operation  of  said  automobile  at  said  speed  in  ex- 
cess of  ten  miles  an  hour,  constitutes  a  prima  facie  case  of 
negligence,  and  the  defendant  is  liable  to  the  plaintiffs  for  all 
loss  and  damage  proved  to  have  been  sustained  by  them  by 
reason  of  such  negligence." 

This  instruction  evidently  was  prompted  by  the  provisions 
of  section  22  of  Act  2331b  of  the  general  laws  of  the  state 
of  California,  which  reads  in  part  as  follows : 

"...  provided,  further,  that  in  any  event  no  person  shall 
operate  or  drive  a  motor  or  other  vehicle  on  any  public  high- 
way where  the  territory  contiguous  thereto  is  closely  built  up, 
at  a  greater  rate  of  speed  than  twenty  miles  an  hour,  or  in  the 
business  district  of  any  incorporated  city  and  county,  city  or 
town,  at  a  greater  rate  than  fifteen  miles  an  hour,  or  at  a 
greater  rate  of  speed  than  ten  miles  an  hour,  where  the  oper- 
ator's or  chauffeur's  view  of  the  road  traffic  is  obstructed 
either  upon  approaching  an  intersecting  way,  or  in  traversing 
a  crossing  or  intersection  of  ways,  or  in  approaching  or  tra- 
versing a  crossing  or  intersection  of  ways.  ..." 

We  think  this  instruction  was  not  warranted  by  the  evi- 
dence as  disclosed  in  the  record.  There  is  no  evidence  in  the 
record  that  the  view  of  the  defendant  was  obstructed.  On  the 
contrary,  the  evidence  of  plaintiffs'  own  witnesses  is  that  there 
was  nothing  to  prevent  the  defendant  from  seeing  the  de- 
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ceased.  The  only  evidence  relied  upon  by  respondent  in  his 
brief  in  support  of  this  portion  of  the  instruction  is  the  testi- 
mony of  the  defendant  as  follows : 

**Q.  When  you  made  that  stop  at  Haight  and  Gough 
Streets,  did  you  notice  any  other  jitney  buses  stopping  with 
youT 

''A.  Yes,  several  all  around  me. 

"Q.  Any  infrontt 

"A.  One  or  two,  I  think. 

''Q.  And  any  at  the  sides,  and  behind  t 

"A.  Yes,  sir. 

**Q.  After  the  car  passed,  did  you  go  out  Market  Street? 

**A.  Yes,  sir. 

**Q.  Did  you  notice  whether  or  not  any  jitney  buses  were 
in  front  of  you  or  not! 

"A.  There  were  three  or  four  turned  out  Valencia  Street." 

From  an  examination  of  the  map  of  the  territory,  which  is 
embodied  in  the  record,  it  will  readily  be  seen,  as  pointed  cut 
by  appellant,  that  automobiles  which  turned  out  Valencia 
Street  could  not  possibly  have  obstructed  the  view  of  defend- 
ant at  the  place  where  the  accident  occurred. 

Moreover,  we  are  of  the  opinion  that  no  "crossing  or  inter- 
section of  ways,"  within  the  meaning  of  the  law,  exists  at 
Market  and  Valencia  Streets,  as  stated  in  the  instruction 
given,  and  which  would  be  necessary  to  make  the  ten -mile 
speed  limit  apply. 

In  order  to  understand  the  relation  of  the  two  streets  above 
mentioned,  it  is  necessary  to  examine  a  map  of  that  district, 
which  map  is  a  part  of  the  record.  From  this  it  will  be  seen 
that  the  line  of  Valencia  Street  never  crosses  Market  Street. 
The  territory  of  Valencia  Street  merely  comes  up  to  and  meets 
Market  Street.  According  to  the  definitions  given  in  Web- 
ster's Dictionary,  the  words  ** intersect"  and  ''cross"  mean 
practically  the  same  thing,  and  the  situation  here  does  not  fall 
within  any  of  the  definitions.  The  supreme  court  of  Con- 
necticut, in  discussing  a  very  similar  condition  in  the  case  of 
Ativood  V.  CannectuMt  Co.,  82  Conn.  539,  [74  Atl.  899],  cited 
by  appellant,  said : 

"Ordinarily  we  do  not  speak  of  a  street  which  starts  from 
or  terminates  in  another  as  intersecting  it.  It  is  only  when  it 
crosses  or  cuts  through  the  other  that  it  is  said  to  intersect  it." 
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In  that  case  the  court,  in  discussing  the  matter,  said  that 
while  some  reason  might  exist  for  the  application  of  an  ordi- 
nance regulating  speed  at  crossing  and  intersecting  streets,  to 
a  place  where  one  street  terminates  at  another,  yet  the  neces- 
sity for  it  is  much  less  in  such  a  case  than  it  is  where  one 
street  actually  crosses  the  other.  In  the  latter  case  there  is 
likely  to  be  more  traffic  in  the  intersecting  street  and  the 
through  traffic  would  be  directly  across  the  railroad  tracks, 
and  also  travel  turning  from  one  street  into  another  is  apt  to 
be  at  less  speed  and  to  be  accompanied  with  more  caution  than 
direct  travel  across  an  intersecting  street. 

The  words  ''regular  crossing  for  pedestrians,"  used  in  the 
instruction,  do  not  occur  in  the  state  law,  and  there  is  nothing 
therein  which  limits  the  speed  to  ten  miles  an  hour  at  such  a 
place.  The  crossing  referred  to  in  the  state  law  is  a  "cross- 
ing of  ways"  or  streets.  A  pedestrian  crossing  may  or  may 
not  be  at  the  same  place,  but  the  insertion  of  such  words  in 
the  instruction,  we  believe,  was  misleading  to  the  jury. 

If  it  be  true  that  the  place  where  the  accident  happened  did 
not  come  under  the  prohibition  of  speed  in  excess  of  ten  miles 
an  hour — ^then  the  defendant  was  entitled  under  the  law  to 
maintain  a  speed  of  fifteen  miles  an  hour.  The  testimony  is 
all  to  the  effect  that  he  was  going  at  about  fifteen  miles  an 
hour.  It  would  have  been  necessary  for  the  jury  to  have 
found  that  he  was  exceeding  that  speed  in  order  to  raise  a 
prima  facie  case  of  negligence.  The  instruction  complained 
of  was  not  warranted  by  the  evidence  or  the  law,  and  under 
the  particular  circumstances  of  the  case  it  was  misleading  to 
the  jury,  and  to  that  extent  was  prejudicial  to  the  defendant. 

Although  this  conclusion  is  decisive  of  this  appeal,  yet,  in 
view  of  the  fact  that  the  case  must  be  retried,  it  seems  de- 
sirable for  us  to  consider  another  point  raised  by  defendant, 
which  may  become  material  upon  the  retrial. 

The  trial  court  instrueted  the  jury  in  terms  of  the  general 
laws  of  the  state  of  California  regulating  the  speed  of  motor 
vehicles,  etc.  The  defendant  insists  that  the  regulation  of  the 
speed  of  motor  vehicles,  being  a  regulation  of  the  use  of 
streets,  is  clearly  a  "municipal  matter,"  and  the  control  of 
the  same  is  given  to  the  city  of  San  Francisco  under  section  6 
of  article  XI  of  our  state  constitution,  and  by  the  terms  of  the 
city  charter  of  San  Francisco,  and  that  the  state  law  is  there- 
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fore  inoperative,  and  instructions  in  terms  of  the  state  law  are 
erroneous. 

It  has  been  held  in  the  case  of  Loop  Lwnher  Co.  v.  Vtm 
Lohen  Seh,  173  Cal.  228,  [159  Pac.  600],  that  in  so  far  as  a 
freeholders'  charter  makes  provision  relative  to  any  municipal 
aflfair,  it  is  the  supreme  law  paramount  to  any  law  enacted  by 
the  state  legislature,  and  general  laws  enacted  by  the  legislar 
ture  in  regard  thereto  have  no  application.  The  court  decided 
in  that  case  that  a  state  law  requiring  the  furnishing  of  a  bond 
by  a  contractor  for  the  protection  of  materialmen,  etc.,  before 
duch  contractor  shall  enter  upon  the  performance  of  any  work 
upon  buildings,  etc.,  for  the  state  or  any  county,  city,  town  or 
district  therein,  is  ineffectual  for  any  purpose  whatsoever 
where  the  city  of  San  Francisco  has  provided  in  its  charter  all 
the  conditions  to  be  imposed  upon  a  contractor  prerequisite  to 
doing  such  work,  which  conditions  do  not  include  the  giving 
of  sueh  a  bond,  and  that  a  bond  given  to  comply  with  such  a 
statute  is  given  without  consideration. 

But  this  case  proceeds  upon  the  theory  that  such  a  provision 
in  the  state  law  would  be  in  conflict  with  the  city  law,  and  the 
state  law  must  therefore  give  way  to  the  city  ordinance. 

To  the  same  effect  is  the  case  of  City  of  Los  Angeles  v.  Cen- 
trdl  Trust  Co.,  173  Cal.  323,  [159  Pac.  1169],  in  which  it  is 
said: 

"These  provisions  [in  the  city  charter  of  Los  Angeles]  re- 
lated to  municipal  affairs  and  as  we  have  said,  they  are  para- 
mount to  geueral  laws  and  supersede  such  laws  where  incon- 
sistent therewith." 

The  law,  then,  seems  to  be  that  where  there  is  a  conflict 
between  the  state  law  and  the  law  of  a  city  holding  a  freehold- 
ers' charter,  in  regard  to  a  municipal  matter,  the  city  ordi- 
nance will  prevail.  While  there  is  a  statement  in  In  re  Hoff- 
man, 155  Cal.  114,  [132  Am.  St.  Rep.  75,  99  Pac.  517], 
indicating  that  where  a  conflict  exists  between  the  charter  and 
the  state  law,  the  state  law  will  prevail — ^the  decision  of  this 
question  was  not  necessary  to  the  determination  of  the  case, 
because  the  court  decided  in  that  case  that  the  laws  under  con- 
sideration were  not  in  conflict,  and,  therefore,  such  statement 
was  mere  obiter  dicta,  and  the  case  cannot  be  considered  as 
in  conflict  with  the  other  two  cases  above  mentioned.  The 
authorities,  such  as  In  re  Smith,  26  Cal.  App.  122,  [146  Pac. 
82],  holding  that  in  case  of  conflict  the  state  law  will  prevail, 
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will  be  found  upon  examination  to  deal  with  the  laws  of  cities 
which  have  not  freeholders'  charters. 

Under  the  principle  enunciated  in  the  eases  of  Loop  Lumber 
Co.  V.  Van  Loien  Sels  and  City  of  Los  Angeles  v.  Central 
Trust  Co.,  supra,  the  question  presented  in  the  case  at  bar 
would  be  whether  or  not  the  two  laws  were  in  conflict.  But 
an  examination  of  the  question  of  whether  or  not  the  state 
motor  vehicle  law  is  in  conflict  with  the  city  ordinance  regu- 
lating the  speed  of  motor  vehicles  could  not  be  made  by  the 
trial  court  for  the  reason  that,  so  far  as  the  record  discloses, 
there  was  no  city  ordinance  before  the  court.  The  court  can- 
not take  judicial  notice  of  a  city  ordinance,  and  if  defendant 
wished  to  negative  the  effect  of  the  state  law,  he  should  have 
made  the  city  ordinance  a  part  of  the  record  so  that  the  court 
could  determine  whether  or  not  the  two  were  in  conflict  In 
the  absence  of  any  city  ordinance  in  the  record,  the  court  can- 
not proceed  upon  the  theory  that  a  conflict  exists  between  the 
city  and  the  state  laws,  and,  therefore,  for  the  purposes  of  this 
ca^se,  the  state  law  must  necessarily  be  operative.  For  it  has 
been  held  that  where  no  conflict  exists,  both  laws  will  stand 
{Ex  parte  Snowden,  12  Cal.  App.  521,  [107  Pac.  724] ),  and,  of 
course,  either  would  stand  alone  in  the  absence  of  the  other. 

The  judgment  is  reversed. 

Beasly,  J.,  pro  tern,,  and  Sturtevant,  J.,  pro  tern.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  January  21,  1919,  and  the  following 
opinion  then  rendered  thereon : 

THE  COURT.— The  petition  for  a  rehearing  is  denied,  but 
in  doing  so  it  should  be  noted  that  while  ordinarily  the  defini- 
tion of  an  intersecting  street  or  highway  may  be  that  declared 
in  the  opinion  of  the  district  court  of  appeal,  nevertheless  the 
statutory  definition  of  an  ** intersecting  highway"  (sec.  1, 
subd.  14,  Act  2331b,  General  Laws  1917)  is  the  only  one  which 
can  be  properly  applied  to  the  law  and  the  facts  of  the  case. 

All  the  Justices  concurred. 
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[OiT.  No.  1881.    Third  Appellate  District.— November  22,  1918.] 

AMANDA  FIMPLE,  as  Administratrix,  etc.,  Respondent,  v. 
SOUTHERN  PACIFIC  COMPANY  (a  Corporation). 
Appellant;  WILLIAM  J.  McKNIGHT,  Defendant. 

Neolioenge — ^Pleading. — While,  in  an  action  for  damages  caused  by 
th«  defendant's  negligence,  general  negligence  may  be  relied  on 
without  pleading  specific  acts  of  negligence,  yet  where  specific 
acts  of  negligence  are  relied  upon  for  a  recoveiy  they  must  be 
specially  pleaded. 

Id. — Smploteb  and  Emploteb — ^Action  fob  Death  or  Third  Pebson — 
Efvegt  or  Judgment  fob  Employee. — If  in  an  action  against  an 
employer  and  an  employee  for  negligently  causing  the  death  of 
a  third  person,  the  damage  was  claimed  to  have  been  produced  by 
the  employee  while  he  was  engaged  in  discharging  his  duties  as 
an  employee  of  his  codefendant,  and  the  negligence  of  the  employee 
producing  the  damage  was  not  personally  participated  in  or  aided 
by  some  negligent  act  of  the  employer  wholly  independent  of 
and  dissociated  from  the  act  of  the  employee,  then  a  verdict  acquit- 
ting the  employee  of  culpable  negligence  it  necessarily  a  Terdict 
acquitting  the  employer  aho. 

Id. — ^Rauaoads — Accident  at  Cbossing. — ^Where  in  an  action  against 
a  railway  company  and  its  engineer  for  negligently  causing  the  death 
of  a  third  person  at  a  railroad  crossing,  the  plaintiff  claimed  that 
the  railway  company  maintained  permanent  buildings  in  close 
proximity  to  the  track,  and  that  at  the  time  of  the  accident  it  had 
sidetracked  and  maintained  boxcars  near  the  crossing,  which  ob- 
structed the  view  of  the  crossing  by  those  in  charge  of  the  loco* 
motive,  it  was  requisite,  if  the  plaintiff  intended  to  rely  upon  the 
maintenance  of  the  obstructions  as  negligcmce  of  the  railway  com- 
pany, that  such  negligence  should  have  been  specially  pleaded,  and 
in  such  manner  as  clearly  to  show  that,  by  reason  of  such  negli- 
gence, the  railway  company  itself  contributed  to  the  damage  com* 
plained  of. 

Id^ — Obstructing  View  not  Negligence  Feb  Se. — The  placing  of  box- 
cars and  buildings  near  a  crossing  so  as  to  obstruct  the  view  is 
not  of  itself  negligence  as  to  persons  traveling  over  the  crossing. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Butte 
County.    H.  D.  Gregory,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  eourU 
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A.  F.  Jones  and  George  F.  Jones,  for  Appellant 
Guy  B.  Kennedy  and  J.  D.  Peteis,  for  Respondent. 

HART,  J. — Plaintiff  brought  the  action  to  recover  dam- 
ages for  the  death  of  her  husband,  alleged  to  have  been 
negligently  caused  by  the  defendants.  The  jury  returned  a 
verdict  in  favor  of  defendant,  McKnight,  and  in  favor  of 
plaintiff  against  the  defendant,  Southern  Pacific  Company,  in 
the  sum  of  twenty  thousand  dollars.  Judgment  was  entered 
accordingly  and  defendant,  Southern  Pacific  Company,  ap- 
peals from  that  portion  thereof  awarding  damages  against  it. 

Thomas  V.  Fimple  met  his  death  on  the  fourteenth  day  of 
July,  1914,  being  struck  by  a  "light"  engine  then  in  charge 
of  the  defendant  McEjiight,  while  driving  an  automobile 
across  the  railroad  tracks  of  the  corporation,  near  the  town 
of  Durham,  in  Butte  County.  With  Fimple  in  the  auto- 
mobile was  a  young  man  named  William  Drouillard,  who 
was  also  killed.  His  father,  Edward  Drouillard,  brought  an 
action  for  damages  against  the  same  defendants,  in  which 
judgment  was  entered  in  favor  of  plaintiff.  That  action  wag 
before  us  on  appeal  (Civ.  No.  1778)  and  a  decision  aflSrming 
the  judgment  was  filed  in  this  court  on  March  4,  1918. 
(Drouillard  v.  SouiJiem  Pac.  Co,,  36  Cal.  App.  447,  [172  Pac. 
405].)  A  very  full  statement  of  the  circumstances  under 
which  the  accident  occurred  may  be  found  therein,  to  which 
we  refer. 

Appellant  urges  a  reversal  of  the  judgment  on  two 
grounds :  1.  That  the  verdict  of  the  jury  exonerating  defend- 
ant McKnight  operated  also  to  exonerate  the  defendant 
Southern  Pacific  Company;  and,  2.  Contributory  negligence 
of  the  deceased. 

It  cannot  be  doubted  that  it  is  the  law  that,  unless  the 
appellant  participated  in  the  negligence  which  it  is  charged^ 
produced  the  injuries  and  consequent  death  of  the  deceased,' 
or  that  it  committed  some  different  and  distinct  act  of  negli- 
gence, separate  from  and  independent  of  that  of  its  engineer 
and  codefendant,  McKnight,  which,  concurring  with  that  of 
McKnight,  proximately  produced  the  injuries  whereby  the  de- 
ceased lost  his  life,  the  appellant  cannot  be  held  liable  for  the 
death  of  Fimple,  since  its  codefendant  and  agent  was  ao- 
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quitted  by  the  jury  of  all  blame  or  culpabflity  for  said  in- 
juries and  death.  In  other  words,  if  the  damage  was  negli- 
gently produced  by  the  defendant,  McKnight,  the  locomotive 
engineer,  while  he  was  engaged  in  discharging  his  duties  as  a 
servant  or  agent  of  the  appellant,  and  the  negligence  of  said 
defendant  so  producing  the  damage  was  not  personally  par- 
ticipated in  or  aided  by  some  negligent  act  of  the  appellant 
wholly  independent  of  and  dissociated  from  the  act  of  the  en- 
gineer, then  a  verdict  acquitting  the  latter  of  culpable  negli- 
gence is  necessarily  a  verdict  likewise  acquitting  the  appel- 
lant, for  the  very  obvious  reason  that  where  injury  is  solely 
the  result  of  the  negligence  of  the  servant  while  performing 
his  duties  as  such,  the  principal's  liability  for  such  injury  can 
follow  only  from  the  relationship  existing  between  the  master 
and  servant  as  such.  They  are  not  joint  tort-feasors,  so  that 
either  or  both  may  be  sued  for  the  tort  committed. 

The  doctrine  above  stated  has  been  explained  and  applied 
in  many  cases.  Thus,  in  Lake  Shore  etc.  B.  Co.  v.  Goldberg, 
2  ni.  App.  228,  one  of  a  number  of  defendants  jointly  sued 
in  trespass  was  acquitted.  The  appellant  had  committed  the 
trespass,  if  any  was  committed,  only  through  its  agent.  At 
the  trial  the  appellant  introduced  as  a  defense  the  judgment 
exonerating  the  defendant  first  above  referred  to.  The  re- 
viewing court,  holding  that  the  defense  should  be  sustained, 
said:  ''But  where  the  real  actor,  none  the  less  liable  person- 
ally because  acting  for  another,  is  not  guilty,  it  necessarily 
follows  that  the  party  for  whom  he  acted  cannot  be.  The 
principal  can  be  no  more  guilty  by  reason  of  the  act  of  his 
agent  than  if  he  had  committed  the  act  in  person  and  the 
party  who  was  alone  charged  to  have  committed  the  act  in 
person  was  conclusively  adjudged  not  guilty.  We  see  no 
escape  from  our  conclusion,  and  for  authority  refer  to  Thomas 
V.  Evmsey  6  Johns.  (N.  Y.)  26,  and  Eewy  v.  Fowler,  39  Me. 
326  (63  Am.  Dec.  627)." 

In  Doremus  v.  Root,  23  Wash.  710,  [54  L.  R.  A.  649,  63 
Pac.  572],  the  plaintiff  brought  the  action  against  Root  and 
the  Oregon  Railroad  &  Navigation  Company  for  damages  for 
injuries  sustained  by  the  plaintiff  in  a  collision  between  two 
freight  trains  of  the  railroad  company.  Root  was  the  con- 
ductor of  one  of  the  trains  and  the  plaintiff  a  fireman  on  the 
other.  The  collision  was  due,  so  it  was  allcfrod,  to  the  failure 
of  Rooty  who  had  been  duly  apprised  of  an  approaching  train 
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from  the  opposite  direction,  to  obey  instractions  given  him 
to  stop  and  sidetrack  his  train  at  a  certain  named  station  and 
there  wait  until  the  other  train  passed.  The  verdict  rendered 
was  in  favor  of  the  plaintiff  as  against  the  railroad  company, 
but  was  silent  as  to  Boot,  and  the  Washington  court  held  such 
silence  to  be  tantamount  to  an  acquittal  of  Root  of  culpabil- 
ity. Judgment  was  rendered  upon  the  verdict  in  favor  of  the 
plaintiff  against  the  railroad  company  and  in  favor  of  Root, 
and  the  supreme  court  reversed  the  judgment  and  remanded 
the  case,  with  instructions  to  the  court  below  to  enter  judg- 
ment for  the  railroad  company.  The  principle  above  re- 
ferred to  was  elaborately  considered  in  that  case,  the  court 
holding  that  the  exoneration  of  Root  from  legal  responsibility 
for  the  injuries  received  by  the  plaintiff  necessarily  operated 
to  acquit  the  railroad  company  of  blame.  The  court,  among 
other  things,  said:  "It  must  be  borne  in  mind,  however,  that 
there  are  wide  distinctions  between  the  ordinary  action  for 
injuries,  where  all  of  the  defendants  participated  in  the 
wrongful  act  which  caused  the  injury,  and  actions  like  the 
one  before  us,  where  one  is  liable  because  he  committed  the 
act  and  the  other  by  operation  of  law,  both  with  respect  to 
the  relations  of  the  defendants  to  each  other  and  to  the  in- 
jured person.  Joint  tort-feasors  are  liable  to  the  injured 
person  (other  than  that  he  may  have  but  one  satisfaction)  as 
if  the  act  causing  the  injury  was  the  separate  act  of  each  of 
them,  and  they  have,  except  in  certain  special  cases,  no  right 
of  contribution  among  themselves.  But  the  defendants  in 
this  character  of  action  are  in  no  sense  joint  tort-feasors,  nor 
does  their  liability  to  the  plaintiff  rest  on  the  same  or  like 
grounds.  The  act  of  an  employee,  even  in  legal  intendment, 
is  not  the  act  of  his  employer,  unless  the  employer  either  pre- 
viously directs  the  act  to  be  done  or  subsequently  ratifies  it. 
For  injuries  done  by  the  negligent  act  of  an  employee  not 
directed  or  ratified  by  the  employer  the  employee  is  liable 
because  he  committed  the  act  which  caused  the  injury,  while 
the  employer  is  liable,  not  as  if  the  act  was  done  by  himself, 
but  because  of  the  doctrine  of  respondeat  superior — the  rule 
of  law  which  holds  the  master  responsible  for  the  negligent 
act  of  his  servant  committed  while  the  servant  is  acting  within 
the  general  scope  of  his  employment,  and  engaged  in  his 
master's  business.  The  primary  liability  to  answer  for  such 
an  act  therefore  rests  upon  the  employee,  and  when  the  em- 
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ployer  is  compelled  to  answer  in  damages  therefor  he  can  re- 
cover over  against  the  employee.  (Oceanic  Steam  Nav,  Co., 
Ltd,,  V.  Compania  Trans,  Espanola,  134  N.  Y.  461,  [30  Am. 
St.  Rep.  685,  31  N,  E.  987] ;  note  to  VUlage  of  Carttnlle  v. 
I  Cook  (111.),  16  Am.  St.  Rep.  248;  Shearman  &  Redfield  on 
Negligence,  5th  ed.,  sec.  242 ;  2  Van  Fleet  on  Former  Adjudi- 
cation p.  1162.)  ...  In  such  an  action,  whether  brought 
against  the  employer  severally  or  jointly  with  the  employee, 
the  gravamen  of  the  charge  is,  and  must  be,  negligence  of  the 
employee ;  and  no  recovery  can  be  had  unless  it  be  proven  and 
found  by  the  jury,  that  the  employee  was  negligent.  Stated 
in  another  way :  if  the  employee  who  causes  the  injury  is  free 
from  liability  therefor,  the  employer  must  also  be  free  from 
liability.'*  (See,  also,  New  Orleans  etc.  B.  B.  Co.  v.  J  opes, 
142  U.  S.  18,  [35  L.  Ed.  919,  12  Sup.  Ct.  Rep.  109].) 

In  Bradley  v.  BosentTud,  154  Cal.  420,  [129  Am.  St.  Rep. 
171,  97  Pac.  875],  the  plaintiff  sued  for  the  recovery  of  dam- 
ages for  injuries  sustained  while  engaged  in  working  for  the 
defendant  corporation,  the  complaint  alleging  that  the  plain- 
tiff was  employed  by  the  company  through  Rosenthal,  its 
agent,  to  assist  in  constructing  telephone  lines  for  the  com- 
pany, that  the  defendants  carelessly,  etc.,  furnished  certain 
poles  from  which  the  wires  were  to  be  strung  which  were  very 
brittle  and  unfit  for  said  purpose,  and  that  while  he  was  in 
the  act  of  ascending  one  of  said  poles,  in  a  careful  and  work- 
manlike manner,  for  the  purpose  of  adjusting  the  wires 
thereto,  said  pole,  "by  reason  of  its  brittleness  and  unfitness 
for  said  purpose  broke,"  the  result  of  which  was  that  he  was 
thrown  violently  to  the  ground,  receiving  the  injuries  for 
which  he  sought  damages.  The  defendants  interposed  sep- 
arate answers,  Rosenthal  admitting  his  employment  by  the 
company  as  a  lineman  and  that  he  employed  the  plaintiff,  but 
averred  that  in  the  employment  of  plaintiff  he  did  so  solely 
as  the  agent  of  the  company.  He  denied  the  furnishing  of 
unfit  and  unsuitable  poles.  The  cause  was  tried  by  a  jury, 
and  to  them  the  trial  court  gave  an  instruction  that  if  Rosen- 
thal was  the  agent  of  the  company,  and  in  his  capacity  as 
such  agent  employed  the  plaintiff,  **you  cannot  find  or  assess 
damages  against  him."  The  jury  found  for  Rosenthal,  ex- 
onerating him  from  liability  for  the  injuries  received  by  the 
plaintiff  and  in  favor  of  the  latter  as  against  the  telephone 
company,  and  judgment  was  entered  accordingly.    Reversing 
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the  judgment,  the  supreme  court  said:  ''Not  one  word  of  evi- 
dence tends  to  establish  any  direct  personal  participation, 
personal  knowledge  or  personal  culpability  upon  its  [the  com- 
pany *s]  part,  or  that  its  employee,  Rosenthal,  was  in  any  way 
carrying  out  its  express  instructions  in  the  particular  matter 
for  the  doing  of  which  negligence  is  charged.  Under  such 
circumstances  the  employer  is  liable  only  because  of  the  rule 
of  law  which  holds  him  responsible,  as  well  for  the  undirected 
as  for  the  directed  act  of  the  agent  within  the  scope  of  his 
employment.  In  such  kind  of  cases  where  there  have  been  no 
express  instructions  for  the  doing  of  the  act  complained  of 
in  the  particular  way,  the  principal  and  agent,  master  and 
servant,  are  not  joint  tort-feasors.  The  employee's  responsi- 
bility is  primary.  He  is  responsible  because  he  committed  the 
wrongful  or  negligent  act.  The  employer's  responsibility  is 
secondary,  in  the  sense  that  he  has  committed  no  moral 
wrong,  but  under  the  law  is  held  accountable  for  his  agent's 
conduct  While  both  may  be  sued  in  a  single  action,  a 
verdict  exonerating  the  agent  must  necessarily  exonerate  the 
principal,  since  the  verdict  exonerating  the  agent  is  a  declara- 
tion that  he  has  done  no  wrong,  and  the  principal  cannot  be 
responsible  if  the  agent  has  committed  no  tort  While  no 
right  of  contribution  exists  between  joint  tort-feasors, 
whether  sued  separately  or  collectively,  there  exists  in  the 
kind  of  case  here  presented  much  more  than  the  mere  right  of 
contribution.  The  principal  who  has  been  obliged  thus  to 
pay  for  the  unauthorized  negligent  act  of  his  agent  resulting 
in  injury  may  indemnify  himself  to  the  full  amount  against 
his  agent"  (See,  also,  Thompson  v.  Southern  Pacific  Co.,  31 
Cal.  App.  567,  575,  [161  Pac.  21] ;  1  Cooley  on  Torts,  3d  ed., 
255,  and  the  cases  cited  in  Bradley  v.  Rosenthal,  on  pages  424, 
425  of  154  Cal.,  [129  Am.  St  Rep.  171,  97  Pac.  875].) 

The  record  in  this  case  does  not  disclose  a  partide  of  evi- 
dence showing  or  even  tending  to  establish  any  ''direct  per- 
sonal participation,  personal  knowledge  or  i>er8onal  culpabil- 
ity" upon  the  part  of  the  appellant,  "or  that  its  employee, 
McEiiight,  was  in  any  way  carrying  out  its  express  instruc- 
tions in  the  particular  matter  for  the  doing  of  which  negli- 
gence is  here  charged."  Therefore,  as  stated  in  the  outset  of 
this  opinion,  unless  it  is  appropriately  claimed  by  the  com- 
plaint and  shown  by  the  evidence  that  the  appellant  person- 
ally participated  in  the  negligence  of  which  McEnight  is 
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alleged  to  have  been  guilty,  or  itself  committed  some  act  or 
acts  of  negligence,  either  of  omission  or  commission,  other 
than  and  separate  from  the  act  of  negligence  charged  against 
McEnight,  which  contributed  to  the  damage  complained  of,  or, 
concurring  with  the  negligence  charged  against  McEnight, 
produced  said  damage,  the  judgment  against  the  appellant 
cannot,  upon  the  doctrine  asserted  in  the  cases  above  referred 
to  and  quoted  from,  be  upheld.  And  that  appellant  was 
guilty  of  an  act  of  negligence,  separate  and  distinct  from  that 
charged  against  its  employee,  McEnight,  which,  in  conjunc- 
tion with  that  of  McEnight,  proximately  caused  the  death  of 
the  deceased,  is  precisely  what  the  respondent  here  claims  as 
an  offset  to  the  ineluctable  effect  of  the  above  considered  de- 
cisions in  cases  of  this  kind. 

It  is  contended  that  the  plaintiff,  in  her  complaint,  not  only 
pleads  acts  of  negligence  on  the  part  of  the  engineer  which 
bring  home  to  the  appellant  liability  for  its  servant's  said  acta 
under  the  rule  of  respondeat  superior,  but  further  pleads  that 
the  appellant  itself  was  negligent  in  that,  at  and  in  close 
proximity  to  the  crossing  where  the  unfortunate  accident 
occurred,  it  maintained  permanent  buildings  and,  at  the  time 
of  the  accident,  had  sidetracked  and  maintained  boxcars  near 
said  crossing,  which  buildings  and  boxcars  so  obstructed  the 
view  of  the  crossing  by  those  in  charge  of  a  locomotive  travel- 
ing in  a  southerly  direction  as  to  prevent  them  from  seeing  the 
crossing. 

Thus  an  examination  herein  of  plaintiff's  pleading  becomes 
necessary.  First,  it  is  well  to  state  the  well-understood  rule 
of  pleading  in  negligence  cases  that,  while  general  negligence 
may  thus  be  relied  upon  without  pleading  specific  acts  of 
negligence,  yet,  where  specific  acts  of  negligence  are  relied 
upon  for  a  recovery,  they  must  be  specially  pleaded.  The 
charging  part  of  the  complaint  is  as  follows:  ''That  while  said 
Thomas  V.  Pimple  was  operating  and  driving  said  automobile 
along  said  public  highway  and  county  road  as  aforesaid,  and 
as  said  automobile  reached  said  public  crossing  at  the  point 
hereinabove  alleged,  at  about  the  hour  of  12 :57  P.  M.  on  said 
fourteenth  day  of  July,  1914,  and  was  crossing  over  and 
across  said  tracks  of  said  defendant  Southern  Pacific  Com- 
pany, said  defendant  Southern  Pacific  Company,  through  and 
by  its  agent,  servant,  and  employee,  defendant  William  J.  Mc- 
Enight, who  was  then  and  there  the  locomotive  engineer  and 
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engine  foreman  in  charge  of  said  locomotive,  negligently  and 
carelessly,  vnthout  whistle  being  iloum  or  bell  rung  or  any 
warning  or  signal  of  any  kind  or  character  being  given  before 
reaching  said  public  highway  and  county  road  [italics  ours], 
ran  one  of  its  locomotives,  operated  by  steam,  in  a  southerly 
direction  along  said  tracks,  across  said  highway  and  county 
road  at  said  crossing,  at  a  great  and  negligent  rate  of  speed ; 
that  the  defendants  negligently  and  carelessly  operated  said 
locomotive  at  a  high  and  careless  rate  of  speed  at  said  place, 
notwithstanding  the  fact  that  said  public  crossing  was  con- 
cealed from  view  by  buildings  and  boxcars  along  the  side  of 
said  crossing,  which  said  buildings  and  boxcars  obstructed  the 
view  thereof  by  the  persons  in  charge  of  said  locomotive, 
which  fact  was  well  known  to  said  defendants  at  and  prior 
to  said  fourteenth  day  of  July,  1914 ;  that,  by  reason  of  said 
negligent  and  careless  rate  of  speed,  and  by  reason  of  said 
careless  and  negligent  operation  of  said  locomotive,  and  by 
reason  of  the  careless  and  negligent  omission  and  failure  to 
blow  a  whistle,  or  ring  a  beU,  or  to  give  any  u^aming  or  signal 
of  any  kind  or  character  before  reaching  said  public  highway 
and  county  road  as  aforesaid,  the  said  locomotive  struck  said 
automobile  [italics  ours],  which  said  Thomas  Y.  Fimple  was 
operating  and  driving,  as  aforesaid,  throwing  said  Thomas  V. 
Fimple  out  of  said  automobile  a  distance  of  twenty  or  thirty 
feet,  thereby  killing  said  Thomas  V.  Fimple ;  that  said  defend- 
ant William  J.  McKnight  was  at  all  of  the  times  mentioned 
herein,  the  locomotive  engineer  in  charge  of  said  locomotive, 
and  was  acting  jointly  in  conjunction  with  said  defendant 
corporation,  in  the  care,  management,  direction  and  control 
thereof  at  said  time." 

It  will  not  be  denied  that,  if  the  plaintiff  intended  to  rely 
upon  the  maintenance  of  the  alleged  obstruction  referred  to 
as  a  ground  for  recovery  against  the  appellant,  it  was  requisite 
that  the  alleged  negligence  therein  involved  should  have  been 
specially  pleaded  and  in  such  manner  as  clearly  to  show  thai, 
by  reason  of  such  negligence,  the  appellant  itself  contributed 
to  the  damage  complained  of. 

It  is  not  necessary  to  take  apart  or  analyze  herein  the  aver- 
ments of  the  complaint  and  thus  consider  them  to  show  that 
nowhere  does  that  pleading  disclose  any  act  or  acts  of  negli- 
gence except  those  involved  in  the  allegations  italicized  above, 
which  are  confined  to  the  alleged  acts  of  negligence  of  the 
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engineer  in  running  the  train  at  a  great  and  an  unauthorized 
rate  of  speed,  and  the  failure  of  the  engineer  to  sound  a 
'Whistle  or  ring  a  bell  or  give  any  other  of  the  usual  warnings 
of  the  approach  of  trains  to  a  station  or  a  crossing.  While 
the  complaint  plainly  says  that,  '*by  reason  of  said  negligent 
and  careless  rate  of  speed,  and  by  reason  of  said  careless  and 
negligent  operation  of  said  locomotive,  and  by  reason  of  the 
careless  and  negligent  omission  and  failure  to  blow  a  whistle, 
or  ring  a  bell,  or  to  give  any  warning  or  signal  of  any  kind 
or  character  before  reaching  said  public  highway,"  etc.,  there 
is  no  averment  that  the  deceased  lost  his  life  by  reason  of  the 
obstruction  of  the  view  of  the  crossing  because  of  the  build- 
ings and  boxcars  referred  to  so  that  said  crossing  could  not  be 
seen  by  those  having  charge  of  the  locomotive  at  the  time  of 
the  accident. 

In  Thompson  v.  Southern  Pacific  Co,,  31  Cal.  App.  567, 
[161  Pac.  21],  the  complaint  alleged  that,  for  a  long  time 
prior  to  the  time  of  the  accident  therein  complained  of,  the 
railroad  company  negligently  and  carelessly  permitted  to 
grow  up  and  mature  on  the  right  of  way  of  its  track  where 
the  same  crossed  the  public  highway  at  which  the  company's 
train  collided  with  the  plaintiff's  automobile,  resulting  in  the 
injuries  complained  of,  a  dense  growth  of  sunflowers  and 
weeds  to  such  a  height  that  thus  the  view  was  so  obstructed 
that  a  person  traveling  on  said  highway  in  an  easterly  direc- 
tion across  the  company's  track  could  not  see  the  railroad 
track  or  a  locomotive  engine  or  a  train  of  cars  thereon  for 
any  distance  looking  in  the  southeasterly  direction  of  said 
railroad  track,  "except  at  a  point  near  and  almost  imme- 
diately upon  said  railroad  track." 

The  gravamen  of  the  plaintiff's  cause  of  action,  as  it  was 
set  forth  in  the  complaint  in  that  case,  was  that  the  engineer 
and  fireman  in  charge  of  the  locomotive  failed,  upon  ap- 
proaching the  crossing  where  the  alleged  injuries  were  re- 
ceived, to  give  warning  in  due  time  of  the  approach  of  the 
train  by  blowing  a  whistle  or  ringing  a  bell  or  otherwise  sig- 
naling its  approach  to  the  crossing. 

It  is  plainly  manifest  that  the  allegations  in  that  case,  as 
to  the  weeds  and  sunflowers  growing  near  the  track  of  the 
company,  thereby  obstructing  the  view  of  approaching  trains, 
come  much  nearer  to  charging  that  the  railroad  company 
actually  participated  in  the  accident  than  do  the  allegations  as 
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to  the  alleged  obstruction  caused  by  the  buildings  and  boxcara 
in  this  case ;  yet  this  court,  in  the  Thompson  case,  referring  to 
the  contention  that  **  appellant  did  actually  participate  in  the 
accident  by  reason  of  permitting  the  growth  of  weeds  and 
trees  so  as  to  obstruct  the  view  of  the  track/'  said:  ''But 
from  respondent's  standpoint  upon  the  assumption  that  he 
was  exercising  ordinary  care,  it  is  quite  clear  from  the  record 
that  he  would  have  been  apprised  of  the  danger  if  the  bell 
had  been  properly  rung  and  the  whistle  sounded.  He  can 
justify  his  cause  of  action  only  upon  the  theory  that  these 
precautions  were  omitted.  If  he  had  conceded  that  these 
usual  warnings  were  sounded,  he  would  have  had  no  cause 
with  which  to  go  to  the  jury,  as  he  showed  no  reason  why  he 
would  or  could  not  have  heard  them  in  time  to  avoid  the  col- 
lision. Indeed,  he  alleges  in  his  complaint  that  he  would  have 
heard  the  warning  if  it  had  been  given.  The  presence  of  the 
weeds  simply  emphasized  the  importance  and  duty  of  great 
care  on  the  part  of  those  in  charge  of  the  train,  and  we  repeat 
that  since  they  were  acquitted  of  negligence,  the  jury,  to  be 
consistent,  should  have  gone  a  step  further  and  exonerated 
the  appellant." 

As  before  stated,  the  negligence  pleaded  and  so  relied  upon 
by  the  plaintiff  in  this  case  is  in  the  omLssion  of  the  engineer 
to  sound  the  whistle  and  ring  the  locomotive  bell,  and,  as  in 
the  Thompson  case,  the  maintenaiice  of  the  obstruction  re- 
ferred to  only  made  it  the  more  imperative  that  that  duty 
should  have  been  performed  by  the  engineer  as  his  train  ap- 
proached the  crossing.  But,  after  all,  we  are  not  prepared  to 
say  that  the  mere  maintenance  of  the  buildings  and  the  side- 
tracking of  the  cars  as  indicated  would  constitute  negligence 
in  the  appellant,  unless  it  were  additionally  shown  that  the 
company  had  also  negligently  failed  to  employ  the  necessary 
means  for  protecting  the  traveling  public  against  the  added 
danger,  if  any,  which  had  been  created  in  and  about  the  cross- 
ing by  reason  of  the  presence  of  the  said  buildings  and  box- 
cars. Weeds  and  sunflowers  have  absolutely  no  value,  so  far 
as  a  railroad  is  concerned,  but,  indeed,  are  a  nuisance  where 
they  are  permitted  to  grow  along  the  roadway  of  a  railroad 
to  a  height  to  interfere  with  the  proper  and  safe  operation  of 
railroad  trains.  Buildings  erected  near  railroad  tracks  are 
generally  put  there  for  some  purpose  in  connection  with  the 
business  of  the  railroad,  and  the  sidetracking  of  boxcars  on 
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sidings  may  always  be  assumed  to  be  necessary  for  the  pur- 
poses of  the  company's  traflSc.  Neither  is  a  nuisance  of  itself, 
and  can  only  become  so  when  it  is  shown  either  that  they  are 
unnecessarily  maintained,  or  are  put  in  a  place  where  the 
exigencies  of  the  company's  business  and  traffic  do  not  require 
them  to  be  maintained,  or  where  their  maintenance,  though 
necessary  for  the  business  of  the  company,  has  had  the  effect 
of  making  a  crossing  near  which  they  are  maintained  more 
dangerous  or  perilous  for  use  by  the  traveling  public,  and  the 
company  has  not  employed  added  precautions  for  the  safety 
of  the  public  commensurate  with  the  perils  of  the  crossing 
thus  added  thereto. 

Thus  we  are  constrained  to  reverse  the  judgment.  It  is 
not  necessary,  in  view  of  the  law  applicable  to  this  case,  for 
us  to  decide  whether  there  is  evidence  sufficient  in  probative 
force  to  support  the  finding  of  the  jury  that  the  death  of 
Fimple  was  due  to  the  negligence  of  the  engineer  by  failure 
to  give  due  and  proper  and  the  usual  warning  of  the  approach 
of  the  train  toward  the  crossing,  yet  it  is  not  at  all  improper 
to  say  that,  if  the  negligence  of  the  engineer,  as  daimed,  was 
at  the  bottom  of  the  unfortunate  and  fatal  accident  which  is 
responsible  for  this  action,  it  is  greatly  to  be  deprecated  that 
the  law — the  law  as  we  have  presented  it  herein,  and  which 
has  been  plainly  laid  down  and  explained  by  the  higher 
courts — is  such  that  the  guilty  cannot  be  made  to  suflPer  for 
the  consequences  of  their  culpability,  and,  at  the  same  time, 
those  who  have  therefrom  suffered  so  grievous  a  wrong  given 
some  reparation  for  the  great  loss  sustained.  But  a  funda- 
mental mistake  in  this  case,  in  view  of  the  law  as  it  has  been 
expounded  and  is  now  applied  by  the  courts  in  this  kind  of  a 
case,  was  in  joining  the  engineer  with  the  appellant  as  a  de- 
fendant, even  though  it  may  be  true,  as  has  been  expressly 
held  to  be  so  in  some  other  jurisdictions,  that  a  railroad  com- 
pany or  other  defendant  in  a  case  for  the  recovery  of  dam- 
ages for  a  tort,  may  compel  his  servant,  who  has  negligently 
committed  an  injury  to  person  or  property  while  engaged  in 
performing  his  duties  as  such  servant,  to  come  in  and  defend 
the  action,  if  such  servant  has  not  already  been  joined  as  a 
defendant  by  the  plaintiff.  A  verdict  against  the  principal, 
if  there  was  evidence  to  support  it,  would  be  upheld,  and  if 
it  transpired  that  the  delict  complained  of  was  the  result 
solely  of  the  negligence  of  the  servant,  or  that  the  principal 
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did  not  personally  participate  in  such  negligence,  the  matter 
of  reimbursement  of  the  principal  for  the  loss  so  sustained  by 
reason  of  the  negligence  of  his  servant  would  be  a  matter  to 
be  fought  out  between  the  principal  and  his  culpable 
employee. 

But,  as  declared,  we  are  required  to  apply  the  law  as  we 
find  it  laid  down  to  the  facts  as  they  have  been  made  to 
appear  in  the  record,  and  thus  guided,  there  is  no  other  alter- 
native open  to  us  in  this  ease  but  to  reverse  the  judgment,  and 
such  is  the  order. 

Chipman,  P.  J.,  and  Burnett,  J.,  concurred* 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  December  23,  1918,  and  the  follow- 
ing opinion  then  rendered  thereon: 

THE  COURT.— In  an  application  for  a  rehearing  of  this 
case,  it  is  intimated  that  it  was  the  duty  of  the  fireman  on  the 
locomotive  to  ring  the  bell  and  sound  the  whistle  as  the  train 
approached  crossings,  and  that  in  this  case,  therefore,  the 
negligence  of  the  Southern  Pacific  Company  results  from  the 
failure  of  the  fireman,  who  was  not  made  a  party  to  this  action, 
to  give  those  warnings  as  the  train  was  approaching  the  cross- 
ing where  the  automobile  was  struck  by  the  locomotive. 

There  are,  we  think,  two  answers  to  the  proposition  so  made, 
viz. :  1.  That  the  undisputed  testimony  of  the  engineer  is  that 
bf,  as  such  engineer,  was  in  charge  of  the  locomotive  on  the 
occasion  of  the  accident,  and  from  this  testimony  it  is  to  be 
assumed,  if  not  presumed,  that  the  fireman,  in  the  discharge  of 
his  duties  as  such,  was  entirely  subject  to  the  control  and 
orders  of  the  engineer,  and  whether  in  such  case  the  fireraaji's 
duty  was  to  sound  the  whistle  or  ring  the  bell,  or  to  perform, 
both  such  acts,  when  ordered  by  the  engineer  to  do  so,  it 
not  material;  2.  That  the  complaint  contains  no  charge  of 
negligence  against  the  fireman  and  nowhere  attempts  to 
impute  to  the  Southern  Pacific  Company  any  negligence  of 
which  the  fireman  might  have  been  guilty.  To  the  contrary, 
the  complaint  alleges  that  the  engineer,  McKnight,  was  **the 
locomotive  engineer  and  engine  foreman  in  charge  of  said 
locomotive,"  and  that  the  **said  defendant.  Southern  Pacific 
Company,  through  and  by  its  agent,  servant,  and  employee, 
defendant  Williun  J.  McKnight^  negligently  and  carelesfiiy" 
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did  the  damage  complained  of.  Thus  it  is  very  dear  that 
the  plaintiflf  did  not  rely  upon  the  negligence  of  the  fireman, 
if  any  he  was  guilty  of,  but  that  the  whole  theory  of  her  case, 
as  made  by  her  complaint,  was  that,  if  the  Southern  Pacific 
Company  was  at  all  culpable  in  the  matter,  it  was  wholly 
through  the  alleged  negligence  of  McBoiight,  the  engineer 
then  in  charge  of  the  locomotive.  We  think  that  if  the  plain- 
tiff intended  to  rely  upon  any  negligence  of  the  fireman,  and 
80  connect  the  Southern  Pacific  Company  with  such  negligence 
upon  the  doctrine  of  respondeat  superior,  it  was  incumbent 
upon  her  to  plead  such  negligence,  just  as  it  would  have  been 
her  duty  to  do  if  she  had  relied  on  negligence  of  the  com- 
pany's station  agent  or  any  other  servant  of  the  defendant 
company. 

As  gratifying  as  it  would  certainly  be  to  this  court  to  see 
the  plaintiflf  receive  adequate  compensation  for  the  great  loss 
she  has  sustained,  assuming  that  the  damage  was  the  direct 
result  of  the  negligence  of  the  company's  locomotive  engineer 
and  servant,  we  cannot  see  our  way  clear  to  recede  from  the 
conclusion  at  which  we  originally  arrived  herein. 

The  petition  must  be  denied,  and  it  is  so  ordered. 


[Ciy.  No.   2587.    Second  Appellate  District,  DWlsioii  One. — ^NoTember 

23,  1918.} 

C.    B.    JORDAN,    Appellant,    v.    F.    T.    SCOTT    et    al., 
Respondents. 

Landlord  and  Tisnant — Teansfer  of  Lease  by  Tenant — ^LuBHiiTT  o» 
Original  Lessee. — A  eale  and  transfer  of  a  leasehold  by  a  tenant, 
even  with  fbe  consent  of  the  landlord,  does  not  release  the  tenant 
from  liability  under  his  covenants  in  the  lease. 

L). — Action  por  Rent  —  Release  op  Lessee — Finding  Oontrart  to 
Evidence. — In  this  action  to  recover  from  the  original  lessee  the 
rent  due  under  a  lease,  the  finding  that  the  defendant  had  been 
released  by  an  agreement  entered  into  by  the  plaintiff,  who  was  the 
assignee  of  the  lessor,  is  contrary  to  the  evidence,  there  having  been 
no  release  in  writing  and  no  ''new**  consideration  for  the  alleged 
release. 
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iDb— TftAMsm  or  Emtiu  EsTAn— Assionicxht.— When  a  tenant 
tranifen  Ida  entire  interest  in  either  the  whole  or  a  part  of  the 
demised  premises,  the  legal  eifeet  is  an  assignment  and  not  a  sub- 
letting, regardless  of  the  form  of  the  instrument  or  eonvejanee 
hj  whieh  the  term  is  disposed  of. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Lob 
Angeles  County.    Charles  Wellborn,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

George  H.  Woodruff  and  Clyde  C.  Shoemaker,  for  Appel- 
lant. 

Eugene  A.  Tucker  and  Harriman  ft  Ryckman  for  Be- 
spondents. 

MYEBS,  J.,  pro  iem, — ^Plaintiff  appeals  from  a  judgment 
in  favor  of  defendants  in  an  action  to  recover  rent  due  and 
unpaid  under  a  written  lease  of  a  certain  storeroom  in  the  city 
of  Los  Angeles.  On  December  1,  1911,  plaintiff's  assignor, 
Marsh,  leased  the  premises  in  question  to  defendant  Scott  for 
a  term  which,  as  extended  by  a  supplemental  agreement  in 
writing,  expired  January  31, 1915,  and  Scott  entered  into  pos- 
session thereunder.  November  30,  1912,  Scott,  by  a  written 
agreement  which  was  in  form  and  terms  a  sublease,  but  which 
plaintiff  contends  was  in  legal  effect  a  pro  tanto  assignment, 
demised  a  specified  portion  of  the  leased  premises  to  one 
Ostrow  for  a  term  one  day  longer  than  his  own  term,  to  wit, 
until  February  1,  1915,  and  Ostrow  entered  into  possession  of 
that  portion  of  the  premises. 

On  January  1,  1913,  Scott  sold,  assigned,  and  delivered  to 
Gaudreau  and  Wilson  his  lease  from  Marsh  and  his  lease  or 
contract  with  Ostrow,  and  Gaudreau  and  Wilson  thereupon 
entered  into  possession.  On  March  19,  1913,  Ostrow  sold  and 
assigned  to  defendant  Tuck  her  sublease  or  agreement  for  a 
specified  part  of  the  premises,  and  Tuck  entered  into  posses- 
sion thereof. 

No  part  of  the  rent  was  paid  to  plaintiff  or  his  assignor  sub- 
sequent to  June,  1913,  but  defendant  Tuck  paid  in  full  the 
rent  reserved  under  his  contract  for  a  portion  of  the  premises 
so  long  as  he  continued  in  possession  thereof,  to  defendant 
Gaudreau.    This  was  paid  at  the  rate  of  $55  per  month,  which 
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plaintiff  alleged  and  prodnced  evidence  to  prove  was  the  pro- 
portionate share  of  the  rent  of  the  whole  premises  chargeable 
to  the  portion  thereof  occupied  by  Tuck.  The  foregoing  facta 
were  all  found  by  the  court,  except  that  it  made  no  finding  as 
i  to  the  proportionate  rental  value  of  the  premises  occupied  by 
Tuck.  The  court  held  that  Tuck's  contract  was  a  sublease 
and  that  he  was,  therefore,  not  liable  to  the  plaintiff. 

As  to  the  defendant  Scott,  the  court  found  that  on  March  1, 
1913,  two  months  after  he  had  sold  and  delivered  his  leasehold 
interest  to  Gaudreau  and  Wilson,  the  landlord,  Marsh,  re- 
leased him  from  the  covenants  of  his  lease  by  an  agreement 
made  at  that  time.  The  sole  question  in  this  connection  is 
whether  or  not  the  finding  is  supported  by  the  evidence.  It 
is  well  settled  that  a  sale  and  transfer  of  his  leasehold  by  a 
tenant,  even  with  the  consent  of  the  landlord,  does  not  have 
the  effect  of  releasing  him  from  his  liability  under  the  cove- 
nants of  the  lease.  (Bonetti  v.  Treat,  91  Cal.  223,  [14  L.  R.  A. 
151,  27  Pac.  612] ;  Brosmn  v.  Kramer,  135  Cal.  36,  [66  Pac. 
979] ;  Schehr  v.  Berkey,  166  Cal.  157,  [135  Pac.  41] ;  Henne 
V.  Summers,  23  Cal.  App.  763,  [139  Pac.  907].) 

The  court  further  found  that  thereafter  Marsh  recognized 
and  accepted  Gaudreau  and  Wilson  as  his  tenants,  received 
and  collected  rents  from  them,  and  at  no  time  thereafter  recog- 
nized Scott  as  a  tenant,  or  demanded  rent  from  him,  prior  to 
the  bringing  of  this  suit.  But  no  claim  is  here  made  of  a 
novation,  and  there  could  be  none  because  the  assent  of  three 
parties  is  requisite  to  such  a  contract,  and  there  is  no  evidence 
of  such  assent  on  the  part  of  Gaudreau  and  Wilson. 

The  substan<je  of  the  testimony  of  defendant  Scott  in  sup- 
port of  the  finding  of  a  release  (reduced  to  narrative  form) 
is  as  follows:  *'I  had  a  talk  with  Marsh  in  March,  1913.  He 
said  he  wanted  me  to  make  the  transfer  over  to  the  other  par- 
ties, the  parties  in  possession,  and  I  agreed  to  do  it.  He  said 
at  the  present  time  he  was  not  situated  to  collect  the  rents 
from  them  and  they  would  like  to  have  the  matter  fixed  up  so 
they  could  recognize  the  other  parties  and  accept  their  rents. 
And  he  said  that  he  would  give  me  a  release  from  the  original 
lease  that  I  held,  had  held,  and  he  brought  out  papers  and  I 
signed  them  and  gave  them  back  to  Mr.  Marsh.  He  said  that 
if  I  signed  those  papers  I  would  be  absolutely  released  from 
the  payment  of  any  other  moneys."  The  paper  which  he  then 
signed  was  as  follows: 
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"Los  Angeles,  Cal.,  3/1, 1913. 

''In  consideration  of  one  dollar,  the  receipt  whereof  is 
hereby  acknowledged,  I  hereby  transfer,  assign  and  set  over 
nnto  Gaudreau  &  Wilson  all  my  right,  title  and  interest  in  the 
within  lease,  sabject  to  all  its  terms  and  conditions  This 
transfer  does  not  consent  to  any  farther  transfers  of  the 
:within  lease. 

"P.  T.  Scott/' 

This  testimony  was  corroborated  by  another  witness  and 
denied  by  Marsh;  but  it  was,  of  conrse,  amply  sufficient  to 
support  the  finding,  if  such  a  parol  agreement  under  those 
circumstances  could  have  the  legal  effect  of  a  valid  release. 
Section  1541  of  the  Civil  Code  provides:  ''An  obligation  is 
extinguished  by  a  release  therefrom  given  to  the  debtor  by 
the  creditor,  upon  a  new  consideration,  or  in  writing,  with  or 
without  new  consideration." 

Here  there  was  no  release  in  writing,  and  it  remains  only  to 
consider  whether  there  was  "a  new  consideration." 

Consideration  is  defined  by  Civil  Code,  section  1605  as  fol* 
lows:  "Any  benefit  conferred,  or  agreed  to  be  conferred,  upon 
the  promisor,  by  any  other  person,  to  which  the  promisor  is 
not  lawfully  entitled,  or  any  prejudice  suffered,  or  agreed  to 
be  suffered,  by  such  person,  other  than  such  as  he  is  at  the 
time  of  consent  lawfully  bound  to  suffer,  as  an  inducement  to 
the  promisor,  is  a  good  consideration  for  a  promise." 

Aa  was  well  said  by  the  supreme  court  of  New  Jersey  in 
Conover  v.  StQlweU,  34  N.  J.  L.  54,  at  page  57:  "It  must  be 
either  such  as  deprived  the  person  to  whom  the  promise  was 
made  of  a  right  which  he  before  possessed,  or  else  conferred 
upon  the  other  party  a  benefit  which  he  could  not  otherwise 
have  had.  Thus,  part  payment  of  a  debt  overdue  is  not  a 
valid  consideration  for  an  agreement  to  postpone  or  discharge 
the  payment  of  the  residue  (citing  cases).  So  a  promise  to 
pay  increased  compensation  for  services  which  the  party  was 
under  a  prior  legal  obligation  to  render,  is  not  valid."  (Cit- 
ing cases.) 

Was  Scott  deprived  of  any  right,  or  did  he  suffer  or  agree 
to  suffer  any  prejudice  on  this  occasion  t  We  think  not.  The 
only  thing  he  did  or  promised  to  do  was  to  sign  the  written 
assignment  of  lease  to  Gaudreau  and  Wilson.  He  had  already, 
two  months  previously,  sold,  assigned,  and  delivered  said  lease 
to  them  and  they  had  entered  into  possession  thereunder.    The 
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sale  and  delivery  of  the  lease  transferred  all  his  interest  and 
left  nothing  remaining  in  him  thereafter  to  be  transferred. 
If  further  paper  evidence  of  the  transfer  was  of  any  value,  it 
was  his  duty  to  furnish  it. 

A  similar  question  arose  in  the  case  of  SvUivan  v.  Sullivan, 
99  Cal.  187,  [33  Pac.  862],  Michael  Sullivan  had  died  owing 
$854  to  the  estate  of  his  deceased  brother  John.  He  left  a 
policy  of  life  insurance  payable  to  his  widow,  Margaret,  the 
policy  being  among  the  papers  of  John's  estate  in  the  posses- 
sion of  his  executor.  It  was  necessary  for  Margaret  to  obtain 
the  policy  in  order  to  collect  thereon.  She  entered  into  a 
written  contract  with  the  executor  whereby  he  agreed  to  search 
for,  find,  and  deliver  the  policy,  in  consideration  of  which  she 
agreed  to  pay  the  $854  out  of  the  proceeds  thereof.  He  per* 
formed  the  contract  on  his  part  and  she,  after  collecting  the 
money,  refused  to  pay;  whereupon  he  sued  on  the  contract 
and  recovered  judgment.  The  supreme  court,  in  reversing 
the  judgment  for  lack  of  consideration  to  support  the  contract, 
said:  "It  is  well  settled  that  neither  a  promise  to  perform  a 
duty,  nor  the  performance  of  a  duty,  constitutes  a  considera- 
tion of  a  contract." 

In  Estate  of  Casner,  1  Cal.  App.  145,  [81  Pac.  991],  Jan© 
Casner  had  conveyed  certain  property  to  her  daughter  and 
son-in-law  upon  their  agreement  to  support  her  during  her 
natural  life.  Thereafter  she  assigned  certain  other  property 
to  them  upon  the  same  consideration.  This  court,  in  holding 
the  latter  assignment  void  for  want  of  a  consideration,  said : 
**  Support  which  they  were  already  bound  to  give  her  could 
hardly  form  a  consideration  for  the  further  assignment  of 
property  by  Jane  Casner  to  the  appellants." 

So,  too,  in  Heim  v.  Butin,  109  Cal.  500,  [50  Am.  St.  Rep. 
54,  42  Pac.  138],  where  the  mortgagee  in  foreclosing  a  mort- 
gage agreed  with  the  mortgagor  that  if  the  latter  would  suffer 
his  default  to  be  taken  and  would  not  bid  at  the  sale,  he  would 
not  take  a  deficiency  judgment,  and  the  mortgagor  having  de- 
faulted and  remained  away  from  the  sale,  the  mortgagee,  in 
violation  of  the  agreement,  procured  a  deficiency  judgment 
against  him,  the  supreme  court  held  the  agreement  void  for 
want  of  consideration  because  the  mortgagor  had  no  defense 
to  the  action  and,  therefore,  suffered  no  prejudice  because  of 
the  default 
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Applying  the  doctrine  of  these  decisions  to  the  facts  here, 
it  is  apparent  that  Scott  suffered  no  prejudice  by  reason  of 
signing  and  delivering  the  written  assignment  It  remains 
only  to  consider  whether  or  not  any  benefit  was  conferred  on 
Maursh  thereby. 

It  is  apparent  that  Marsh  acquired  no  right  thereby  which 
he  did  not  already  possess.  The  written  assignment  con- 
ferred upon  him  no  right  of  action  as  against  either  Gaudrean 
or  Scott.  His  right  to  recover  the  rents  from  Qaudreau  grew 
out  of  the  latter 's  occupancy  of  the  premises  by  reason  of  priv- 
ity of  estate.  {Boneiii  v.  Treat,  91  Cal.  223,  [14  L.  R  A.  151, 
27  Pac.  612] ;  Baker  v.  Maier,  140  Cal.  530,  [72  Pac.  22].) 
No  privity  of  contract  between  Marsh  and  Gaudreau  could  be 
created  by  the  act  of  Scott.  As  this  court  said,  with  respect 
to  a  somewhat  similar  situation,  in  Lution  v.  Rau,  37  CaL 
App.  429,  [173  Pac.  1111] :  "We  do  not  think  that  ...  the 
production  of  such  an  assignment  would  aid  the  plaintiff  in 
making  out  his  claim  against  the  defendant  for  rent  which 
accrued  subsequent  to  the  date  of  the  transfer  of  possession  of 
the  premises  from  respondent  to  the  last  holder." 

We  conclude  that  the  release  in  question,  being  neither  in 
writing  nor  upon  a  new  consideration,  was  of  no  legal  effect, 
and  that  the  finding  of  the  trial  court  upon  this  point  is,  there- 
fore, contrary  to  the  evidence. 

As  between  appellant  and  the  defendant  Tuck,  the  correct- 
ness of  the  judgment  depends  upon  the  single  question 
whether  or  not  the  contract  between  their  respective  assignors 
was  a  sublease  or  an  assignment  of  the  term  as  to  a  portion  of 
the  premises  demised.  If  it  was  the  former,  the  judgment  is 
correct;  if  it  was  the  latter,  it  was  erroneous.  As  stated 
above,  the  instrument  purported  to  be  and  in  form  and  terms 
was  a  sublease,  but  it  was  for  a  term  one  day  longer  than  that 
demised  by  the  principal  lease. 

Questions  similar  to  this  have  frequently  arisen  in  the 
courts  and  there  is  an  apparent  conflict  in  the  decisions  which 
can  be  in  the  main  resolved  by  separating  those  cases  wherein 
the  controversy  arose  between  the  original  tenant  and  his 
lessee  or  assignee,  from  those  wherein  the  controversy  was 
between  the  original  landlord  and  the  lessee  or  assignee  of  his 
tenant.  In  the  latter  class  of  cases  (and  the  case  at  bar  comes 
within  that  class)  the  clear  preponderance  of  authority  is  to 
the  effect  that  where  a  tenant  transfers  his  entire  interest  in 
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either  the  whole  or  a  part  of  the  demised  premises,  the  legal 
effect  thereof  is  an  assignment  and  not  a  subletting,  and  that 
it  is  immaterial  by  what  kind  of  an  instrument  or  conveyance 
the  term  is  so  disposed  of.  (24  Cyc.  972-976,  and  eases  cited . 
18  Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  656,  657,  and  cases  cited; 
1  Tiffany  on  Landlord  and  Tenant,  sec.  151 ;  Wood  on  Land- 
lord and  Tenant,  sec.  69 ;  Smiley  v.  Van  WirtMe,  6  Cal.  605 ; 
Jeffers  v.  Easion,  Eldridge  &  Co,,  113  Cal.  345,  352,  [45  Pac 
680].) 

The  legal  effect  of  the  contract  between  Scott  and  Ostrow 
was  to  create  an  assignment  of  the  term  with  respect  to  that 
portion  of  the  premises  described  therein.  Defendant  Tuck, 
having  entered  into  possession  thereunder,  thereby  became 
liable  by  privity  of  estate  to  pay  to  the  lessor  Marsh  a  pro- 
portionate share  of  the  rental  reserved  in  the  lease.  (24  Cyc. 
1180;  Taylor  on  Landlord  and  Tenant,  sec.  443;  Wood  on 
Landlord  and  Tenant,  sec.  311 ;  Ellis  v.  Bradbury,  75  Cal.  234, 
[17  Pac.  3].)  It  is  obvious  that  this  liability  could  not  be 
discharged  by  the  payment  of  rent  to  Qaudreau,  who  is  not 
claimed  to  have  been  an  agent  for  Marsh. 

The  judgment  appealed  from  is  reversed. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 


[Civ.  No.  2594.    Second  Appellate  District,  DiTision  One. — ^NoTember 

23,  1918.] 

CHARLES  E.  SHERWOOD,  Respondent,  v.  I.  A.  WOOD 
et  al.,  Appellants. 

Waters  and  Water  Rights — Appropriation — Conflictino  Claims.— 
In  an  action  to  determine  conflicting  claims  of  different  appro- 
priators  to  the  waters  of  a  stream  onder  section  1416  of  the  Civil 
Code,  whether  under  conflicting  evidence  the  different  acts  consti- 
tuting the  appropriation  were  sufficient  in  character  and  were 
consummated  within  a  reasonable  time  were  questions  for  the  trial 
eourt  to  determine. 

Id. — Possessory  Rights  m  Lands. — Appropriation  of  waters  may  bt 
made  for  use  upon  lands  held  bj  possessory  rights  only* 
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Id. — ^Riparian  Bights  in  Publio  Lands. — One  who  obtains  the  rig:ht 
to  occupy  public  lands  riparian  to  a  stream  takes  such  right  sub- 
ject to  those  of  a  prior  appropriator  of  the  waters. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Inyo 
County,  and  from  an  order  denying  a  new  trial.  "Wm,  D. 
Dehy,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Trippet,  Chapman  &  Biby,  and  Ward  Chapman,  for  Appel- 
lant. 

S.  E.  Yermilyea  and  S.  L.  Carpenter,  for  Respondent. 

JAMES,  J. — This  action  was  brought  for  the  purpose  of 
determining  conflicting  claims  to  the  waters  of  a  stream  called 
Birch  or  Summit  Creek,  which  has  its  course  in  the  Sierra 
Nevada  Mountains  in  the  county  of  Inyo.  The  court  deter- 
mined that,  as  between  the  parties  plaintiff  and  defendants, 
both  being  appropriators,  the  right  of  the  plaintiff  was  the 
better,  and  entered  judgment  accordingly.  Defendants  appeal 
from  the  judgment  and  from  an  order  denying  their  motion 
for  a  new  trial. 

Plaintiff  and  defendants  both  claimed  to  be  entitled  to  use 
the  waters  of  the  creek  for  agricultural  purposes  upon  lands 
occupied  by  them,  with  this  difference :  That  the  lands  of  the 
plaintiff  did  not  lie  upon  or  along  the  stream,  but  were  situ- 
ated several  miles  distant  therefrom.  In  order  to  obtain 
water  from  tlie  creek,  the  plaintiff  was  oHIiged  to  construct  a 
ditch  and  conduct  the  water  over  and  across  the  intervening 
elevations  of  land.  Under  the  plan  adopted  by  the  plaintiff 
the  water,  after  passing  through  such  a  ditch,  would  fall  into 
the  bed  of  a  dry  creek,  which  watercourse  extended  to  the 
plaintiff's  land.  The  lands  of  the  defendants  did  lie  upon 
Birch  Creek  below  the  point  of  diversion  selected  by  the  plain-^ 
tiff.  In  June,  1910,  the  plaintiff  obtained  from  the  appro-' 
priate  federal  department  a  permit  to  use  150  acres  of  land, 
tne  permit  providing  that  the  purpose  was  to  allow  the  plain* 
tiff  to  clearly  establish  the  fact  that  the  land  was  chiefly  valu- 
able for  agricultural  purposes,  preliminarily  to  the  land  being 
listed  as  open  to  entry.    Prior  to  that  time  plaintiff  had  gone 
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upon  the  land  and  had  secured  a  federal  permit  to  enable  him 
to  construct  a  water  ditch  to  the  property,  commencing  at  a 
point  on  Summit  Creek,  hereinbefore  mentioned.  On  the 
17th  of  May,  1909,  plaintiff  had  posted  and  filed  notice  of 
water  appropriation  on  Summit  Creek,  claiming  all  of  the 
water  flowing  in  the  stream,  to  the  extent  of  two  hundred 
inches  measured  under  four-inch  pressure.  The  form  of 
notice  and  posting  were  all  in  full  compliance  with  the  terms 
of  section  1415  of  the  Civil  Code.  Plaintiff  testified  that  he 
began  the  work  of  constructing  the  ditch  in  January,  1910, 
and  completed  the  ditch  and  turned  the  water  into  it  prior  to 
April  of  the  same  year;  that  at  that  time  the  water  ran 
through  the  ditch  into  the  dry  wash  mentioned  and  through 
the  dry  wash  to  the  land  occupied  by  the  plaintiff;  that  he 
used  the  water  there  in  the  year  1911,  made  a  small  garden, 
planted  seeds  of  plum  and  peach  trees  and  some  vegetables, 
which  he  irrigated  with  the  water;  that  the  water  continued 
to  run  until  the  latter  part  of  May  or  the  1st  of  June,  and 
that,  in  addition  to  the  crops  mentioned,  alfalfa  and  potatoes 
were  planted.  None  of  these  crops  matured,  however,  as 
the  water  was  turned  off  at  the  instance  of  the  defendants, 
who  refused  to  allow  the  plaintiff  to  further  divert  it,  and 
claimed  that  they  had  appropriated  all  the  waters  of  the 
stream  to  their  use.  It  seems  that  the  defendants  made 
application  for  leave  to  use  approximately  135  acres  of  land 
to  the  forestry  department  of  the  United  States  in  May,  1911, 
and  that  they  received  a  special  use  permit  dated  July  17, 
1911.  This  permit  was  of  similar  kind  to  that  theretofore 
granted  to  the  plaintiff  covering  the  lands  sought  to  be  used 
by  him  for  agricultural  purposes.  On  the  22d  of  May,  1911, 
the  defendants  posted  and  recorded  notice  of  water  appro- 
priation on  Summit  Creek,  under  which  appropriation  they 
asserted  the  right  to  take  the  full  flow  of  the  stream.  It  was 
at  this  time  that  they  asserted  the  claimed  right  as  against  the 
plaintiff,  and  refused  to  allow  the  plaintiff  to  take  any  of  the 
water  of  Summit  Creek  through  the  ditch  theretofore  con- 
structed by  him.  It  appears  further  that  homestead  filing 
was  made  by  defendants  in  November,  1912,  on  the  land  occu- 
pied by  them.  It  does  not  appear  that  any  such  filing  was 
made  by  the  plaintiff;  neither  does  it  appear  that  his  posses- 
sory right  to  the  land  so  occupied  by  him  had  been  disturbed. 
It  ia  by  this  time  apparent  that  the  controversy  was  mainly 
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one  aa  between  different  appropriators  of  water,  one  appro- 
priation being  of  date  prior  to  the  other;  and  that  so  far  as 
the  posting  and  recording  of  notice  is  concerned,  the  plaintiff 
was  first  in  point  of  time.  If  the  simple  question  suggested 
depended  alone  upon  a  showing  of  relative  dates  when  the 
claims  of  the  adversaries  were  made,  this  discussion  could  be 
here  brought  to  an  end,  for  section  1414  of  the  Civil  Code, 
provides  that,  **as  between  appropriators,  the  one  first  in  time 
is  the  first  in  right" — ^the  section  being  expressive  of  the  old 
maxim,  Qui  prior  est  in  tempore  potior  est  in  jure.  The  fur- 
ther claim  is  made,  however,  that  the  plaintiff  never  did  com- 
plete the  acts  necessary  to  a  valid  appropriation  by  putting 
the  water  to  the  intended  use.  It  is  insisted  that  the  ditch 
constructed  by  the  plaintiff  was  not  of  such  a  character  as 
would  or  could  carry  the  water  for  the  distance  described;  that 
it  was  constructed  through  rocks  and  gravel,  and  that  the 
water  flowing  therein  would,  and  did,  escape  from  the  ditch 
from  the  sides  thereof  and  was  also  absorbed  by  the  gravelly 
bed  of  the  ditch;  that  plaintiff  was  neglectful  in  making  re- 
pairs to  the  ditch,  allowed  the  water  to  escape,  and  did  not  use 
diligent  efforts  to  subject  it  to  the  use  designed,  and  that  such 
neglect  worked  an  abandonment  of  the  right.  The  plaintiff's 
testimony  was  that  from  the  time  of  the  construction  of  the 
ditch  in  1910,  which  brought  the  water  to  his  land,  he  made 
no  particular  use  of  the  same  until  early  in  1911,  when  he 
planted  some  crops  and  irrigated  them  with  the  water;  that 
he  had  the  water  running  on  his  land  in  January,  1911,  and 
that  he  was  making  use  of  it  for  irrigating  purposes  at  the 
time  the  appropriation  was  attempted  to  be  made  by  the  de- 
fendants, who  thereafter  prevented  any  water  from  coming 
into  the  ditch  at  plaintiff's  intake.  The  effect  of  the  court's 
finding  was  that  the  plaintiff  had  perfected  his  appropriation, 
and  we  think  that  it  must  be  said  that  there  was  evidence  to 
sustain  the  finding;  and  that  it  was  for  the  trial  judge  to  de- 
termine as  to  whether  the  different  acts  of  appropriation  were 
sufficient  in  character  and  were  consummated  within  a  reason- 
able time.  Quoting  from  Senior  v.  Anderson,  115  Cal.  503, 
[47  Pac.  456] :  **We  do  not  hold  that  the  Hines  appropria- 
tion is  limited  by  the  quantity  of  water  he  could  put  to  a  use- 
ful purpose  upon  his  land  the  first  or  second  year,  but  to  such 
quantity  as  he  could  put  to  a  useful  purpose  upon  his  land 
within  a  reasonable  time  by  the  use  of  reasonable  diligence. 
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'To  entitle  the  defendant,  however,  to  the  benefit  of  sueh  ap- 
propriation, he  should,  within  a  reasonable  time,  apply  the 
water  to  sueh  beneficial  use.  As  fast  as  he  could  resjsonably 
put  his  homestead  into  cultivation,  he  is  entitled  to  divert  and 
use  the  water  for  that  purpose.'  "  The  evidence  did  show 
that  the  work  of  constructing  the  ditch  was  commenced  and 
completed  within  the  limits  imposed  by  section  1416  of  the 
Civil  Code.  It  is  true  that  there  was  evidence  tending  to 
show  that  the  plaintiff  allowed  his  ditch  to  fall  into  disrepair, 
and  also  evidence  tending  to  show  that  the  ditch  was  not  rea- 
sonably adapted  to  convey  the  water  for  the  great  distance 
required;  but  in  view  of  the  conflict  existing  upon  these  points, 
the  facts  must  be  resolved  in  support  of  the  findings  of  the 
court. 

Defendants  make  the  further  claim  that  the  court  failed  to 
find  upon  issues  presented  by  their  answer,  which  raised  the 
question  of  their  riparian  rights  in  the  waters  of  the  stream. 
Respondent  replies  that  no  such  rights  were  sufficiently 
pleaded  and  that  no  findings  were  necessary  to  determine  any 
such  issue;  citing  Riverside  Water  Co.  v.  Oage,  89  Cal.  410, 
[26  Pac.  889],  and  San  Luis  Water  Co,  v.  Estrada,  117  Cal. 
168-182,  [48  Pac.  1075].  While  we  have  examined  the  text 
of  the  opinions  in  those  cases,  and  while  they  tend  strongly 
to  support  the  contention  of  respondent,  we  think  that  more 
facts  were  pleaded  by  the  defendants  than  are  found  in  the 
cases  cited,  as  tending  to  show  that  the  lands  of  defendants 
were  riparian  to  Summit  Creek,  and  that  all  of  the  water  of 
that  creek  was  necessary  for  use  thereon  for  agricultural  pur- 
poses. However,  we  fail  to  see  how  any  prejudice  could  re- 
sult to  defendants  by  reason  of  the  failure  of  the  court  to 
make  a  finding  upon  that  issue.  Even  had  the  court  deter- 
mined in  favor  of  the  defendants  that  their  lands  were  ripa- 
rian to  Summit  Creek,  and  that  all  of  the  waters  of  that  creek 
were  reasonably  necessary  to  the  proper  irrigation  thereof, 
such  finding  would  not  have  compelled  a  judgment  in  their 
favor,  for  reasons  which  we  will  state :  The  defendants,  at  the 
time  they  made  their  attempted  appropriation  of  the  waters 
of  Summit  Creek,  held  possessory  rights  only  in  the  lands 
upon  which  the  waters  were  to  be  used.  That  the  appropria- 
tion of  water  may  be  made  for  use  upon  such  lands  so  held, 
there  is  no  question.  However,  one  who  obtains  the  right  to 
occupy  public  lands  riparian  to  a  stream  the  waters  of  which 
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have,  at  a  prior  time,  been  appropriated  by  anofher,  takes  such 
right  subject  to  those  of  the  prior  appropriator.  This  propo- 
sition hsjs  been  established  from  the  beginning  of  the  cases. 
(Irwin  V.  Phillips,  5  Cal.  140-147,  [63  Am.  Dec.  113] ;  Crav^ 
dall  V.  Woods,  8  Cal.  136 ;  Osgood  v.  El  Dorado  Water  etc. 
Min,  Co.,  56  Cal.  571 ;  Lux  v.  Haggin,  69  Cal.  355,  [4  Pac 
919,  10  Pac.  674];  Hargrove  v.  Cook,  108  Cal.  72-78,  [30 
L.  R.  A.  390,  41  Pac.  18] ;  Senior  v.  Anderson,  supra.) 

There  was  evidence  tending  to  show  that  the  amount  of 
water  claimed  under  the  appropriation  made  by  plaintiff  was 
reasonably  necessary  for  the  purposes  to  which  it  was  sought 
to  be  applied. 

The  judgment  and  order  are  affirmed. 

Conrey,  P.  J.,  and  Myers,  J.,  pro  tern,,  concurred. 


[CSt.  No.  1892.    Third   Appellate  District.— November  23,  1918.] 

LIEUELLA  TISDALE  (a  Widow),  Respondent,  v.  MELO- 
DILE  BRYANT  et  al..  Appellants;  GEORGE  TOUB- 
NEY  et  al.,  Defendants. 

Contracts — Duress. — An  agreement  is  not  void  for  duress,  merely  be- 
cause one  of  the  parties  to  it  being  financially  embarrassed  the 
other  party  took  advantage  of  such  necessity  to  obtain  a  pronuM 
to  pay  a  debt  which  was  actually  owed. 

Id. — ^Violation  or  Proiiise  to  Beusass  an  Obuoation. — The  violation 
of  a  promise  to  execute  a  release  of  an  obligation  to  pay  money 
does  not  constitute  coercion  in  any  sense. 

Deed — Action  to  Set  Aside — ^Sufficiency  of  Oonsideration. — In  an 
action  to  set  aside  a  deed  for  fraud  where  it  is  alleged  that  the 
grantor  never  received  any  consideration  for  executing  it,  but  that 
he  delivered  it  upon  the  promise  of  the  grantee  to  pay  one-half  of 
the  upkeep  of  the  entire  property,  to  contribute  a  monthly  sum  to 
the  support  of  the  grantee's  parents  then  living  with  the  grantors, 
to  make  other  provisions  for  the  education  and  advancement  in 
life  of  a  son  of  the  grantor,  and  to  reconvey  the  property  to  the 
grantors  before  the  grantee  should  die,  these  promises  constitute 
a  sufficient  consideration  for  the  deed,  and  the  pleadings  in  that 
respect  are  zadicaDy  defective,  in  the  absence  of  any  allegation 
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that  the  promises  were  made  without  anj  intention  of  performing 
them. 

Id. — Fraxtd — Failure  to  Pebfobii  Oonsibebation. — A  mere  failure  to 
perform  a  promise  which  constifutes  the  consideration  for  a  deed 
does  not  constitute  fraud. 

Id. — ^Deiiand  and  Necessity  Thebefoe. — Where  no  term  is  specified 
for  the  doing  of  an  act  other  than  the  payment  of  money,  a  de- 
mand of  performance  is  necessary  in  order  to  put  the  promisor  in 
default.  In  such  case  the  demand  of  performance  must  be  made 
within  a  reasonable  time. 

Id. — Laches. — ^Where  land  was  conveyed  in  consideration  of  the  gran* 
tee's  promise  to  contribute  to  the  upkeep  of  the  property,  and 
to  do  certain  things  for  the  benefit  of  the  grantor's  family,  and 
BO  demand  of  performance  was  made  until  ten  years  after  the 
execution  of  the  deed,  and  no  action  to  set  aside  the  deed  was  com- 
menced until  nearly  four  years  thereafter,  the  right  of  action  to 
•et  aside  the  deed  was  barred  by  laches. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Kings 
County.    M.  L.  Short,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  eourt 

Kottinger  &  Shepardson  and  Edgar  M.  Peixotto,  for  Appel* 
lanta 

Jordan  ft  Brann,  for  Respondent 

BURNETT,  J.— The  action  was  for  the  partition  of  some 
four  hundred  and  eighty  acres  of  land  in  Kings  County,  it 
being  alleged  in  the  complaint  that  the  plaintiff  and  the  de- 
fendant Melodile  Bryant  each  owned  an  undivided  one-half 
interest  in  the  land.  The  other  defendants  had  liens  on  the 
property  and  they  made  no  contest,  but  appellants  in  their  an- 
swer denied  that  respondent  had  any  interest  whatever  in 
the  land,  and  they  claimed  that  Melodile  Bryant  was  the  sole 
owner  thereof.  They  also  filed  a  cross-complaint,  seeking 
thereby  to  set  aside  a  certain  agreement,  attached  to  their 
pleading  and  marked.  Exhibit  "B,"  of  the  date  of  Septem- 
ber 1, 1915,  executed  by  them  on  the  one  part,  and  by  respond- 
ent and  Edgar  R.  Bryant,  now  deceased,  on  the  other.  Their 
attack  upon  the  agreement  is  based  upon  the  claim  that  said 
respondent  and  Edgar  R.  Bryant  coerced  them  mto  signing 
said  agreement,  by  taking  advantage  of  their  financial  necea- 
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sities  and  embarrassment  in  connection  with  securing  the 
money  with  which  to  pay  off  a  three  thousand  five  hundred 
dollar  mortgage  on  appellants'  eighty  thousand  dollar  Mo- 
desto ranch,  which  mortgage  was  about  to  become  due  and 
could  not  be  renewed.  They  sought  also  to  have  a  deed  exe- 
cuted by  appellants  to  Edgar  B.  Bryant,  the  predecessor  in 
interest  of  respondent,  on  the  fifth  day  of  July,  1901,  set 
aside  on  the  ground  of  fraud  in  procuring  the  same. 

In  addition,  they  brought  an  independent  suit  to  accom- 
plish the  same  purpose,  alleging  in  their  complaint  substan- 
tially the  same  facts  as  appear  in  the  cross-complaint  herein. 
It  is  admitted  that  these  two  pleadings  involve  the  same  legal 
principles  and  the  decision  as  to  one  will  cover  and  determine 
the  other. 

In  this  agreement  of  September  1,  1915,  appellants  prom- 
ised  ''to  join  in  an  equal  division  of  the  lands"  involved  in 
the  partition  suit,  and  ''never  again  to  question  the  validity 
of  the  deed  executed  by  Melodile  Bryant  and  Calhoun  Bryant 
to  Edgar  B.  Bryant  on  the  5th  day  of  July,  1901."  The  par- 
ticular feature  of  this  agreement,  however,  concerning  which 
appellants  complain,  and  on  account  of  which  they  asked  to 
have  the  agreement  set  aside,  was  the  promise  therein  con- 
tained on  their  part  "to  assume  to  pay  certain  indebtedness 
and  evidences  of  indebtedness,  amounting  to  the  sum  of  about 
$4,300,  growing  out  of  the  affairs  of  the  Bryant  Investment 
Co.,  aud  plaintiff's  management  thereof,  and  other  matters 
from  which  said  Calhoun  Bryant  and  Melodile  Bryant  were 
to  have  been  released  from  paying."  The  claim  seems  to  be 
that  the  invalidity  of  this  covenant  vitiates  the  whole  agree- 
ment, as  the  former  is  an  inseparable  part  of  the  contract, 
and  the  said  promise  to  pay  the  indebtedness  is  sought  to  be 
nullified  for  the  reason  already  stated.  But  under  the  au- 
thorities, it  is  plain  that  the  facts  alleged  do  not  amount  to 
duress  or  coercion  and  compulsion  as  recognized  by  the  law, 
and,  for  this  reason:  that  it  appears  the  advantage,  if  any, 
was  taken  of  appellants'  necessities  for  the  legitimate  and  law* 
ful  purpose  of  obtaining  from  them  a  promise  to  pay  a  debt 
which  they  actually  owed.  The  authorities  on  this  point  are 
cited  in  the  brief  of  respondent,  to  which  appellants  have 
made  no  reply,  and  they  seem  decisive  of  the  question. 

Cable  V.  Foley,  45  ^linn.  421,  [47  N.  W.  1135],  was  a  case 
where  plaintiff,  being  without  means  to  pay  his  men,  defend- 
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ants  refused  to  pay  him  what  they  then  owed  him,  unless  he 
would  sign  three  written  contracts  unfavorable  to  him.  He 
signed  them  and  afterward  sued  the  defendants  to  recover  the 
excess  he  would  have  been  entitled  to  if  he  had  not  been  so 
coerced  into  said  settlement.  The  trial  court  directed  a  ver- 
dict for  the  defendants,  and  in  sustaining  its  action,  the  su- 
preme court  said:  "The  mere  threat  to  withhold  from  the 
party  a  legal  right  which  he  has  an  adequate  remedy  to  en- 
force is  not  in  the  eye  of  the  law  duress.  Certainly  not  such 
as  will  avoid  the  execution  of  a  contract." 

In  Hockley  v.  Headley,  45  Mich.  569,  [8  N.  W.  511],  the  de- 
fendants, being  indebted  to  the  plaintiff  in  a  large  amount  on 
a  logging  contract,  and  taking  advantage  of  the  fact  that 
plaintiff  was  in  great  need  of  money  with  which  to  pay  his 
woodsmen,  who  were  cutting  logs  for  plaintiff,  refused  to  pay 
him  what  was  due  him  unless  he  would  take  two  thousand 
dollars  less  than  what  he  was  entitled  to  and  receipt  in  full 
for  all  claims  against  the  defendants.  Plaintiff  took  the  lesser 
sum  and  gave  the  defendants  a  receipt  in  full  and  subse- 
quently sued  them  for  the  two  thousand  dollars,  relying  upon 
duress  to  avoid  the  contract. 

Judge  Cooley,  speaking  for  the  court,  said:  **In  what  did 
the  alleged  duress  consist  in  the  present  case  t  Merely  in  this : 
That  the  debtors  refused  to  pay  on  demand  a  debt  already 
due,  though  the  plaintiff  was  in  great  need  of  the  money  and 
might  be  financially  ruined  in  case  he  failed  to  obtain  it.  It 
is  not  pretended  that  Hackley  and  McGordon  had  done  any- 
thing to  bring  Headley  to  the  condition  which  made  the  money 
so  important  to  him  at  this  very  time,  or  that  they  were  in  any 
manner  responsible  for  his  pecuniary  embarrassment  (except 
as  they  failed  to  pay  the  demand).  The  duress,  then,  is  to 
be  found  exclusively  in  their  failure  to  meet  promptly  their 
pecuniary  obligation."  It  was  held  that  it  would  be  ''a  dan- 
gerous, as  well  as  a  most  unequal,  doctrine"  to  enunciate  that 
the  contract  was  invalid  because  of  the  financial  necessities  of 
the  plaintiff. 

In  Saiinum  v.  United  States,  101  U.  S.  465,  [25  L.  Ed.  987], 
the  owners  of  certain  barges  which  were  employed  by  the 
quartermaster's  department,  claimed  that  they  were  forced  by 
duress  of  their  property  to  sign  new  charter-parties  at  a  re- 
duced rate,  but  it  was  held  *'that  neither  the  forcible  reten- 
tion of  the  barges  nor  the  refusal  to  pay  the  compensation 

S8  Cal.  App.- 


Digitized  by 


Google 


754  TiSDALB  V.  Bryant.  [38  Cal.  App. 

agreed  upon  constituted  duress."  The  court  declared:  **We 
are  aware  of  no  authority  in  the  text-books  or  in  the  adjudged 
cases  to  justify  us  in  holding  that  the  last  charter  parties  were 
exacted  under  duress." 

Fuller  V.  Roberts,  35  Fla.  110,  [17  South.  359],  involved  the 
foreclosure  of  a  mortgage  to  secure  the  payment  of  a  note  for 
one  thousand  dollars.  The  defense  was  based  upon  duress,  it 
being  the  claim  that  the  note  and  mortgage  were  given  to 
secure  the  dismissal  of  certain  proceedings  begun  by  the  plain- 
tiff. The  lower  court  sustained  a  demurrer  to  tiie  defense, 
and  in  upholding  this  ruling,  the  supreme  court  of  Florida 
said:  ''Legal  duress  implies  that  a  party  has  been  unlawfully 
constrained  by  another  to  perform  an  act  under  circumstances 
which  prevent  the  exercise  of  free  will.  The  act  of  the  party 
compelling  the  unwilling  obedience  of  another  must  be  unlaw- 
ful or  wrongful,  and  there  can  be  no  duress  of  goods  in  law 
where  the  act  done  or  threatened  is  nothing  more  than  what 
the  party  had  a  legal  right  to  do,"  citing  cases. 

In  Morton  v.  Morris,  72  Fed.  392,  [18  C.  C.  A.  611],  the 
plaintiff  brought  an  action  to  foreclose  two  certain  mortgages 
executed  by  the  defendant  in  settlement  of  their  business 
affairs.  The  defense  was  that  the  mortgages  were  obtained 
by  plaintiff  through  duress  in  this,  that  when  the  settlement 
was  made  a  financial  crisis  existed ;  defendant  was  exclusively 
engaged  in  business;  it  was  very  hard  to  raise  money  and 
plaintiff  threatened  to  sue  defendant  for  an  accounting  and  to 
have  a  receiver  appointed.  This  would  ruin  defendant,  and 
to  prevent  plaintiff  from  carrying  out  his  threat  defendant 
gave  the  mortgages  in  question  for  an  amount  largely  in  excess 
of  what  he  actually  owed  defendant.  The  United  States  dis- 
trict court  held  that  the  facts  averred  were  not  sufficient  to 
avoid  the  mortgages,  and  this  judgment  was  upheld  by  the 
court  of  appeals  for  the  eighth  circuit.  Therein  it  was  said : 
''The  intent  which  actuates  a  creditor  in  seeking  to  enforce 
a  legal  daim  or  demand  is  ordinarily  of  no  concern  to  the 
debtor  and  is  not  a  matter  for  judicial  inquiry.  The  latter  is 
only  entitled  to  complain  when  some  act  is  done  or  threatened 
by  the  creditor  which  is,  in  itself,  unlawful,  or  is  contrary  to 
equity.  In  the  present  case  the  acts  charged  in  the  answer  as 
the  basis  for  relief  consisted  in  a  demand  made  by  plaintiff 
for  an  accounting  and  settlement  when  the  defendant  was  in 
embarrassed  circumstances^  and  in  a  threat  to  enforce  such 
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demand  by  a  civil  action.  Neither  of  these  acts  was  unlawful, 
or  so  far  harsh,  oppressive,  or  unconscionable  as  to  vitiate  the 
settlement  subsequently  made.'' 

A  peculiarly  hard  case  was  Domenica  v.  Alaska  Packers' 
Assn.,  112  Fed.  554,  involving  the  emplojonent  of  plain- 
tiffs as  seamen  on  a  voyage  to  and  from  the  salmon  Ashing 
grounds  in  Alaska;  also  to  work  as  fishermen  during  the  sea- 
son ;  to  assist  in  canning  the  fish  on  shore  and  loading  them  on 
the  ships  for  transportation.  After  arriving  in  Alaska  they 
refused  to  carry  out  their  contracts  unless  their  wages  were 
increased  $50  apiece.  Defendants'  superintendent  agreed  to 
pay  this  additional  compensation,  because  he  could  not  get 
other  men  to  take  their  places  and  great  loss  would  be  suffered 
because  of  the  shortness  of  the  season,  if  plaintiffs  did  not  go 
to  work  catching  and  canning  fish  at  once.  Defendants  in 
settling  with  plaintiffs  refused  to  pay  them  the  additional  $50 
compensation,  and  in  allowing  them  to  recover  it  the  court 
said:  "In  the  case  at  bar,  if  the  parties  deemed  it  for  their 
mutual  interest  so  to  do,  it  was  competent  for  them  to  enter 
into  the  new  contract  sued  on,  and  when  they  did  this  there 
was  an  implied  discharge  of  the  former  contract,  and  the  new 
became  the  measure  of  their  rights,  unless  the  consent  of  the 
defendants  thereto  was  obtained  by  duress ;  and  the  facts  ap- 
pearing here  do  not  show  that  the  defendants  acted  under 
duress,  in  making  that  contract,*'  citing  Ooebd  v.  JMnn,  47 
Mich.  489,  [41  Am.  Rep.  723,  11  N.  W.  284],  and  EackUy  v. 
Headley,  45  Mich.  569,  [8  N.  W.  511]. 

In  Taylor  v.  Ford,  131  Cal.  440,  [63  Pac.  770],  plaintiff 
brought  suit  to  cancel  a  note  for  $8,666.44  on. which  he  had 
paid  the  defendant  six  thousand  dollars,  alleging  that  "he  was 
coerced  into  signing  the  note  by  threats  of  the  defendant  to 
sell  his  partnership  in  a  lumber  business  in  which  they  were 
associated  'to  an  entire  stranger.'"  The  court  declared: 
"The  only  coercion  claimed  by  the  plaintiff  is  that  he  was 
forced  to  enter  into  a  contract  and  give  the  note  in  question, 
by  reason  of  defendant's  threats  to  sell  out  to  a  stranger,  in 
violation  of  his  contract,  for  a  five  years'  partnership.  That 
would  not  amount  to  coercion  in  law." 

It  can  make  no  possible  difference  if  we  regard  the  allega- 
tion of  cross-complainants  that  respondent  and  the  said  Edgar 
R.  Bryant  had  promised  to  execute  a  release  of  appellants 
from  the  obligation  to  pay  said  sum  of  four  thousand  three 
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hundred  dollars.  The  violation  of  said  promise  wonld  not 
constitute  coercion  in  any  sense.  (9  Cyc.  448.)  Appellants 
had  their  choice  of  standing  upon  said  promise  or  executing 
the  agreement  of  September  1st.  They  chose  the  latter  alter- 
native and  must  abide  by  it.  It  is  equally  plain  that  said 
cross-complaint  does  not  present  a  case  of  fraud  or  undue  in- 
fluence. It  follows  that  by  virtue  of  said  agreement,  Exhibit 
•*B,"  appellants  were  estopped  from  questioning  the  owner- 
ship of  respondent  in  and  to  one-half  of  said  real  estate. 

But,  assuming  that  the  allegations  of  said  croas-complaint 
are  such  as  to  warrant  the  annulment  of  said  agreement  of 
September  1st,  and  treating  the  situation  as  though  said  agree- 
ment was  invalid,  we  are  still  confronted  with  the  said  deed 
of  July  5,  1901,  which  conveyed  to  plaintiff's  predecessor  in 
interest  the  legal  title  to  one-half  of  said  property.  It  waa 
sought,  however,  in  the  cross-complaint  herein,  and  in  the 
complaint  in  the  other  action  to  which  we  have  referred,  to 
have  the  deed  set  aside  on  the  ground  of  fraud.  It  is  quite 
plain,  though,  that  as  to  this  point,  the  pleadings  of  appellants 
are  radically  defective.  While  there  is  an  allegation  that  the 
grantor  never  received  any  adequate  or  valuable  consideration 
for  executing  said  deed,  it  does  appear  that  she  delivered  said 
deed  to  Edgar  R.  Bryant  upon  his  promises  to  pay  one-half  of 
the  upkeep  of  the  entire  property,  contribute  ten  dollars  per 
month  to  the  support  of  his  parents,  then  living  with  appel- 
lants, and  would  prepare  one  of  the  grantor's  sons  for  entry 
into  a  first-class  medical  school,  thereafter  at  his  own  expense 
send  said  son  to  a  medical  school  until  he  graduated,  then  as- 
sociate said  son  with  him  in  his  practice,  and  when  he  retired 
from  practice,  turn  it  over  to  the  son,  the  latter  to  take  care 
of  his  mother's  failing  eyesight,  and  the  grantee  further 
promised  to  reconvey  the  property  to  appellants  before  he 
should  die.  Of  course,  these  promises  constitute  a  sufficient 
consideration  for  the  execution  of  the  deed  and,  it  may  be 
added,  there  is  nothing  in  the  pleadings  to  show  that  the 
promises  were  not  made  in  good  faith  with  the  full  intention 
to  perform  them.  In  fact,  there  is  no  hint  of  the  perpetration 
of  any  fraud  in  the  procurement  of  the  deed.  If  it  had  been 
alleged  that  these  promises  were  made  for  the  purpose  of  de- 
ceiving the  grantor  and  that  the  grantee  had  no  intention  of 
performing  them,  a  different  situation  might  be  presented. 
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Appellants,  however,  seek  to  set  aside  said  deed  solely  upon 
the  ground  that  the  grantee  failed  to  perform  some  of  his 
promises.  A  mere  failure  to  perform  an  agreement,  which 
constitutes  the  consideration  for  a  deed,  does  not  amount  to 
fraud,  but  it  may  be  ground  for  an  action  for  damages  for 
breach  of  the  contract. 

Moreover,  we  agree  with  respondent,  that  the  laches  of  ap- 
pellants afford  an  additional  support  for  the  conclusion  of  the 
lower  court 

It  appears  that  no  demand  was  made  on  Edgar  B.  Bryant 
to  educate  the  son  of  appellants  until  April  19,  1912,  more 
than  ten  years  after  the  promise  to  do  so  is  alleged,  and  no 
excuse  is  shown  for  the  delay;  and  this  action  to  set  aside 
the  deed  was  not  instituted  until  April  19, 1916,  nearly  fifteen 
years  after  the  deed  was  executed. 

The  rule  seems  to  be  that  where  no  term  is  specified  for 
the  doing  of  an  act,  other  than  the  payment  of  money,  that  a 
demand  of  performance  is  necessary  in  order  to  put  the 
promisor  in  default.  (9  Am.  ft  Eng.  Ency.  of  Law,  2d  ed., 
p.  200.) 

''The  primary  object  of  a  demand  is  to  enable  defendant  to 
perform  his  obligation  or  otherwise  discharge  his  liability 
without  being  subject  to  the  inconvenience  and  expense  of 
litigation.**     (1  C.  J.,  p.  979.) 

Furthermore,  as  there  is  no  allegation  that  a  time  was  fixed 
for  the  performance  of  this  part  of  the  consideration,  it  was 
incumbent  upon  appellants  to  make  the  demand  within  a 
reasonable  time.  **A  party  cannot  by  his  own  negligence  or 
for  his  own  convenience  stop  the  running  of  the  statute.  The 
rule  rests  upon  the  principle  that  the  plaintiff  has  it  in  his 
power  at  all  times  to  do  the  act  which  fixes  his  right  of  action. " 
{Waiiam  V.  Bergin,  116  Cal.  56,  [47  Pac.  877].) 

"If  no  cause  for  delay  be  shown  it  would  seem  reasonable 
to  require  the  demand  to  be  made  within  the  time  limited  by 
Che  statute  for  bringing  the  action.  There  is  the  same  reason 
for  hastening  the  demand  that  there  is  for  hastening  the  com- 
mencement of  the  action."  (Meherin  v.  San  Francisco  Pro- 
dtice  ExcJumge,  117  Cal.  215,  [48  Pac.  1074].) 

Moreover,  after  making  such  demand,  appellants  waited 
nearly  four  years  before  bringing  the  suit  to  set  aside  the  deed. 
No  sufScient  excuse  is  shown  for  such  delay,  and  the  author- 
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itics  are  numerous  to  the  effect  that  such  want  of  diligence  is 
fatal  in  this  kind  of  a  case. 

Respondent  also  points  out  that  appellants  must  fail  be- 
cause the  siaitis  quo  cannot  be  restored,  but  we  deem  it  un- 
necessary to  pursue  the  subject  further,  as  we  are  satisfied 
that  there  is  no  merit  in  the  appeaL 

The  judgment  is  affirmed. 

Chipman,  P.  J.,  and  Hart,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  December  23,  1918. 


[GIt.   No.   2966.    First   Appellate   District,   DiTision   One.— November 

25,  1918.} 

ANGEIiO  CROSARO  et  al.,  Petitioners,  v.  INDUSTRIAL 
ACCIDENT  COMMISSION  et  al.,  Respondents. 

WoBX men's  Compensation  Act — Bxvisw, — ^A  finding  bj  the  Indnstrial 
Aeeident  Gonunission  after  a  hearing  on  evidence,  that  neither  of 
the  petitioners  had  been  wholly  or  partiaUj  dependent  upon  th0 
deeeased  employee  cannot  be  reviewed,  Binee  no  court  has  power 
to  correct  errors  of  the  commission  in  its  conclusions  based  on 
the  oTidence. 

APPLICATION  for  a  Writ  of  Review  directed  to  th«  In- 
dustrial Accident  Commission. 

The  facts  are  stated  in  the  opinion  of  the  court 

I.  P.  Chapman,  for  Petifioners. 

Christopher  ML  Bradley  and  Barry  J.  Colding,  for  Respond- 
ents. 

STURTEVANT,  J.,  pro  *«m.— This  is  an  application  by  the 
petitioners  for  a  writ  of  review  to  have  annulled  an  order  of 
the  Industrial  Accident  Commission  refusing  the  petitioners 
any  allowance  as  dependents  under  the  Workmen's  Compen- 
sation Act.    The  commission  had  regular  hearings  and  made  a 
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full  set  of  findings.  From  the  latter  it  appears  that  the  peti- 
tioners are,  respectively,  the  surviving  father  and  mother  ol 
Guiseppe  Crosaro,  who  was  killed  in  an  accident  in  the  early 
part  of  1918 ;  that  Guiseppe  was  twenty-three  years  of  age  at 
the  time  of  his  death  and  had  never  been  married.  There  is 
an  express  finding  that  neither  of  the  petitioners  was,  at  the 
time  of  the  death  of  Guiseppe,  "wholly  nor  partially  depend- 
ent upon  the  employee  for  support."  In  their  application  the 
petitioners  aver  that  said  last-mentioned  finding  is  not  sup- 
ported by  the  evidence,  and  they  ask  that  the  order  of  the 
commission  refusing  them  an  allowance  as  dependents  be  an- 
nulled. We  think  the  prayer  of  the  petitioners  cannot  be 
granted.  The  commission  took  evidence  on  the  subject  of 
dependency,  and  the  evidence  shows  that  the  petitioners 
could  have  lived,  and  did  live,  on  the  earnings  of  the  father; 
and,  as  the  commission  had  the  power  to  hold  the  hearing,  to 
take  evidence,  and  to  make  findings  thereon,  such  findings  are, 
under  these  facts,  binding  on  this  court.  True,  the  petition- 
ers allege  that  *'the  findings  are  not  supported  by  the  evi- 
dence," but  their  real  contention  in  this  behalf,  is  that  the 
commission  erred  in  its  conclusions  based  on  the  evidence. 
Not  intimating  that  the  commission  erred,  yet,  if  it  did,  no 
eourt  has  power  to  correct  mere  errors  of  the  commission. 
(Stats.  1913,  p.  279,  sec.  84.)  It  is  only  excess  of  power  that 
can  be  examined  into  by  the  courts.  As  an  abstract  proposi- 
tion, power  to  hear  and  determine  is  power  to  determine  it 
wrong  as  well  as  right.  (McFarland  v.  McOowen,  98  Cal. 
831,  [33  Pac.  113].)    The  order  of  the  commission  is  aflBrmed. 

Lennon,  P.  J.,  and  Beasly,  J.,  pro  tern.,  concurred. 
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ICiy.    No.    2570.     First    Appellate    District,    Division   One. — ^November 

25,  1918.]> 

BAFAELO    CELLA,    etc.,    Petitioner,    v.    INDUSTRIAL 
ACCIDENT  COMJVIISSION  et  al.,  Respondents. 

Workmen's  Ookpensation  Act— Hospital  Chaboes. — An  injured  em- 
ployee who  fails  to  go  to  the  hospital  to  whieh  he  is  sent  by  the 
employer's  physician,  bat  goes  to  another  hospital,  is  not  entitled 
to  an  award  eovering  hospital  services. 

APPLICATION  for  Writ  of  Review  directed  against  the 
Industrial  Accident  Commission. 

The  facts  are  stated  in  the  opinion  of  the  conrt 

I.  F.  Chapman,  for  Petitioner. 

Christopher  M.  Bradley  and  B.  L.  Stockwell,  for  Respond- 
ents. 

STURTEVANT,  J.,  pro  fern.— This  is  an  application  for  a 
writ  of  review  for  the  purpose  of  having  annulled  an  order 
made  by  respondents  refusing  to  make  an  award  in  behalf  of 
the  petitioner  covering  hospital  charges. 

About  November  9, 1917,  Raf aelo  Cella  was  injured  while  in 
the  employment  of  Producers  Hay  Company  (which  is  herein- 
after referred  to  as  the  Company) ;  on  the  16th  he  was  told 
by  the  Company's  physician  to  go  to  the  St.  Francis  Hospital; 
the  petitioner  did  not  do  so,  but  went  to  St.  Joseph's  Hospital, 
and  now  claims  that  he  did  so  through  ignorance.  In  this 
behalf  he  alleges  that  he  is  an  Italian  and  can  neither  read, 
write,  nor  speak  English.  However,  the  fact  was  clearly 
established  that  the  petitioner  was  directed  to  go  to  the  St. 
Francis  Hospital  and  the  address  was  given  in  writing.  These 
facts  do  not  show  any  neglect  or  refusal  on  the  part  of  the 
Company  to  furnish  the  petitioner  hospital  service.  Yet  it 
is  clear  that  the  commission  could  not  make  an  award  to  peti- 
tioner for  such  services  except  it  be  first  shown  that  the  Com- 
pany had  neglected  or  refused  to  furnish  such  service.  (Stats. 
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1913,  p.  279,  sec.  15,  subd.  a.)     The  respondent  Commission  ^ 
did  not  exceed  its  jurisdiction  in  refusing  the  petitioner  an 
award.    Its  order  is,  therefore,  afi&rmed.  i 

i 

Lennon,  P.  J.,  and  Beasly,  J.,  pro  tern.,  concurred. 


[dr.   No.    2637.    Fiivl   Appellate   District,   Division    One. — ^Kovember 

25,  1918.} 

CHARLES  E.  KIMBALL,  Petitioner,  v.  THE  SUPERIOR 
COURT  OF  THE  STATE  OF  CALIFORNIA  IN  AND 
FOR  THE  CITY  AND  COUNTY  OF  SAN  FRAN- 
CISCO,  et  al.,  Respondents. 

HiNES  AND  Mining — ^Trusts — Qbubstakb  Aobebment. — ^Under  sections 
856  and  2243  of  the  Civil  Code  purchasers  in  good  faith  of  a  :cin- 
ing  claim  and  for  valuable  consideration  are  not  responsible  to 
one  who  had  rights  under  a  grubstake  agreement. 

Foreign  Laws — ^Pbesxjmftion. — In  the  absence  of  proof  to  the  contrary 
it  is  presumed  that  the  laws  of  Alaska  are  the  same  as  in  California. 

CoNTEiiPT  —  Witnesses  —  Iiimatesial  Questions  —  Refusal  to  An- 
swer.— Under  section  2065  and  subdivisions  5  and  10  of  section 
1209  of  the  Code  of  Civil  Procedure  a  witness  cannot  be  adjuf^ged 
guilty  of  contempt  for  refusing  to  answer  questions  not  pertinent 
to  any  issue. 

APPLICATION  for  Writ  of  Certiorari  to  review  a  judg- 
ment of  the  Superior  Court  of  the  City  and  County  of  San 
Francisco. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Clarence  G.  Atwood,  for  Petitioner. 

Wilson  T.  Hume,  for  Respondents. 

STURTEVANT,  J.,  pro  ^em.— This  is  an  application  for  a 
writ  of  review  brought  by  the  petitioner  to  have  a  judgment  of 
contempt  annulled.  The  alleged  contempt  arose  in  certain  pro- 
ceedings had  in  the  case  of  Heim  v.  Wilson,    In  the  amended 
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complaint,  in  that  case,  on  which  the  parties  went  to  trial,  it 
was  alleged  that  Wilson  held  title  for  the  plaintiff,  Heim,  of 
and  to  certain  properties  acquired  by  the  defendant  Wilson, 
under  and  by  virtue  of  a  grubstake  agreement  theretofore 
entered  into  by  and  between  the  plaintiff,  Heim,  and  the  de- 
fendant, Wilson.  In  the  said  amended  complaint,  Charles  E. 
Kimball,  this  petitioner,  John  S.  Kimball,  and  the  WiLson- 
Kimball  Mining  Company  (a  corporation)  were  not  made 
parties  or,  if  they  were,  judgment  was  entered  in  their  favor. 
A  part  of  the  property  involved  was  a  mine  in  Alaska.  The 
trial  court  found  for  the  plaintiff  as  to  the  existence  of  the 
trust  and  entered  an  interlocutory  decree,  in  which  it  ordered 
that  an  accounting  be  had.  The  findings  are  silent  as  to  what 
is  the  law  of  Alaska  on  the  subject  of  trusts  or  on  any  other 
subject.  There  is  no  finding  as  to  the  title,  if  any,  of  J.  S. 
Kimball  (deceased),  of  Charles  E.  Kimball  (this  petitioner) , 
or  of  the  Wilson-Kimball  Mining  Company  (a  corporation;, 
or  whether  either  "purchased  it  in  good  faith  and  for  a  val- 
uable consideration."     (Civ.  Code,  sec.  2243.) 

In  short,  as  the  case  was  made  in  the  trial  court,  it  pre- 
sented the  simple  issue  as  to  what  Wilson  had  obtained  and 
acquired  under  the  grubstake — nothing  more.  Wilson's  ven- 
dees, who  purchased  in  good  faith  and  for  a  valuable  consid- 
eration, are  not  responsible  to  the  plaintiff,  Heim.  (Civ, 
Code,  sees.  856,  2243;  Estaie  of  Lyon,  163  Cal.  803,  805,  806, 
[127  Pac.  75] ;  Kowalsky  v.  Kimberlin,  173  Cal.  506,  [160 
Pac.  673].)  In  the  absence  of  proof  to  the  contrary,  it  is 
presumed  that  the  laws  of  Alaska  are  the  same  as  in  Call* 
fornia.  (Navajo  County  Bank  v.  Dolson,  163  Cal.  485,  [41 
L.  R.  A.  (N.  S.)  787,  126  Pac.  153] ;  Hobhs  v.  Tom  Reed  Mir^ 
ing  Co.,  164  Cal.  497,  [43  L.  R.  A.  (N.  S.)  1112,  129  Pac. 
781] ;  Fox  V.  Mick,  20  CaL  App.  599,  602,  [129  Pac.  972].) 
The  witness  was  adjudged  guilty  of  contempt  for  refusing  to 
answer  questions  Nos.  1,  2,  3,  15,  18,  28,  32,  33,  34,  and  35. 
All  of  those  questions  except  number  eighteen  (18)  related  to 
the  title  of  J.  S.  Kimball  a  subject  that  was  not  an  issue  in 
the  case.  Such  questions  were,  therefore,  immaterial,  and  the 
petitioner  was  not  guilty  of  contempt  when  he  refused  to 
answer  immaterial  questions.  (Code  Civ.  Proc,  sees.  2065, 
1209,  subds.  5,  10;  Ex  parte  Zeehandelaar,  71  Cal.  238,  240, 
[12  Pac.  259] ;  Rogers  v.  Superior  Court,  145  Cal.  88,  91,  [78 
Pac.  344] .)     Question  No.  18  was  an  inquiry  as  to  how  much 
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gold  the  witness  had  seen  J.  L.  Wilson  and  his  employees 
clean  up.  That  question  was  directly  pertinent  to  the  issue 
on  trial  and  should  have  been  answered.  For  refusing  to 
answer  question  No.  18  the  judgment  of  contempt  should  be 
affirmed;  but  the  judgment  of  contempt  should  be  annulled 
as  to  all  of  the  other  questions.  {In  re  Rogers,  129  Cal.  468, 
470,  [62  Pac.  47].)     It  is  so  ordered, 

Lennon,  P.  J.,  and  Beasly,  J.,  pro  tern.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  fhe 
district  court  of  appeal  on  December  23,  1918. 


[CIt.   No.   2688.    First   AppeHate   District,   Divisian   One. — ^November 

26,  1918.] 

WILLIAM  HARTIGAN,  Petitioner,  v.  PACIFIC  GAS  & 
ELECTRIC  COMPANY,  Respondent. 

Public  Utilities  —  Mandamus  to  Compkl  Sebvioe  —  Dbmxtkbes. — A 
petition  for  a  mandamus  to  compel  the  furnishing  of  a  public  util- 
ity which  does  not  allege  compliance  bj  the  petitioner  with  the 
rules  and  regulations  of  the  state  railroad  commission  is  defective, 
and  a  demurrer  thereto  will  be  sustained. 

Id. — Lkave  to  Amend  Refused. — In  such  case  where  from  the  admis- 
sions of  counsel  it  is  apparent  that  the  petition  cannot  be  truth- 
fully amended,  leave  to  amend  will  be  removed. 

APPLICATION  for  Mandamus  to  compel  the  furnishing 
of  gas  and  electricity. 

The  facts  are  stated  in  the  opinion  of  the  court. 

George  D.  Collins,  Jr.,  for  Petitioner. 

W.  B.  Bosley  and  Leo  H.  Susman,  for  Respondent. 

THE  COURT. — Petition  for  writ  of  mandate  commanding 
the  respondent  to  furnish  to  the  petitioner  its  service  of  gas 
and  electricity. 
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The  court  is  of  the  opinion  that  the  petition  for  the  writ  is 
deficient  in  its  failure  to  state  that  the  petitioner  had  com- 
plied with  the  rules  and  regulations  formulated  by  the  rail- 
road commission  under  the  Public  Utilities  Act  of  this  state, 
the  commission  being  given  statutory  control  of  the  subject 
matter  involved  in  this  particular  proceeding.  For  that  rea- 
son the  demurrer  to  the  petition  will  be  sustained,  and  leave 
to  amend  will  not  be  granted  in  view  of  the  admission 
of  counsel  for  the  petitioner  that  the  petitioner  has  not  com- 
plied with  such  rules  and  regulations.  It  would  be  idle  to 
grant  leave  to  amend,  because  the  fact  not  existing,  the  peti- 
tion could  not  be  amended  so  as  to  truthfully  allege  it. 

Aside  from  this,  it  has  been  disclosed  upon  the  hearing  of 
the  application,  that  this  writ  was  applied  for  in  the  first  in- 
stance to  the  superior  court  of  the  city  and  county  of  San 
Francisco,  and  that  upon  an  issue  of  law  being  joined  in  that 
proceeding  by  the  interposition  of  a  demurrer  to  the  petition, 
the  court  sustained  the  demurrer  without  leave  to  amend, 
upon  which,  and  before  the  entry  of  judgment,  the  petitioner 
dismissed  the  proceeding  in  that  court  so  that  he  might  apply 
here  for  a  similar  writ  to  enforce  the  same  alleged  right. 
Under  those  circumstances  this  court  will  not  entertain  the 
application. 

For  the  reasons  first  given  the  demurrer  is  sustained  with- 
out leave  to  amend,  and  for  the  reason  last  given  the  writ  is 
dismissed. 


[C^.  No.  1899.    Third  Appellate  Dbtrbt.— NoYember  26,  191S.] 

PHILLIP  HIBSCH,  as  Executor,  etc.,  Respondent,  ▼. 
JAMES  S.  REMICK  COJtfPANY  (a  Copartnership), 
et  al.,  Appellants. 

NiouGENd — Action  fob  Death — Pleading. — ^A  complaint  in  an  action 
for  damages  for  death  is  fatally  defeetive  which  contains  no  alle- 
gation that  the  deceased  left  heirs. 

Id.— Omission  Cured  bt  Evidence. — The  omission  in  the  pleading 
in  such  case  is  cured  bj  the  introduction  without  objection  of  testi- 
mony as  to  the  heirs  of  the  deceased. 
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In.— Fau.  Through  Sidkwalk  Opsnino  —  Basikent  EtxTATOB— In- 
enucmoNB— Maintenanob  not  Negligkngb  Pka  Sx. — In  an  action 
for  damages  for  death  caused  by  falling  through  the  shaft  of  a 
basement  elcrvator  in  a  city  sidewalk  it  was  error  to  instruct  the 
jury  that  the  maintenance  of  the  opening  on  the  sidewalk  was 
negligence  per  m. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Sacramento  County.    H.  D.  Burroughs,  Judge  Presiding. 

The  facts  are  stated  in  the  opinion  of  the  court 

C.  E.  McLaughlin  and  C.  P.  McLaughlin,  for  Appellants. 

Martin  L  Welsh   and  Ralph  W.  Smith,  for  Respondent 

CHIPMAN,  P.  J. — The  action  is  for  the  recovery  of  dam- 
ages arising  from  the  alleged  negligence  of  defendants 
whereby  plaintiff's  testate  was  injured. 

It  is  alleged  in  the  complaint  that  defendants  were,  on 
December  24, 1915,  conducting  a  store  at  the  southwest  comer 
of  Eleventh  and  J  Streets,  Sacramento ;  that,  on  the  Eleventh 
Street  front  of  said  store  and  under  the  pavement  or  side- 
walk defendants  maintained  an  area  or  basement,  and,  for 
the  purpose  of  lowering  and  raising  articles  of  merchandise  to 
and  from  the  floor  of  said  area  to  the  surface  of  the  sidewalk, 
defendants  constructed  and  used  a  shaft  in  which  was  in- 
stalled an  elevator.  Two  ordinances  of  the  city  of  Sacra- 
mento— Nos.  346  and  716 — are  pleaded  as  the  basis  for  the 
averment  that  defendants  unlawfully  maintained  said  shaft. 
"That  the  sidewalk  in  front  of  the  said  store  of  defendants  on 
Eleventh  Street,  in  the  city  of  Sacramento,  county  of  Sacra- 
mento, state  of  California,  is  some  fifteen  feet  in  width.  That 
at  a  point  on  the  said  sidewalk  about  sixty  feet  southerly  of 
the  southwest  comer  of  the  curb  at  Eleventh  and  J  Streets, 
and  about  eight  feet  to  the  east  of  the  most  easterly  outer 
wall  of  the  building  occupied  during  all  of  said  times  by  de- 
fendants' store,  and  about  three  feet  west  of  the  outer  or 
eastern  edge  of  the  said  sidewalk,  the  defendants  did,  during 
all  the  times  herein  mentioned,  negligently,  imprudently,  and 
unlawfully  use  and  maintain  in  the  said  sidewalk  at  the  point 
aforesaid,  above  the  shaft  of  the  said  elevator,  the  point  being 
at  a  distance  of  more  than  seven  feet  to  the  east  of  the  most 
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outerly  easterly  wall  of  defendants'  store,  a  rectangular  hole 
or  opening  some  five  feet  square  and  during  all  of  said  times 
herein  mentioned  failed  and  neglected  to  construct,  maintain, 
equip  over,  about  or  around  the  said  rectangular  hole  or  open- 
ing any  barrier,  fence,  light,  rail,  protector  or  warning  of  any 
kind  whatever.  That  on  the  twenty-fourth  day  of  December, 
1915,  in  the  night-time  of  said  day,  at  or  about  the  hour  of 
5:30  o'clock  P.  M.  Markus  Hirsch,  sometimes  known  as 
M.  Hirsch,  while  proceeding  as  a  pedestrian  walking  in  a 
northerly  direction,  upon  the  sidewalk  in  front  of  the  store  of 
defendants  on  Eleventh  Street,  the  city  of  Sacramento,  state 
of  California,  while  so  using  the  sidewalk  as  aforesaid,  he  fell 
into  the  said  rectangular  hole  or  opening  in  said  sidewalk,  to 
the  floor  of  the  open  area,  basement  and  cellar  below,  fatally 
injuring  the  said  Markus  Hirsch,  sometimes  known  as  M. 
Hirsch,  from  which  injuries  he  died  on  the  twenty-fourth  day 
of  December,  1915,  all  to  the  loss  and  damage  of  this  plaintiff 
in  the  sum  of  ten  thousand  dollars." 

A  general  and  special  demurrer  was  overruled  and  defend- 
ants answered  denying  the  accusatory  averments  of  the  com- 
plaint; alleged  that  "said  shaft  or  opening  in  the  sidewalk  on 
Eleventh  Street  was  guarded  by  perpendicular  iron  barriers 
twenty-five  inches  in  height  above  the  sidewalk  on  the  north- 
erly and  southerly  sides  of  said  shaft  or  opening  and  on  the 
east  and  west  ends  of  said  shaft  or  opening  by  iron  rods;  that 
at  all  times  during  said  use  on  said  day  said  barriers  were 
visible  to  any  person  walking  northerly  or  southerly  on 
Eleventh  Street,  for  a  distance  of  more  than  one  hundred  fifty 
feet";  that  deceased  well  knew  of  the  existence  of  said  shaft 
and  the  purpose  for  which  it  was  used,  and  that  by  the  exer- 
cise of  ordinary  care  he  could  have  seen  and  have  avoided  said 
shaft,  and  could  have  used  the  sidewalk  between  said  shaft 
and  the  wall  of  said  store  "which  was  clear  of  all  obstructions 
for  a  width  of  about  seven  feet";  that  on  said  December  24, 
1915,  and  a  few  minutes  before  he  was  injured,  he  passed 
southerly  along  Eleventh  Street  between  said  opening  and 
the  wall  of  said  store  and  then  and  there  observed  and  knew 
that  said  shaft  was  being  used  by  defendants  and  the  purpose 
for  which  it  was  being  used  and  observed  the  said  iron  doors 
forming  a  barrier  twenty-five  inches  in  height  above  the  side- 
walk and  observed  the  said  clear  space  of  seven  feet  between 
said  shaft  and  said  building;  that  the  injury  and  death  of  d»- 
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ceased  alleged  in  the  complaint  were  caufied  by  his  own  neg- 
ligence and  want  of  ordinary  care  and  could  have  been 
avoided  had  he  exercised  ordinary  care  by  the  use  of  said  open 
space  next  to  the  wall  of  said  building ;  denied  that  deceased 
was  injured  at  5:30  o'clock  P.  M.  of  said  day  or  at  any  hour 
later  than  5  o'clock  P.  M. 

The  cause  was  tried  by  the  court  with  a  jury  and  plaintiff 
had  the  verdict.  Judgment  was  accordingly  entered,  from 
which  defendants  appeal. 

Defendants'  first  point  is  that  the  complaint  is  fatally  de- 
fective in  failing  to  allege  that  the  deceased  left  any  heirs. 
The  general  demurrer  should  have  been  sustained  on  this 
ground,  for  it  is  well  settled  that  the  action  runs  to  the  heirs 
only  and  that  a  recovery  is  for  their  benefit  and  not  for  the 
benefit  of  the  estate  of  the  deceased.  (Mv/nro  v.  Dredging  etc. 
Co.,  84  Oal.  515,  [18  Am.  St.  Rep.  248,  24  Pac.  303] ;  Ruiz  v. 
Santa  Barbara  Gas  etc.  Co.,  164  Cal.  188, 192,  [128  Pac.  330].) 
It  appears,  however,  from  the  record  that,  without  objection, 
plaintiff  introduced  testimony  showing  that  the  deceased  left 
heirs,  naming  them.  Under  similar  circumstances  we  held,  in 
Slaughter  v.  Goldberg,  Bowen  &  Co.,  26  Cal.  App.  318,  [147 
Pac.  90],  that  the  admission  of  evidence  without  objecliun 
cured  the  omission  of  the  allegation  as  to  the  existence  of 
heirs.  We  did  not,  as  appellants  seem  to  read  the  opinion, 
rest  the  decision  on  the  fact  that  the  omission  was  cured  by 
the  answer.  A  petition  to  the  supreme  court  for  a  hearing  of 
the  case  in  that  court  was  filed  and  especial  attention  given 
in  the  petition  to  the  point  now  here.  The  petition  was  de- 
nied, and  we  must  assume  that  the  supreme  court  concurred 
in  the  view  of  the  question  taken  by  this  court.  The  point 
was  referred  to  in  Boyle  v.  Coast  Improvement  Co.,  27  Cal. 
App.  714,  [151  Pac.  25],  and  the  decision  in  the  Slaughter 
case  was  affirmed.  A  hearing  in  the  supreme  court  in  the 
Boyle  case  was  also  denied.  We  gave  the  question  our  best 
attention  in  SlaugJiter  v.  Goldberg,  Bowen  c6  Co.,  and,  not- : 
withstanding  the  able  argument  now  presented  by  the  learned  - 
counsel  for  the  defendants  we  must  adhere  to  our  decision 
heretofore  rendered.  (See  Noakes  v.  City  of  Los  Angeles, 
179  Cal.  38,  [175  Pac.  409].) 

The  sidewalk  on  Eleventh  Street  is  fourteen  feet  wide.  In 
this  sidewalk  two  feet  from  the  curb  is  the  opening  into  which 
deceased  fell*    The  opening  is  five  feet  east  and  west  and  four 
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feet  north  and  south  and  is  covered  by  two  iron  doors  flush 
with  the  sidewalk  when  in  place.  When  open,  these  iron 
doors,  one  on  each  side,  twenty-five  inches  in  height,  stand 
upright  and  are  held  in  position  by  an  iron  rod  across  the 
west  side  of  the  shaft.  An  elevator  is  operated  in  this  shaft 
to  carry  goods  to  and  from  the  basement  or  area  under  the 
sidewalk.  At  the  time  of  the  accident  the  elevator  platform 
was  at  the  bottom  of  the  shaft  and  it  was  not  for  the  moment 
then  being  used.  There  was  an  electrically  lighted  electrolier 
near  the  curb  twenty-seven  feet  north  of  this  opening  and  an- 
other similar  one  seventy-four  feet  south  of  this  shaft.  They 
had,  however,  been  dimmed  by  Coloring  the  burners  so  as  to 
diminish  the  radiance  of  the  lamps  one-third.  It  was  a  damp, 
foggy  evening  and  growing  dark.  The  sun  set  on  that  day  at 
4:35  P.  M.  Deceased  left  his  store  on  J  Street  between  Tenth 
and  Eleventh  Streets  at  about  5  o'clock  that  evening  to  pur- 
chase some  coffee  at  a  store  on  the  comer  of  Eleventh  and  K 
Streets.  He  passed  this  shaft  in  going  and  was  met  on  his 
way  back  by  a  witness  between  the  comer  of  Eleventh  and 
E  and  the  opening.  This  was  about  5:15  or  5:30  P.  Ivf. 
Continuing  his  course  north,  deceased  fell  into  this  shaft  and 
received  injuries  from  which  he  died  during  the  same  night 
No  witness  saw  him  fall  into  the  shaft 

It  is  contended  by  respondent  that  said  shaft  was  con- 
structed and  is  being  used  in  violation  of  the  ordinances  above 
referred  to,  and  hence  was  a  nuisance  and  constituted  negli- 
gence per  se.  This  contention  is  stoutly  contested  by  defend- 
ants, thus  presenting  an  important  and  perhaps  the  principal 
question  in  the  case. 

The  court  instructed  the  jury  as  follows;  **When  the  own- 
ers or  occupants  of  property  abutting  on  the  public  highway 
do  anything  or  continue  the  use  of  anything  that  will  obstruct 
the  free  passage  of  the  public  upon  such  highway,  street  or 
sidewalk,  such  parties  are  maintaining  a  nuisance  if  they 
maintain  the  same  contrary  to  the  provisions  of  the  law  re- 
garding the  same.  In  this  connection  I  wiU  read  to  you  the 
ordinances  of  the  city  of  Sacramento  rdating  to  the  regulat- 
ing and  use  of  sidewalks.  [Here  reads  ordinances  Nos.  346 
and  716.] "  Then  follows  an  instruction  to  the  effect  that  if 
the  jury  find  that  defendants  were  using  or  maintaining  **the 
alleged  area,  basement  window  or  cellarway  in  the  sidewalk," 
and  that  the  sold  opening  ''was  not  kept  or  maintained  or 
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continued  in  ruse  in  accordance  with  the  terms  of  the  ordi- 
nances just  read,"  the  defendants  **were  ^ilty  of  maintain- 
ing a  nuisance,  and  the  defendants  would  be  liable  to  persons 
who  sustained  injuries  as  the  proximate  result  of  the  mainte- 
nance of  the  said  nuisance,  if  such  injuries  were  sustained  by 
said  party  when  he  was  in  the  exercise  of  ordinary  care." 

The  court  gave  the  following  instruction:  **The  court  in- 
structs the  jury  that  if  you  find  from  the  evidence  that  the 
defendants  were  maintaining  an  opening  in  the  said  sidewalk 
in  which  the  deceased  fell,  and  that  in  so  maintaining  the 
same  they  were  violating  the  provisions  of  the  said  ordinances 
of  the  city  of  Sacramento,  and  such  violation  of  the  ordi- 
nances was  the  proximate  cause  of  the  decedent's  death,  and 
that  the  decedent  at  such  time  was  in  the  exercise  of  ordinary 
care,  it  is  your  duty  to  find  for  the  plaintiff.'* 

Defendants  requested  an  instruction  which  set  forth  the 
uncontradicted  facts  as  to  the  place  where  the  shaft  was  con- 
structed and  the  manner  of  its  construction,  and  stated  that 
if  the  jury  should  find  the  facts  thus  set  forth  to  be  true,  then 
''the  maintenance  and  use  of  said  opening  and  said  iron  doors 
was  not  in  and  of  itself  a  nuisance,  or  in  violation  of  the  ordi- 
nances introduced  in  evidence  in  this  case."  The  court  re- 
fused to  give  this  instruction.  Another  instruction  requested 
by  defendants  was  refused,  reading  as  follows:  **If  you  find 
from  the  evidence  that  the  opening  in  the  sidewalk  thi-ough 
which  deceased  fell  was  used  by  defendants  for  business  pur- 
poses, and  that  the  iron  doors  when  closed  constitute  part  of 
the  pavement,  and  when  opened  constitute  a  guard  or  railing 
on  each  side  of  the  opening,  then  you  are  instructed  that  such 
iron  doors  and  their  use  are  not  forbidden  by  the  ordinances 
introduced  in  evidence  and  did  not  constitute  a  nuisance.'* 
Another  instruction  requested  by  defendants  was  refused 
which  instructed  the  jury  *'that  the  iron  doors  and  opening 
maintained  and  used  by  defendants  were  not  forbidden  by 
said  ordinances."  ?j 

"There  is  no  rule  of  law  better  established  than  that  the 
construction  of  written  instruments  is  a  matter  of  law  for  the 
court,  and  not  of  fact  by  the  jury,  unless  when  the  meaning 
and  construction  are  doubtful  and  depend  upon  extrinsic  evi- 
dence." (Aguirre  v.  Alexander,  58  Cal.  30.)  **It  is  error 
for  the  court  to  submit  to  a  jury  the  question  of  the  legal 

88  CaL  App. — A9 


Digitized  by 


Google 


770  HiBSCH  V.  James  S.  Ebmick  Co.      [38  Cal.  App. 

effect  of  written  documents  offered  in  evidence  during  the 
trial"     (Carpentier  v.  Thirsion,  24  Cal.  269,  285.) 

It  was  the  contention  of  respondent  at  the  trial  and  is  his 
contention  here  that  the  construction  and  maintenance  of  this 
opening  or  shaft  was  unlawful  because  in  violation  of  the 
ordinances  pleaded;  and  that  this  unlawfulness  did  not  con- 
sist in  the  character  of  the  shaft  or  opening,  but  in  its  posi- 
tion; that  the  ordinance  authorized  only  the  opening  or  stair- 
way next  to  the  building.  It  seems  to  us  that  when  the 
instructions  given  and  refused  are  considered,  the  court  not 
only  left  the  question  of  the  construction  to  be  put  upon  the 
ordinances  to  the  jury,  but  conveyed  the  impression  to  the 
jury  that  the  shaft  or  opening  in  question  was  in  violation  of 
the  ordinances  and  hence  a  nuisance. 

Section  1  of  ordinance  No.  346  provides  for  the  construc- 
tion of  a  passageway  to  the  cellar  or  basement  next  to  the 
building,  in  doing  which  not  more  than  four  feet  of  the  side- 
walk next  to  the  building  shall  be  used  and  must  be  inclosed  by 
''a  strong  iron  railing,"  and  in  a  manner  to  prevent  accident 
to  foot-passengers."  Section  2  authorizes  business  firms  "to 
occupy  three  feet  of  the  sidewalk  from  the  building  line,  for 
the  purpose  of  exhibiting  their  wares  during  business  hours." 
Then  follows  the  proviso,  ''that  merchants  or  persons  having 
occasion  to  receive  or  deliver  goods  may  use  such  sidewalk 
for  the  period  not  to  exceed  ten  hours  in  the  daytime  for  the 
purpose  of  receiving  and  discharging  such  goods;  and  pro- 
vided further  that  a  space  of  six  feet  in  width  shall  at  all 
times  be  kept  clear  for  the  accommodation  of  persons  pass- 
ing." Section  3  allowed  a  space  of  four  feet  of  the  sidewalk 
for  stairway  entrances  to  the  first  floor  of  any  building 
erected  prior  to  June  1, 1894. 

Ordinance  No.  716  amends  section  2  of  ordinance  No.  346 
by  providing  for  the  space  of  three  feet  next  to  the  building 
for  accommodating  bicycles  and  also  for  space  at  the  outer 
edge  of  the  sidewalk  for  bulletin  boards  for  managers  of 
theaters  and  newspapers.  The  remaining  portion  of  section 
2  is  the  same  as  in  ordinance  No.  346,  namely,  ''that  mer- 
chants having  occasion  to  receive  or  deliver  goods,  may  use  the 
sidewalk  in  front  of  the  premises  occupied  by  them  for  a 
period  of  not  exceeding  ten  hours  in  the  daytime  for  the  pur- 
pose of  receiving  or  delivering  such  goods;  .  .  .  and  provided 
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further,  that  a  space  of  six  feet  in  width  shall  at  all  times  be 
kept  clear  for  the  accommodation  of  persons  passing." 

The  provisions  of  the  ordinances  relating  to  receiving  and 
delivering  goods  authorized  the  use  of  the  sidewalk  next  to  the 
curb  for  that  purpose.  It  has  been  held  that  the  abutting  owner, 
whose  rights  extend  to  the  center  of  the  street,  may  excavate 
a  vault  or  cellar  under  the  sidewalk.  (Elliott  on  Roads  and 
Streets,  sec.  690,  and  cases  cited.)  Where  the  area  under  the 
sidewalk  is  utilized  for  storage  purposes  and  to  receive  and 
discharge  goods,  which  is  quite  common  in  cities  and  in  towns 
of  considerable  importance,  the  universal  custom  is  to  effect 
those  objects  by  constructing  and  using  an  opening  in  the 
sidewalk  near  the  curb,  just  such  as  was  constructed  and  used 
in  the  present  case. 

The  evidence  was  that  the  iron  doors  used  by  defendants 
were  of  standard  size  and  set  in  the  pavement  in  the  custom- 
ary manner  and  when  closed  formed  a  part  of  the  sidewalk. 
In  itself  it  was  not  a  nuisance  and  did  not  constitute  negli- 
gence per  se.  The  supreme  court,  in  Rider  v.  Clark,  132  Cal. 
382,  385,  [64  Pac.  564],  speaking  of  just  such  an  opening  and 
covering  as  here,  said:  ''It  is  generally  the  usage  and  custom 
to  allow  openings  to  be  made  in  the  sidewalks  of  cities  in 
order  to  obtain  entrance  into  the  basement,  such  openings  and 
the  coverings  thereof  being  subject  to  proper  municipal  reg- 
ulation." (Citing  cases,  and  2  Dillon  on  Municipal  Corpora- 
tions, sec.  699.) 

Morrison  v.  McAvoy,  7  Cal.  Unrep.  37,  [70  Pac.  626],  was 
a  case  where  an  ordinance  of  the  city  of  Oakland  was  drawn 
in  question.  In  that  case  an  opening  in  the  sidewalk  near  the 
curb  was  made  as  in  this  case  and  for  like  purposes,  the  only 
difference  being  that  the  iron  doors  were  sixteen  inches  in 
height  when  open,  whereas  in  the  present  case  they  were 
twenty-five  inches  and  the  area  underneath  the  sidewalk  was 
utilized  by  stairs  in  the  opening  instead  of  an  elevator  as 
here.  The  ordinance  provided  that  *'no  person  shall  ...  so 
occupy  or  obstruct  any  sidewalks  as  to  interfere  with  the  con- 
venient use  of  the  same  by  all  passengers";  also  that  "every 
person  shall  keep  around  every  .  .  .  flight  of  stairs  descend- 
ing from  the  sidewalk  to  the  basement  owned  or  occupied  by 
him,  a  fence  or  railing  at  least  three  feet  hio^h."  Plaintiff, 
walkin?  alonsj  the  sidewalk  in  the  dnvtimr,  foil  into  this  open- 
ing and  was  injured.    She  brought  the  action,  alleging  a 
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violation  of  the  ordinance.  A  demurrer  to  the  complaint  was 
sustained  by  the  lower  court  and  the  judgment  on  appeal  wan 
aflBrmed.  Said  the  court:  '*The  iron  doors  appear  not  to  have 
been  an  obstruction  when  closed,  and  no  defect  in  the  manner 
of  their  construction  is  alleged,  and  it  is  averred  that  they  con- 
stituted part  of  the  pavement  when  closed.  Such  doors,  as 
means  of  ingress  and  egress  to  and  from  the  basement  of 
buildings  in  towns  and  cities,  are  not  unusual,  and  do  not  con- 
stitute a  nuisance  per  se,  and  are  not  forbidden  by  the  ordi- 
nance pleaded."  (Citing  Rider  v.  Clark,  132  Cal.  382,  [64 
Pac.  564].)  Speaking  further  of  the  situation,  the  court 
said:  **The  first  part  of  the  ordinance  above  quoted  was  not 
infringed  by  the  construction  of  the  doors,  for  they  formed 
part  of  the  sidewalk,  and  were  safe  when  closed,  so  far  as  is 
alleged.  The  second  portion  of  the  ordinance  refers  to  open 
stairways  as  they  are  sometimes  constructed  next  to  the  build- 
ings or  next  to  the  curb,  and  where  the  protection  around  the 
stairs  is  by  a  railing,  in  which  case  the  protection  or  railing 
must  be  three  feet  high,  and  is  permanent,  and  is  the  only 
protection  required.  The  iron  door  openings  in  the  present 
case  are  entirely  different,  and  the  usual  protection  to  pedes- 
trians are  the  sides  of  the  door,  as  was  the  case  of  Rider  v. 
Clark.  The  complaint  seems  to  proceed  upon  the  theory  that 
the  opening,  with  the  doors,  the  stairs,  and  the  cellar,  were  all 
unauthorized,  and  in  violation  of  the  ordinance,  and  together 
constituted  a  nuisance.  There  is  nothing  to  show  that  the  use 
of  the  basement  by  these  means  was  unauthorized,  except  the 
ordinance,  and  this  does  not  go  so  far."  In  further  consider- 
ing the  case  the  court  said : ''  If  there  had  been  a  distinct  allega- 
tion— ^which  there  is  not — ^that  the  sides  of  the  door  were  not 
high  enough  to  offer  reasonable  protection  to  footmen  in  the 
daytime,  or  had  alleged  clearly  that  the  doors  were  opened  out 
and  laid  flat  on  the  pavement,  offering  no  protection,  there 
would  have  been  a  different  case  presented."  Again,  "plain- 
tiff might  have  presented  the  distinct  issue,  on  which  she 
would  have  the  right  to  be  heard,  that  the  iron  doors,  when 
open  and  standing  upright,  was  a  negligent  and  dangerous 
use  made  of  the  opening  to  the  basement,  irrespective  of  the 
ordinance.  She  evaded  this  issue,  and  relied  on  the  prohibi- 
tions of  the  ordinance^  which,  as  we  have  seen,  does  not  cover 
her  case." 
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In  the  present  case,  while  general  negligence  was  in  part 
relied  upon,  and  it  was  not  necessary  that  the  specific  acts 
constituting  such  negligence  should  be  alleged,  this  issue  is 
entirely  distinct  from  the  issue  arising  from  the  claim  that  the 
opening  in  the  sidewalk  constituted  a  nuisance  per  se.  To 
hold  that  such  use  of  the  sidewalk  is  in  itself  a  nuisance,  im- 
porting negligence  per  se,  would  be  a  serious  infringement  of 
a  right  universally  exercised  and  having  the  sanction  of  long 
and  well-recognized  usage  by  the  owners  of  business  houses 
on  lots  abutting  on  public  streets.  That  the  city  council  was 
aware  of  this  usage  when  it  enacted  these  ordinances  cannot 
be  doubted.  It  is  very  clear  that  the  ordinances  in  question 
do  not  in  terms  forbid  such  use.  The  only  regulation  or  re- 
striction coupled  with  the  use  as  given  is  that  it  shall  not 
exceed  ten  hours  in  the  daytime  and  that  a  space  of  six  feet 
in  width  shall  at  all  times  be  kept  clear  for  the  accommodation 
of  persons  passing.  In  the  present  case  it  appeared  that  there 
was  a  clear  space  of  seven  feet  between  the  opening  and  the 
store  building. 

We  have  considered  this  question  quite  apart  from  the  fur- 
ther question  of  general  negligence  involved  in  the  issues  aris- 
ing out  of  the  circumstances  and  facts  relating  to  the  manner 
in  which  the  shaft  and  elevator  were  being  used  at  the  time  of 
the  accident,  and  the  alleged  negligence  of  defendants  in  con- 
nection therewith. 

Considering  the  condition  of  the  weather,  the  lateness  of  the 
hour  in  the  day,  that  there  was  no  one  at  the  opening  or  using 
it  at  the  time  of  the  accident,  and  that  the  elevator  was  at  the 
bottom  of  the  shaft,  the  question  of  negligence  imputed  to  de- 
fendants, as  well  as  the  question  of  the  contributory  negli- 
gence of  deceased,  claimed  by  defendants,  was  for  the  jury. 

If  we  could  say  that  the  verdict  rested  alone  on  defendants' 
negligence  in  leaving  the  shaft  open  under  the  circumstances 
shown,  there  would  be  no  ground  for  disturbing  the  judg- 
ment. But  as  we  think  the  jury  were  given  to  understand 
that  this  opening  in  the  sidewalk  was  a  nuisance  and  con- 
stituted negligence  per  se,  we  cannot  say  but  that  this  viewr 
of  the  situation  controlled  the  verdict  and  relieved  the  jury 
from  considering  the  question  of  defendants'  negligence  as  a 
question  of  fact. 

We  think  it  was  prejudicial  error  to  send  the  case  to  the 
jury  with  instructions  in  elTcct  implying  that  this  opening  on 
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the  sidewalk  constituted  a  nuisance  and  in  refusing  to  instruct 
them  as  to  the  meaning  of  the  ordinances  in  this  regard. 
The  judgment  is  reversed. 

Burnett,  J.,  and  Hart,  J.,  concurred. 


[Oiv.    No.   2586.    Firat   Appellate    Distriet,   Division    One.— NoYember 

26,  1918.]. 

PEOPLE'S    WATER    COMPANY    (a    Corporation),    Ee. 
spondent,  v.  ALBERT  H.  SWEET  et  al.,  Appellants. 

Appeal — Absence  or  Bvtobnob  raou  Becord— Findings  Conclusive. — 
Where  the  record  on  appeal  eontauu  none  of  the  evidence,  the 
findings  are  eonelusivelj  presumed  to  be  supported  by  the  evidence. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Contra  Costa  County.    A.  B.  McEenzie,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

T.  F.  Bachelder  and  0.  F.  Meldon,  for  Appellants. 

Tom  M.  Bradley  and  Harry  E.  Leach,  for  Respondent 

LENNON,  P.  J.— The  plaintiff  brought  this  action  in  eject- 
ment  to  recover  from  the  defendants  possession  of  a  tract  of 
land  situate  in  the  county  of  Contra  Costa,  alleging  that  on 
January  1,  1914,  it  was  the  owner  thereof  and  entitled  to  its 
possession,  but  that  the  defendants  Albert  H.  Sweet  and  his 
wife  Leona  J.  Sweet,  believing  said  land  to  be  part  of  the 
public  domain  of  the  United  States,  had  theretofore  entered 
thereon,  and  at  said  date  were  in  possession  thereof.  Said 
defendants  answered,  setting  up  various  facts,  among  others, 
that  the  land  in  controversy  had  originally  been  part  of  a 
Mexican  land  grant ;  that  at  a  certain  date  stated  in  the  com- 
plaint one  Joseph  Naphtaly  was  entitled  to  purchase  it  from 
the  United  States  but  had  failed  to  do  so,  and  that  it  had 
thereupon  become  unoccupied  public  land  of  the  United 
States,  and  as  such  open  to  homestead  entry;  that  said  de- 
fendants had  lawfully  and  regularly  entered  thereon. 
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A  trial  of  the  cause  being  had,  the  court  found  that  the  ^ 
land  was  a  part  of  a  United  States  grant  to  the  Western 
Pacific  Railroad  Company;  that  by  the  consolidation  and 
amalgamation  of  said  railroad  company  with  the  Central 
Pacific  Railroad  Company  the  latter  succeeded  to  the  rights 
and  estate  of  said  first-named  corporation  in  said  lands;  and 
that  after  the  commencement  of  this  action  said  Central 
Pacific  Railroad  Company  had  received  from  the  United 
States  a  patent  thereto,  and  that  by  mesne  conveyances  the 
plaintiff,  prior  to  the  commencement  of  the  action,  had  suc- 
ceeded to  said  company's  rights.  As  to  the  allegations  of  the 
answer  upon  which  said  defendants  based  their  claim  of  title, 
the  court  found  some  of  them  to  be  true  and  others  untrue, 
culminating  in  the  finding  that  neither  of  said  defendants  is 
entitled  to  any  right,  title,  or  interest  in  and  to  said  land,  nor 
had  they  ever  acquired  any  right,  or  estate  against  said  plain- 
tiff or  its  predecessors  by  adverse  possession  or  otherwise. 
Judgment  was  accordingly  entered  in  favor  of  plaintiff. 

The  defendants  have  appealed,  making  the  contention  that 
the  findings  of  the  court  in  plaintiff's  favor  are  against  the 
evidence,  but  have  brought  to  this  court  no  record  containing 
any  of  the  evidence  taken  at  the  trial.  In  that  situation  it  is, 
of  course,  impossible  for  this  court  to  know  if  the  contention 
of  the  appellants  is  well  or  ill  founded.  As  has  been  said  by 
appellate  courts  many  times,  the  burden  is  upon  the  appellant 
to  show  error;  and  in  the  absence  of  a  record  of  the  evidence 
the  findings  of  the  court  are  conclusively  presumed  to  be  sup- 
ported by  the  evidence  taken  at  the  trial.  It  is  not  necessary 
to  cite  authorities  to  this  effect.  The  state  of  the  record  in 
this  case  requires  the  affirmance  of  the  judgment  and  order 
from  which  the  appeal  is  taken.    It  is  so  ordered. 

Beasly,  J.,  pro  iem.,  and  Sturtevant,  J.,  pro  tern.,  concurred. 
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[Olv.   No.   2549.    FuTBt   Appellate   District,   Diyiaion   One. — ^Norember 

26,  1918.} 

LAURA  J.  E.  MILLS,  Respondent,  v.  CHARLES  D.  LAINO 
et  aL,  Appellants. 

Judicial  Salbs — Title  or  Pubohabeb  at  Sale  Undbb  Szxcdtion — 
BxvEBSAL  or  Jttdokent — Effect. — The  title  of  one  not  a  partj  to 
A  judgment  whieh  is  erroneous  but  not  void,  who  purchases  at  a 
sale  under  such  judgment,  is  not  defeated  or  impaired  by  a  subse- 
quent reversal  of  the  judgment  on  appeal,  but  where  a  party  to 
the  decree  purchases  the  property,  he  or  his  subsequent  grantee 
acquires  a  defeasible  title  only,  which  falb  with  a  snbeequent 
reversal  of  the  judgment. 

Adverse  Possession — Hostile  Claim  Essential.— The  essence  of  ad- 
verse possession  is  that  the  holder  claims  the  right  to  hold,  not 
under,  but  in  opposition  to  the  title  to  which  his  possession  la 
alleged  to  be  adverse. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.    E.  P.  Mogan,  Judge. 

\     The  facts  are  stated  in  the  opinion  of  the  court 

Arthur  H.  Barendt  and  Geo.  H.  Pippy,  for  AppeUanta 

F.  H.  Dam,  for  Respondent 

LENNON,  P.  J. — This  is  an  action  in  ejectment  to  recover 
the  property  described  in  the  complaint,  which  was  acquired 
by  one  of  the  defendants  from  the  plaintiff  under  a  decree  of 
sale  in  an  action  for  specific  performance,  and  was  occu- 
pied by  her  for  more  than  five  years  before  this  action  was 
commenced. 

The  facts  constituting  the  basis  of  the  case  are  briefly  as  fol- 
lows: In  January,  1903,  Laura  J.  E.  Mills,  the  plaintiff,  was 
the  owner  and  holder  of  the  property  here  involved.  There- 
after Charles  Wesley  Reed  entered  into  a  contract  for  its  pur- 
chase, but  being  unable  to  pay  Mary  A.  Fritz  the  balance  of 
certain  money  which  he  had  borrowed  from  her,  he  assigned 
his  contract  of  purchase  and  the  cause  of  action  based  thereon 
to  her  as  security  therefor.  Mrs.  Fritz  was  subsequently  sub- 
stituted as  plaintiff  in  that  action  in  the  place  of  Reed,  and  on 
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the  twenty-ninth  day  of  May  obtained  judgment  against  Mrs. 
Mills,  providing  in  part  for  a  sale  of  the  property.  On  July 
14, 1908,  the  clerk  of  the  court,  pursuant  to  the  judgment,  exe- 
cuted a  deed  in  the  name  of  Mrs.  Mills,  conveying  the  prop- 
erty to  Mrs.  Fritz.  The  next  day  the  deed  was  recorded. 
Thereafter,  and  on  the  thirtieth  day  of  September,  1908,  Mrs. 
Fritz  sold  the  property  to  Isabella  Laing,  the  only  defendant 
in  interest  here,  under  a  contract  by  which  payment  was  to  be 
made  in  installments.  Mrs.  Laing  went  into  possession  of  the 
premises  on  the  third  day  of  October,  1908,  and  with  her  hus- 
band occupied  them  continuously  down  to  the  date  of  trial, 
and  was  in  possession  at  the  time  of  the  commencement  of  this 
action,  December  4,  1915,  having  theretofore,  to  wit,  in  Sep- 
tember, 1915,  made  the  last  payment  under  her  contract  of 
purchase.  However,  after  the  judicial  sale  of  July,  1908,  and 
after  Mrs.  Laing  had  gone  into  possession  of  the  premises 
under  her  contract,  to  wit,  on  the  first  day  of  December,  1908, 
Mrs.  Mills  appealed  from  that  judgment  without  filing  any 
bond  staying  execution.  December  3, 1909,  the  judgment  was 
reversed.  (FHtz  v.  Mills,  12  Cal.  App.  113,  [106  Pac.  725].) 
Upon  a  second  trial  of  the  action  judgment  went  for  Mrs. 
Mills,  denied  the  plaintiff  therein  specific  performance,  and 
this  judgment  was,  so  far  as  we  are  here  concerned,  declared 
final  in  effect  by  the  supreme  court  on  June  21,  1915.  (170 
Cal.  449,  [150  Pac.  375].)  During  this  litigation  Mrs.  Mills 
paid  no  taxes  on  the  property,  they,  by  the  terms  of  the  con- 
tract of  purchase  between  Mrs.  Laing  and  Mrs.  Fritz,  being 
paid  by  the  latter. 

One  of  the  questions  in  the  case  requiring  consideration  is. 
What  effect  did  the  reversal  of  the  judgment  in  favor  of  Mrs. 
Fritz  have  upon  the  conveyance  by  her  to  Mrs.  Laing  t 

It  is  settled  law  that  the  title  of  a  stranger  purchasing  lands 
at  a  judicial  sale  under  a  judgment  which  is  erroneous  but  not 
void  will  not  be  defeated  or  impaired  by  a  subsequent  reversal 
of  the  judgment.  If  a  judgment  is  so  far  valid  that  it  is 
necessary  for  the  party  against  whom  it  is  given  to  resort  to 
an  appeal  to  avoid  its  effect  he  must,  in  order  to  prevent  exe- 
cution, stay  proceedings  by  giving  a  sufficient  undertaking  on 
appeal.  If  he  omit  to  do  this  strangers  to  the  suit  may  pur- 
chase at  the  sale,  and  in  that  event  their  title  is  valid  whether 
the  judgment  is  affirmed  or  reversed.  It  is  said  that  this  is 
80  fqr  the  reason  that  public  policy  requires  that  all  persons 
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should  have  confidence  in  the  title  to  be  derived  from  such 
sale;  otherwise,  few  would  take  the  risk  of  purchasing,  and 
the  property  would  almost  invariably  be  sold  at  a  grossly  in- 
adequate price.  Upon  the  reversal  of  the  judgment  after  such 
sale  to  a  stranger  the  defendant  must  seek  redress  from  the 
plaintiff.  (Freeman  on  Executions,  3d  ed.,  sees.  345,  346; 
Code  Civ.  Proc,  sec.  957.)  But  where  a  party  to  the  decree 
purchases  he  acquires  a  defeasible  title  only,  which  fails  upon 
a  subsequent  reversal  of  the  judgment.  (Id.,  sec.  347.)  And 
we  think,  under  the  weight  of  authority,  that  the  grantee  of 
one  who  purchases  under  an  erroneous  decree  in  his  own  favor, 
necessarily  receives  the  title  subject  to  the  condition  under 
which  it  was  held  by  his  vendor.  (Id.,  sec.  347 ;  2  Dembitz  on 
Land  Titles,  sec.  164;  Reynolds  v.  Harris,  14  Cal.  667,  681,  [76 
Am.  Dec.  459] ;  Di  Nola  v.  Allison,  143  Cal.  106, 112,  [101  Am. 
St.  Rep.  84,  65  L.  R.  A.  419,  76  Pac.  976].) 

In  the  case  of  Marks  v.  Cowles,  61  Ala.  299,  the  facts  were 
identical  in  principle  with  those  of  this  case.  The  purchasing 
plaintiff  sold  the  land  to  a  third  person,  a  stranger  to  the  ac- 
tion. After  the  conveyance  the  judgment  under  which  the 
property  was  sold  was  reversed.  The  court  held  that  the  de- 
fendant was  entitled  to  restitution  of  the  land  upon  the  ground 
that  the  purchaser  from  the  plaintiff  was  chargeable  with 
notice  of  the  defeasible  character  of  the  title  of  his  grantor, 
saying:  '*The  judgment  or  decree  must  be  shown  necessarily 
as  an  indispensable  element  of  the  title  of  the  party  on  the 
face  of  the  title  papers.  And  when  it  is  shown,  the  defeasible 
character  of  the  title  appears,  of  which  the  vendee  is  bound  to 
take  notice.  .  .  •  The  right  of  a  party  aggrieved  by  an  errone- 
ous judgment  to  a  restoration  to  the  condition  in  which  he  was 
when  it  was  rendered — the  prohibition  against  the  use  of  such 
judgment  by  his  adversary  so  as  to  derive  advantages  he  can- 
not restore,  would  be  of  little  avail  if  through  the  mechanism 
of  an  alienation  to  a  party  bound  to  know  that  the  right  of 
prohibition  exists,  it  could  be  defeated.'* 

The  only  other  question  in  the  case  worthy  of  detailed  con- 
sideration is  as  to  whether  or  not  it  can  be  said  under  the  facts 
of  the  case  that  Mrs.  Laing  acquired  title  to  the  property  by 
prescription.  It  will  be  noted  that  she  went  into  possession 
of  the  premises  in  the  month  of  October,  1908,  and  remained 
therein  for  more  than  five  years,  to  wit,  about  seven  years,  at 
the  time  this  action  was  commenced.    We  will  not  attempt  to 
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answer  all  of  the  points  made  by  defendant  on  this  phase  of 
the  case.  We  think  it  suflBcient  to  say  that  the  evidence  in 
this  case  sustains  the  view  that  Mrs.  Laing  did  not  establish 
title  by  prescription  in  failing  to  show  that  she  held  the  prop- 
erty in  hostility  to  the  title  of  the  true  owner,  and  under  a 
claim  of  right.  If  the  possession  is  consistent  with  or  in  sub- 
ordination to  the  title  of  the  real  owner,  it  is  not  adverse. 
Any  evidence  of  the  recognition  of  the  title  of  another  is 
always  admissible  to  show  the  real  character  of  the  possession. 
(Unger  v.  Mooney,  63  Cal.  593,  [49  Am.  Rep.  100] ;  1  Am. 
ft  Eng.  Ency.  of  Law,  796;  2  C.  J.  131,  sees.  224,  225.)  It  is 
said  in  McCracken  v.  San  Francisco,  16  Cal.  636:  *'To  render 
possession  adverse,  so  as  to  set  the  statute  of  limitations  in 
motion,  it  must  be  accompanied  with  a  claim  of  title ;  and  this 
claim,  when  founded  on  a  written  instrument  as  being  a  con- 
veyance of  the  premises,  must  be  asserted  by  the  occupant  in 
good  faith,  in  the  belief  that  he  has  good  right  to  the  premises, 
and  with  the  intention  to  hold  them  against  all  the  world. 
The  claim  must  be  absolute — not  dependent  upon  contingen- 
cies— and  must  be  *  exclusive  of  any  other  right,'  and  to  render 
the  adverse  possession  thus  commenced  effectual  as  a  bar  to  a 
recovery  by  the  true  owner,  the  possession  must  be  continued 
without  interruption,  under  such  claim,  for  five  years.** 

The  essence  of  adverse  possession  is  that  the  holder  claims 
the  right  to  his  possession  not  under  but  in  opposition  to  the 
title  to  which  his  possession  is  alleged  to  be  adverse.  (Parish 
V.  Coon,  40  Cal.  33,  57.) 

A8  we  have  seen,  Mrs.  Laing  was  bound  to  know  and,  in 
fact,  did  know,  the  condition  of  the  record  upon  which  the  title 
of  Mrs.  Fritz  rested.  The  contract  of  purchase  provided  in 
part  for  a  return  of  the  money  paid  on  account  of  the  pur- 
chase price  in  the  event  that  Mrs,  Fritz  was  unable  to  tender 
Mrs.  Laing  a  perfect  title.  After  the  reversal  of  the  judg- 
ment in  favor  of  Mrs.  Fritz  on  the  first  appeal,  and  on  April 
30,  1910,  Mrs.  Laing  evidently  became  apprehensive  concern- 
ing the  condition  of  Mrs.  Fritz  *s  title,  and  as  a  result  a  second 
contract  was  entered  into  between  them,  which  provided, 
among  other  things,  as  follows:  *'In  case  the  seller  is  not  able 
to  tender  the  purchaser  a  perfect  title,  ...  or  if  the  pur- 
chaser should  be  at  any  time  ousted  from  the  possession  of 
said  premises,  then  in  any  of  said  events,  at  the  option  and 
upon  the  demand  of  the  purchaser,  the  seller  shall  return  all 
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of  the  moneys  which  the  purchaser  shall  have  paid  to  the 
seller,  less  $45  a  month  rent  for  the  said  premises  for  the  time 
they  have  been  occupied  by  the  purchaser,  plus  the  interest 
hereinafter  stated.''  The  new  agreement  further  provided: 
*'The  seller  further  agrees  ...  in  all  respects  to  save  pur- 
chaser harmless  in  all  matters  relating  to  said  title  and  to  his 
occupation  of  said  premises.'*  Shortly  after  the  decision  of 
the  supreme  court  on  the  second  appeal,  afiSrming  the  judg- 
ment of  the  trial  court  denying  Mrs.  Fritz  a  specific  perform- 
ance of  the  contract  in  her  action  against  Mrs.  Mills,  and  on 
September  4,  1915,  Mrs.  Laing  wrote  to  Mrs.  Fritz,  calling 
attention  to  this  decision,  and,  construing  it,  said:  (It) 
''means,  as  I  understand  it,  that  the  property  belongs  to 
Laura  J.  E.  Mills,  and  that  you  have  not,  and  never  have  had, 
any  title  to  convey  to  me."  In  November,  1915,  Mrs.  Laing 
again  wrote  to  Mrs.  Fritz,  and,  after  quoting  certain  provi- 
sions of  the  contract  of  purchase,  demanded  the  return  of  the 
money  she  had  paid  on  account  of  the  purchase,  less  a  certain 
sum  per  month  during  the  period  she  had  occupied  the  prem- 
ises, whereupon,  she  said,  ''I  will  of  course  .  .  .  immediately 
vacate  the  premises."  Approximately  a  month  after  this  ac- 
tion was  commenced  Mrs.  Fritz  and  Mrs.  Laing  entered  into 
a  supplemental  agreement,  reaffirming  certain  provisions  of 
the  contract  of  April,  1910,  and  providing  further  that  Mra 
Fritz  would  assume  and  pay  all  attorney's  fees,  costs,  damages 
and  expenses  which  might  be  incurred  by  or  imposed  upon 
Mrs.  Laing  by  reason  of  the  litigation  over  the  property.  Mrs. 
Laing  in  part  testified : 

''Q.  You  expected  to  get  a  deed  when  you  had  the  property 
paid  for,  and  did  not  expect  to  become  the  owner  in  any  other 
way  than  through  a  deed  from  Mrs.  Fritz,  isn't  that  correct! 
A.  Yes,  sir." 

She  also  testified  that  her  attorney  in  this  case  was  em- 
ployed by  Mrs.  Fritz. 

In  view  of  what  has  just  been  said,  we  are  convinced  that  it 
cannot  be  held  that  Mrs.  Laing  held  possession  of  the  property 
in  hostility  to  the  title  of  Mrs.  Mills.  Mrs.  Laing  did  not  enter 
into  possession  of  this  property  and  hold  it  under  a  claim  of 
title  exclusive  of  any  other  right.  It  is  true  that  the  two  con- 
tracts made  by  Mrs.  Fritz  and  Mrs.  Laing  two  and  eight  years 
after  the  contract  of  purchase  might  have  been  entered  into 
under  such  circumstances  as  would  warrant  the  conclusion 
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that  they  were  contracts  of  indemnity  only.  Bnt  it  must  be 
remembered  that  Mrs.  Laing  waa  bound  to  know  and  did  know 
the  doubtful  condition  of  the  title  when  she  entered  into  the 
contract  of  purchase.  In  her  letter  of  November,  1915,  she 
quoted  certain  provisions  of  that  contract,  according  to  which, 
under  the  decision  of  the  supreme  court,  she  seemed  to  believe 
that  she  ought  to  vacate  the  premises,  and  that  upon  doing  so 
she  was  entitled  to  the  return  of  the  payments  made  by  her, 
less  a  certain  monthly  sum  covering  the  period  of  her  occupa- 
tion, to  be  considered  as  rental  of  the  premises.  Much  of 
what  was  done  by  Mrs.  Laing  was  done  to  protect  the  inter- 
ests of  Mrs.  Fritz.  All  through  the  transaction  Mrs.  Laing 
appears  to  base  her  claim  to  the  property  upon  the  title  of  Mrs. 
Fritz,  and  to  hold  the  possession  thereof  in  submission  to  the 
title  of  Mrs.  Mills. 
The  judgment  is  affirmed. 

Sturtevant,  J.,  pro  tern.,  and  Beasly,  7.,  pro  tern.,  concurred. |r 

A  petition  to  have  the  cause  heard  in  the  supreme  court,  • 
aftor  jndirment  in  the  district  court  of  appeal,  was  denied  byl 
the  supreme  court  on  January  23,  1919. 

All  I  he  Justices  concurred. 
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MEMORANDUM  CASES. 


[Or.  No.  fiSir.    First  AppeDato  Distriet-September  26,  1918.] 

W.  H.  WRIGHT  et  al.,  Eespondents,  v.  YOSEMITB 
TRANSPORTATION  COMPANY  (a  Corporation), 
Appellant 

NaGLXGBNCK— Common  GAxaisa— Ikjobt  to  FAssxNaKa--STAex  GoiNe 
ovr  Gkadi — BuiDiN  or  Pioof. — Judgment  affirmed  on  the  authoritj 
of  Wright  ei  wa,  y.  Toaemiie  Transportation  Co.,  ante,  p^  277. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Mariposa  County.    J.  J.  Trabuceo,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

Myrick  &  Deering,  James  Walter  Scott,  and  F.  P.  Tuttle, 
for  Appellant 

E.  C.  Oortner  and  John  A.  Wall,  for  Respondents. 

THE  COXJRT. — This  case  involves  the  same  question  as  the 
case  bearing  the  same  title  and  numbered  in  this  court 
No.  2516  (ante,  p.  277,  [175  Pac.  905].)  For  the  reasons 
given  in  the  opinion  affirming  the  judgment  in  that  case, 
the  judgment  in  this  case  is  also  affirmed. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  October  25,  1918,  and  a  petition  to 
have  the  cause  heard  in  the  supreme  court,  after  judgment 
in  the  district  court  of  appeal,  was  denied  by  the  supreme 
court  on  November  21,  1918. 
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[<^T.  No.  86(Mli    First  Appellate  District.— ^September  87,  1918.] 

MART  V.  COWARD,  Plaintiflf  and  Respondent,  v.  AGNES 
DE  CRAY,  as  Executrix,  etc.,  et  al.,  Defendants  and 
Respondents;  CATHERINE  L.  CODY  et  al.,  Defendants 
and  Appellants. 

Gnrr — Indobssmxnt  of  Stock  Cebtttioates — ^Deuvzkt  to  Third  Pi»- 

SON  won  INDOESKB— -RlTAmNO  BY  DONOB  INBFFEOTIVB— EVIDENCE — 
DSUVXBT    AND    BXCOBDING    OW   OTHER    INSTBUMEMTS    EXECUTED    BY 

BONOB. — Judgment  aiBrmed  punmani  to  stipolfrtion  on  the  authority 
of  Coward  ▼.  De  Cray  et  a).,  ante,  p.  290. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Santa 
Cruz  County.    Benj.  E.  Knight,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court 

R.  H.  Smith  and  Emmet  C.  Rittenhouse,  for  Appellants. 

Wyckoff  ft  Gardner  and  Cha&  B.  Younger,  for  Respondents. 

LENNON,  P.  J. — ^In  this  case  it  has  been  stipulated  by  the 
parties,  and  in  accordance  therewith,  ordered  by  the  court, 
that  the  appeal  should  be  submitted  to  the  court  for  decision 
upon  the  briefs  and  transcript  filed  and  arguments  made  in 
an  appeal  involving  the  same  parties  and  the  same  questions, 
numbered  2530  and  entitled,  Mary  V.  Coward,  Plaintiff  and 
Respondent,  v.  Agnes  De  Cray,  as  Executrix,  etc.,  et  al.. 
Defendants  and  Appellants ;  Catherine  L.  Cody  et  al.,  Defend- 
ants and  Respondents. 

A  decision  in  the  above-entitled  appeal,  No.  2530,  has  this 
day  been  rendered  and  filed  (ante,  p.  290,  [176  Pac.  56]), 
and  for  the  reasons  given  therein,  and  in  accordance  with  the 
stipulation  and  order  filed  herein,  the  judgment  herein  is 
affirmed. 

Sturtevanty  J.,  pro  tern,,  and  Beasly,  J.,  pro  tern.,  concurred. 
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[Orim.  K«.  819.    Tint  Appellate  Dirtriet— Oeiober  1«,  191S.] 

In  the  Matter  of  the  Application  of  JOHN  P.  TUREK  for  a 
Writ  of  Habeas  Corpus. 

GuiONiL  L/Lw— Void  Sbntemos— iKDnoanNATB  Bkntihci  Law— >Ba- 
sxMTKNOfc— Priflonar  disefaarged  on  authority  of  la  IA#  Msll#r  ^ 
J7«  part0  Bouehard,  anU,  p.  441. 

APPLICATION  for  Writ  of  Habeas  Corpns. 

The  facts  are  stated  in  the  opinion  of  the  court 

Petitioner  in  pro.  psr. 

U.  S.  Webb,  Attorney-General,  and  7ohn  H.  Biordan, 
Deputy  Attomey-Gteneral,  for  Respondent. 

THE  COURT.— This  is  an  application  for  a  writ  of  Tuibea$ 
corpus.  The  facts  are  in  all  material  respeets  the  same  and 
the  principles  of  law  involved  are  the  same  as  in  £a;  part$ 
Bouchard,  anU,  p.  441,  [176  Pac.  692].  On  the  authority  of 
that  case  the  petitioner  should  be  discharged.   It  is  so  ordered. 


[CrinL  No.  neL    FIzst  Appellate  Dfrtiiet— Oetober  16,  191S.] 

In  the  Matter  of  the  Application  of  OSCAR  JACOBSON  for 
a  Writ  of  Habeas  Corpus. 

GsiMiNAL  Law— Void  SkNnNos— DNDsntimtATs  Skntenoi  Law— B»- 
SKNTENGX. — Prisoner  dieeharged  on  the  authority  of  Bs  part0 
Bouehard,  ante,  p.  441. 

APPLICATION  for  a  Writ  of  Habeas  CorpnsL 

The  facts  are  stated  in  the  opinion  of  the  court 

Petitioner  tfi  pro.  per. 

U.   S.   Webb,  Attorney-General,   and   John  H.  RiordaSy 
Deputy  Attorney-General,  for  Req>ondent. 
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THE  COURT.— This  is  an  application  for  a  writ  of  habeas 
corpus.  The  facts  are  in  all  material  respects  the  same  and 
the  principles  of  law  involved  are  the  same  aa  in  Ez  parte 
Bouchard,  ante,  p.  441,  [176  Pac.  692].  On  the  authority  of 
that  case  the  petitioner  should  be  discharged    It  is  so  ordered. 


[Gir.  No.  1872.    Third  AppeUate  Difltriot.— Koyember  23,  1918.] 

MELODILE  BRYANT  et  aL,  Appellants,  v.  BBTTIB 
TISDALB  BRYANT  et  al.,  Respondents. 

BuBiss. — Judgment  affirmed  on  authority  of  Tisdale  t.  Bryant,  ante, 
p.  750. 

APPBAL  from  a  judgment  of  the  Superior  Court  of  Kings 
Countj.    M.  L.  Short,  Judge. 

The  facts  are  stated  in  the  opinion  of  the  court* 

i 

Eottinger  &  Shepardson,  for  Appellants. 

Jordan  &  Brann,  for  Respondents. 

THB  COURT.— This  is  the  independent  suit  to  which 
reference  is  made  in  the  opinion  filed  this  day  in  case 
No.  1892  {ante,  p.  750,  [177  Pac.  510]).  As  stated  therein 
the  two  cases  are  similar,  and  they  are  controlled  by  the  same 
principles.  For  the  reasons  stated  in  said  opinion  the  judg- 
ment herein  is  affirmed. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  December  23, 1918. 

tt  OaL  App.— «o 
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AOCEPTANCB.    See  Oontraeto,  8;  Street  Law,  2,  t. 

AiXOUNTING.    See  Purtnenhip,  1. 

AOCX)UNT  STATED.    See  Building  Oontraets,  1;  Contracts,  1^ 

AOCX)nNTa    See  Oompeneation,  1,  8;  OontraetSi  14^  20. 

ACTIONS.    See  Claim  mad,  De&rerj,  !• 

ADMISSIONS.    See  Pleading,  16L 

ADYBRSS  POSSESSION. 

1.  Statute  of  Limitations  —  Hostii/X  Possession  —  Mistake  as  to 

BouNDABT. — If  one  of  two  eoterminous  owners  takes  possoflsion 
and  claims  title  to  the  extent  of  his  possession,  he  holds  adversely, 
although  he  was  induced  to  locate  his  possession  through  a  mis* 
take  as  to  the  boundary.  (Wagner  t.  Meinzer,  670.) 
9l  Hostile  Claim  Essential. — The  essence  of  adverse  possession  in 
that  the  holder  claims  the  right  to  hold,  not  under,  but  in  opposition 
to  the  title  to  which  his  possession  is  alleged  to  be  adverse.  (Mills 
▼.  Laing,  776.) 
See  Quieting  Title,  1,  2;  Waters  and  Waters  Bights,  1-8,  8. 

AFFIDAVITS. 

1«  Estates  or  Dbqbassd  Persons — Claim  Against  EIbtatb— Pabt- 
MEBSHiP^lNSUiTioiSNT  Aftidayit. — An  affidavit  to  a  claim  of  a 
partnership  against  an  estate  of  a  deceased  person,  reading  'Took 
Hing  Irung  Co.  .  .  •  being  dulj  sworn,"  etc.,  stating  the  nature  of 
the  claim,  that  it  is  partly  due,  that  it  is  therewith  presented,  etc., 
"that  there  are  no  offsets  to  the  knowledge  of  said  claimant,"  and 
signed  "Fook  Hing  Lung  Co.  bj  Gee  Ghong  Pong,  Member  &  Clerk 
of  said  Co.,"  is  insufficient,  since  it  purports  to  be  made  by  one 
incompetent  to  make  it,  to  wit,  the  partnership.  (Gee  Chong 
Pong  V.  Harris,  214.) 

2.  Test  of  Suiticienot. — A  test  of  the  sufficiency  of  an  affidavit  is 
whether  it  is  so  dear  that  an  indictment  for  perjury  may  be  sus- 
tained on  it  if  false.     (Id.) 

See  Bed-light  Abatement  Act,  4,  5;  Summons,  1,  2. 
(789) 
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AOE.    See  Criminal  Law,  33,  Ms» 

AGENCY. 

1.  Principal  and  Ageni'--6bc&bt  Pnonr  of  Aoknt— Aottom  bt  Prin- 
cipal TO  Becoveb — Evidence  Insufiicient  to  Show  Agency. — 
Where  in  an  action  against  a  real  estate  broker  to  recover  a  secret 
profit,  alleged  to  have  been  nrnde  bj  him  on  an  exchange  of  prop- 
erties, the  evidence  shows  that  the  defendant  aathorized  as  a 
broker  to  find  a  purchaser  of  real  property  for  a  third  party, 
offered  it  to  the  plaintiff,  who  refused  to  purchase  at  the  price 
asked,  but  requested  the  defendaoit  to  see  if  he  could  get  it  at  a 
lower  figure,  the  defendant's  promise  to  do  so  did  DOt  constitute 
him  the  plaintiff's  agent,  nor  impose  upon  him  any  legal  duty  to 
use  any  effort  to  induce  his  principal  to  reduce  his  priea.  (Qaro- 
thers  V.  Caine,  71.) 

2.  Subsequent  Exghanob  of  PROPsaTiES  —  Bbokb's  Oompinsation 
NOT  A  Secret  Pbofit. — Where  in  such  case  the  plaintiff  subsequently 
offered,  through  the  same  broker,  an  exchange  of  real  and  personal 
properties  for  the  real  property  of  the  third  party  and  agreed  to 
pay  the  broker  a  compensation  if  the  plaintiff's  offer  to  exchange 
should  be  accepted,  the  receipt  by  the  broker  of  a  sum  of  money 
from  the  third  party  in  accordance  with  an  agreement  with  the 
latter  under  which  he  was  to  be  paid  all  the  third  party  should  get  in 
the  deal  over  a  certain  amount,  did  not  constitute  the  making  of  a 
secret  profit  by  such  broker.  (Id.) 

8.  Bbokeb  as  Mere  Middleman — Compensation  fbom  Both  Parties. 
If  a  broker  exercises  no  discretion,  but  merely  brings  together 
parties  to  an  exchange  or  sale,  and  his  employment  then  terminates, 
and  the  parties  themselves  settle  the  terms  of  the  transaction,  he 
acts  as  a  mere  middleman,  and  is  entitled  to  a  commission  if  each 
has  agreed  to  pay  him,  and  it  is  immaterial  in  such  case  that 
either  party  is  unaware  of  the  employment  by  the  other.     (Id.) 

4.  Agent  for  Both  Parties  —  Limitation  of  Rule  Resthiotino 
BiOHT  TO  Compensation. — The  rule  that  an  agent  acting  for  both 
parties,  and  for  each  without  knowledge  of  the  other,  ean  collect 
commissions  from  neither,  applies  only  to  agents  siricti  juris,  and 
not  to  middlemen.  (Id.) 
See  Telegraphs  and  Telephones^  1;  Vendor  and  Vendee,  8. 

APPEAL. 
I,  Effectf  op  Impihd  Findings. — In  such  an  action,  where  Uie  de- 
fendant failed  to  appeal  or  ask  for  a  new  trial,  such  implied  find- 
ings must  be  deemed  a  final  determination  of  such  issues  upon 
an  api>eal  by  the  plaintiff  from  an  order  denying  a  motion  to  vacate 
the  verdict  in  so  far  as  it  fixed  the  damage  at  one  doUar.  (Don- 
natin  ▼•  Union  Hardware  4  Metal  Oo.,  8.) 
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2.  OoNFLicTiNa  Evidence. — In  case  of  a  conflict  of  evidence,  the 
decision  of  the  trial  court  will  not  be  interfered  with  where  there 
is  subetantial  evidence  to  support  the  decieioik  (De  Laval  Dairy 
Supply  Oo.  T.  Talbott,  89.) 

8.  Ai/TEKNATiVB  METHOD  —  BxooRD— Imsutftciekt  Brief. — Where  an 
appeal  ia  taken  from  %  judgment  under  the  alternative  method, 
and  no  sufficient  transcript  of  the  testimony  is  printed  in  the  briefs 
to  illustrate  the  point  sought  to  be  presented  by  the  appellant,  an 
appellate  tribunal  would  be  justified  in  affirming  the  judgment  for 
that  reason  alone.     (State  Bank  of  Bamona  v.  deUand,  138.) 

4  Absence  or  Finding  on  Material  Issxts— Presumption. — ^Where, 
on  appeal  from  a  judgment,  error  is  claimed  because  of  the 
absence  of  a  finding  on  a  material  issue,  it  must  affirmatively  ap- 
pear that  evidence  was  presented  from  which  the  trial  judge  would 
be  required  in  writing  to  determine  that  fact,  and,  in  the  absence 
of  such  a  showing,  it  will  be  presumed  that  there  was  no  such  evi- 
dence.    (Engebritsen  t.  Latin- American  P.  Go.,  141.) 

6.  STATirra   of  Limitations  —  Amended    Complaint — Insufficient 

Beoord. — ^Where  the  record  on  appeal  from  a  judgment  shows  the 
date  of  the  filing  of  an  amended  complaint,  but  not  the  time  when 
the  action  was  commenced,  an  appellate  tribunal,  not  knowing 
when  the  original  complaint  was  filed,  cannot  find  error  in  the  trial 
court's  finding  that  the  action  is  not  barred  by  certain  sections  of 
the  Oode  of  (^vil  Procedure  pleaded  in  the  defendant's  answer. 
(People  V.  Power,  181.) 
ft.  Justice's  Court  Appeal— Undertaxino  for  Costs — Waiver. — The 
undertaking  for  the  payment  of  costs  on  appeal  required  by  section 
978  of  the  Code  of  Civil  Procedure,  is  not  based  upon  any  grounds 
of  pubUc  policy,  but  is  clearly  for  the  sole  benefit  of  the  respoDd- 
ent  in  the  action  who,  under  the  provisions  of  section  8513  of  the 
Civil  Code,  may  waive  the  giving  of  the  same.  (Bobert  v.  Su- 
perior Court,  199.) 

7.  Certiorari  —  Objection  to  Jurisdiction — ^Taxino  Advantaoe  of 
One's  Own  Wrong. — ^Under  section  3517  of  the  Civil  Code,  provid- 
ing that  "no  one  can  take  advantage  of  his  own  wrong,"  the  re- 
spondent in  a  justice's  court  appeal  who  waived  the  undertaking 
for  costs  on  appeal,  and  without  interposing  any  objection,  went 
into  the  trial  and  took  the  chances  of  obtaining  a  judgment  in  his 
favor,  comes  too  late,  when,  after  judgment  against  him,  he 
attempts  to  question  the  jnrisdiction  of  the  court,  by  proceedings 
in  eeriiorari,    (Id.) 

ft.  OoNFLior  in  Testimony  —  Presumption  from  Findings. — ^Where 
the  trial  court  made  findings  in  favor  of  the  defendants,  an  ap- 
pellate court  must  presume  that  the  trial  oourt  believed  the  tes- 
timony of  the  defendants  notwithstanding  that  it  was  inconsistent 
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with  some  of  the  testimoiij  presented  for  the  plaintiffs.  (Coulter 
Dry  Goode  Co.  ▼.  Munford,  2S1.) 
9.  Finding — CoNrLionNo  Evidence. — An  appellate  court  will  not  dis- 
turb a  finding  which  rests  on  eonflieting  testiinonj.  (King  ▼• 
Papazian,  857.) 
10.  Claim  and  Deuyeby — Stay  Bond. — Where  in  an  action  in  daim 
and  delivery  against  several  defendants  the  complaint  alleged  that 
the  defendants  became  possessed  of  the  property  in  controversy, 
a  judgment  against  all  the  defendants  for  the  return  of  the  prop* 
erty,  or  for  its  value  in  a  stated  sum  in  case  a  delivery  could  not  \m 
made,  rested  on  the  implied  finding  that  all  the  defendants  had  be- 
come possessed  of  the  property,  and  the  perfecting  of  an  appeal  and 
filing  of  a  stay  bond  by  one  of  the  defendants  stayed  all  further  pro- 
ceedings in  the  trial  court  upon  the  judgment.  (Eastern  O.  Co., 
Inc.,  V.  Superior  Court,  374.) 
.11.  Judgment-boll — Insxtfrcient  Complaint— Miscakriagb  of  Jus- 
tice.— ^Where  an  appeal  from  a  judgment,  after  answer  and  trial, 
is  brought  up  on  the  judgment-roll  alone,  and  it  appears  that  the 
complaint  does  not  state  a  cause  of  action,  the  judgment  cannot  be 
sustained  on  the  theory  that  it  cannot  be  ascertained  from  the  rec- 
ord that  the  error  has  resulted  in  a  miscarriage  of  justice,  and  that 
the  judgment  is  therefore  protected  by  section  4Vi  of  article  YI 
of  the  constitution.     (Evans  v.  Wizom,  542.) 

12.  Altebnatiys  Method — T&ansokift. — On  appeal  from  a  judgment 

denying  a  peremptory  writ  of  mandate  against  a  judge  of  a 
police  court,  where  the  transcript,  purporting  to  be  prepared  under 
the  alternative  method  permitted  by  sections  953a-953c  of  the  Code 
of  Civil  Procedure,  contains,  in  addition  to  a  certified  copy  of  the 
judgment-roll  and  notice  of  appeal,  a  statement,  certified  by  the 
clerk,  of  testimony  and  proceedings  in  the  police  court  purporting 

to  have  been  received  in  evidence  in  the  superior  court,  the  tran- 
script is  not,  as  to  such  additional  matter,  duly  certified,  it  not  hav- 
ing been  transcribed  by  the  court  reporter,  and  not  appearing  to 

have    been    duly  certified    by   the   judge   of   the   saperior   court. 

(People  ▼.  Bunnell,  548.) 

13.  Grounds  of  Bxvebsal  not  Shown. — ^Where  grounda  of  reversal, 
relied  upon  by  the  appellant  in  such  case,  cannot  be  examined  with-^ 
out  referring  to  a  record  purporting  to  have  been  made  in  the  police, 
court,  and  the  transcript  showing  that  record  as  evidence  received 
in  the  superior  court  has  not  been  settled  by  the  judge  of  the  supe- 
rior court  who  tried  the  ease,  no  grounds  for  reversal  appear,  and 
the  judgment  will  be  affirmed.     (Id.) 

14  Findings — Confuct  of  Evidence. — An  appellate  court  may  not 
disturb  a  finding  made  by  the  trial  court  unless  there  is  no  evi- 
dence to  support  it  or  the  evidence  is  so  dearly  preponderating 
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APPEAL  (Oonanued). 

against  the  finding  as  to  amount,  in  legal  eifect,  to  a  want  of  sub- 
fftantial  evidence.     (Wella  ▼.  Allen,  686.) 

15.  Judgment  on  Pleadings  —  Beoobd  —  EjVIDencb  not  Oonsideb£d. — 

Where  upon  an  appeal  from  a  judgment  the  record  showe  that  the 
oonrt  abandoned  the  trial  upon  the  facte  and  rendered  judgment 
upon  the  pleadings,  the  fact  that  the  eourt  heard  evidence  in  the 
ease  cannot  be  considered.  (Cooperative  Junk  Go.  ▼.  Police 
Oommrs.,  676.) 

16.  Alternativb   Method  —  Bweps — Omission   of   Evidence. — Where 

an  appeal  is  taken  under  the  alternative  method,  the  appellate 
court  will  not  search  the  transcript  to  find  evidence  which  the  par- 
ties have  omitted  to  print  in  their  briefs  in  disregard  of  section 
953c  of  the  Code  of  Civil  Procedure.     (Shorr  v.  City  of  Azusa,  709.) 

17.  Absence  of  Evidence  from  Record — ^Findings  Conclusive. — ^Where 
the  record  on  appeal  contains  none  of  the  evidence,  the  findings 
are  conclusively  presumed  to  be  supported  by  the  evidence.     (Peo- 

.      pie's  Water  Co.  v.  Sweet,  7<94.) 

Bee   Contracts,   17;    Criminal  Law,  24,  85,  47,  48,   52,   62,  68; 
Gifts,  5;  Leases,  1;   Negligence,  7,  12,  13;  New  Trial,  3,  4; 
Nonmiit,  1;  Physicians  and  Surgeons,  6;  Pleading,  10;  Prom- 
issory Notes,  3;  Statute  of  LimitationS|  I. 
t 
"'arraignment.    See  Criminal  Law,  Sa. 

ASSESSMENTS.    See  Corporations,  1,  X 

ASSIGNMENTS.    See   Contracts,   11;    Gifts,   8;    Iirigation  Districts, 
8;  Landlord  and  Tenant,  3w 

ATTACHMENT.    See  Homesteads,  2,  5. 

ATTORNEY  AND  CLIENT.    See  Evidence,  5. 

BAILMENTS. 

Property  Lett  With  Creditor  as  Security — Excuse  for  Failure  to 
Deliver — Destruction  by  Fire — Burden  of  Proof. — ^Where,  in 
an  action  on  a  promissory  note,  the  defendant,  by  answer  and  cross- 
complaint,  set  up  a  claim  for  damages  for  the  failure  of  the  plain« 
tiff  to  deliver  property  left  by  the  defendant  and  cross-complainant 
with  the  plaintiff  as  security,  under  an  agreement  on  plaintiff's  part 
to  "store  and  keep  the  same  safely  at  its  own  risk,  except  as  to 
conditions  beyond  its  control,"  and  to  deliver  the  property  to  the 
defendant  or  its  order,  and  the  plaintiff  in  answer  to  this  cross- 
complaint  set  up  the  destruction  of  the  property  by  fire  while  in  ita 
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BAILMENTS  (Cantinued). 

hands,  and  that  "said  fire  was  caused  bj  matters  and  things  with- 
out and  beyond  the  control  of  cross-defendants,  and  was  wholly 
without  any  negligence  or  fanlt  of  cross-defendants/'  the  burden 
was  upon  the  plaintiff  to  show  facts  in  excuse  of  its  refusal  to 
deliver  the  property  on  demand.  (E^gebritaen  t.  Latin-American 
P.  Oo.,  141.) 

BANKRUPTCY.    See  Pleading,  4,  5. 

BONDS.    See  Appeal,  6;   Contracts,  9,  10;  Irrigation  Districts,  5-7; 
Mortgages,  6;  Municipal  Corporations^  15. 

BOUNDARIES. 

Division  Line — Acquiescence  m. — A  lot  owner  cannot  question  the 
boundary  line  between  himself  and  his  adjoining  owner,  consisting 
of  the  line  of  a  division  fence  erected  by  their  common  grantor, 
wher0,  for  many  years,  no  suggestion  was  ever  made  that  the 
fence  was  not  on  the  true  line,  and  the  owner  whose  title  was  dis- 
puted had  always  had  possession  of  the  land  within  the  boundary 
fences  and  paid  taxes  thereon,  although  the  two  lots  were  conveyed 
to  the  several  owners  by  the  common  grantor  by  metes  and  bounds. 
(Lapalleterie  v.  Shimonowsky,  404.) 
See  Quieting  Title,  5,  7. 

BROKERS. 

Action  tor  Commission— Procukina  Agreement  fob  Leass— Find- 
ing.— In  this  action  to  recover  a  broker's  commission,  the  find- 
ing negativing  the  plaintiff's  allegation  that  the  defendant  employed 
the  plaintiff  '*to  acquire  for  and  on  behalf  of  said  defendant  an 
option  to  purchase  said  property  and  to  lease  the  same,**  is  sus- 
tained by  the  record.  (Waldteufel  v.  Jones,  2fi0.) 
See  Agency,  1,  2« 

BUILDING  CONTRACTS. 
1.  Provision  fob  Periodical  Pbogbess  Payments — Oontbact  not 
Separable — Account  Stated. — A  provision  in  a  building  contract 
to  the  effect  that  the  defendant  would  make  paymentls:  Seventy-five 
(75)  per  cent  of  the  value  of  the  labor  performed  and  materials 
incorporated  on  the  premises,  and  in  the  said  building  and  struc- 
tures, as  estimated  by  the  defendant,  less  previous  payments  made, 
every  three  weeks  commencing  with  the  third  week  after  the  date 
of  commencement  of  the  work,  does  not  operate  to  make  the  con- 
tract separable,  so  that  the  work  done  and  materials  furnished 
during   each   three  weeks  constitute  a  separate   contract   and   the 
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settlements  at  the  end  of  each  three  weeks  aeeonnts  stated,  but 
is  merely  a  means  provided  by  the  contracting  parties  for  esti- 
mating the  amounts  of  the  progress  payments.  (Steere  ▼.  Formilli| 
194.) 
t.  Damages  nm  Breach  —  Interest. — Interest  prior  to  judgment 
should  not  be  allowed  in  an  action  for  damages  for  breach  of  a 
bnflding  contract,  the  claim  sued  on  being  unliquidated,  and  the 
amount,  until  a  trial  is  had,  being  only  the  pleader's  estimate. 
(M.) 

BUILDING  BESTRICTIONa 

1.  Deeds — Restbictive  Goybnants — General  Building  Plait — ^lifAP  as 
EviDENOE. — In  an  action  by  a  vendee  to  enforce  alleged  restrictive 
building  covenants  claimed  to  have  been  provided  for  by  a  vendor 
under  a  general  building  plan  for  the  subdivision  and  sale  of  a  tract 
of  land,  and  to  cancel  a  conveyance  claimed  to  have  been  made  by 
the  vendor  to  a  subsequent  vendee  in  violation  of  the  same  cove- 
nants, the  existence  of  the  covenants  claimed  cannot  be  implied  from 
the  mere  making  and  filing  of  a  map  showiug  the  different  subdivi- 
sions, nor  from  the  fact  that  the  vendor  sold  lots  in  conformity 
therewith.     (Farquharson  v.  Scoble,  680.) 

2.  SuoH  Covenants  Stbiotly  Ck>N8TRnED. — Bestrictive  covenants, 
though  enforced  when  valid,  will  be  construed  strictly  against  the 
person  seeking  their  enforcement,  and  when  none  are  contemplated, 
courts  will  not  create  them.     (Id.) 

8.  Pleading. — In  this  action  it  is  held  that  the  complaint  failed  to 
state  a  cause  of  action.     (Id.) 

CHABTEBS.    See  Municipal  Corporations,  14b 

CHATTEL  MOBTGAGES. 

1.  Foreclosusb— Defense  of  False  Bepresbntations — Tamatw  fob 

Plaintiff  Sustained  bt  Evidence. — In  this  action  to  foreclose  a 
chattel  mortgage,  executed  as  security  for  a  note  given  as  a  first 
•payment  on  a  contract  for  the  purchase  of  land,  where  the  defense 
was  that  defendant  was  induced  to  execute  the  contract  by  false 
vepresentations  respecting  the  character  and  value  of  the  land,  find- 
ings of  the  trial  court  negativing  the  falsity  of  the  representations, 
and  also  to  the  effect  that  the  defendant,  after  entering  into  the 
contract,  affirmed  it,  with  full  knowledge  of  all  the  facts,  are  found 
to  be  amply  supported  by  the  evidence.     (Snook  v.  Fielden,  75.) 

2.  Potential  ETzistence —  Personal  Property. — The  statute  relating 
to  mortgages  of  personal  property  (section  2956  of  the  Civil  Code) 
permits  the  mortgaging  of  personal  properly  having  a  potential 
existence.     (State  Bank  of  Bamona  v.  delland,  188.)^ 
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3.  MoBTGAOEASLB  PERSONAL  Pbopebtt. — ^Under  ib0  last  amendment  of 
section  2955  of  the  Civil  Code  mortgages  may  be  made  upon  anj 
and  all  kinds  of  personal  property  exeept  certain  things  ennme- 
rated.    (Id.) 

4.  Action  bt  Mobtoaoib  Against  Mobtgagob — Claim,  iob  DAiiAois 
lOB  Seluno  Mobtgaokd  Pbopbbtt— Findinos  iob  Derndant  Sus- 
tained.— ^In  this  action  by  the  mortgagee  against  the  mortgagor, 
in  a  chattel  mortgage,  of  all  the  defendant's  "bees,  bee  material 
and  implements  and  hives  and  produce  of  bees,"  to  recover  with 
incidental  damages  the  value  of  honey  sold,  which  the  plaintiff 
claimed  was  subject  to  the  lien  of  his  mortgage,  a  finding  that  the 
evidence  fails  to  show  that  the  honey  was  mortgaged  by  the  chattel 
mortgage,  and  that  the  plaintiff  was  not  damaged  in  any  sum,  was 
Justified,  where  there  was  nothing  in  the  record  to  show  that  the 
honey  sold  had  been  produced  by  the  defendant  from  the  bees  and 
apiary  stock  included  in  the  mortgage.     (Id.) 

ft.  Baib  of  Pbopebtt— Mannbb  of  Sale.— Under  sections  2967  and 
8005  of  the  €&vil  Code  a  sale  of  property  under  a  chattel  mortgage 
most  be  had  at  public  auction  in  the  manner  and  upon  the  notice 
of  sale  of  personal  propertj  under  ezecntion.  (Henderson  v. 
Fisher,  270.) 

^  Sals  bt  Mobtsago  Thbough  Agents— Pubchasb  bt  Mobtgageb.^ 
Where  the  mortgagee  in  a  chattel  mortgage  conducted  the  sale  of 
the  mortgaged  property  through  his  agent,  and  himself  became  a 
purchaser,  his  position  was  analogous  to  that  of  a  sheriff  bidding 
at  his  own  execution  sals,  and  such  sale  would  be  Bt  least  voidable, 
if  not  void.     (Id.) 

7.  Unfaib  and  Fbaudulent  Sale— Action  to  6kf  Aside— Finding 
Justified. — ^In  an  action  to  set  aside  the  sale  by  a  mortgagee  of 
mortgaged  personal  property,  the  fact  that  at  the  sale  all  the  prop- 
erty was  sold  en  nuase  that  the  plaintiff  (the  mortgagor)  was 
present  and  made  reasonable  effort  to  have  the  property  sold  in 
parcels  to  suit  the  convenience  of  bidders  present,  but  that  such 
efforts  were  ignored,  tliat  bidders  who  were  present  offered  the 
defendant  and  his  agent  conducting  the  sale  to  bid  reasonable  sums 
en  certain  portions  of  the  property,  but  these  offers  were  also 
ignored,  that  the  chamcter  of  the  property  was  such  that  it  would 
probabfy  haw  brought  more  if  sold  in  parcels  than  en  fiuuse,  and 
that  the  property  was  sold  for  $506,  although  its  value  was  two 
thousand  five  hundred  dollars,  justified  a  finding  bj  the  court  that 
the  sals  was  unfairly  and  fraudulently  conducted  by  the  defoidant 
with  intent  to  foreclose  the  plaintiff's  equity  of  redemption,  and  to 
purchase  it  for  his  own  benefit  for  less  than  the  actual  value.     (Id.) 

6.  Essentials  to  Effective  Sale  bt  Mobtgagee. — To  be  effective, 
a  sale  by  a  mortgagee  must,  in  all  respeetS|  be  f airty  and  honestly 
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CHATTEL  MORTGAGES  (Gontinaed). 

conducted,  and  the  property  must  not  by  any  nn fairness  be  saerifleed 
for  less  than  its  fair  market  value.  (Id.) 
9.  Right  or  Mobtgaoee  to  Purchase. — As  a  general  role,  the  mort- 
gagee cannot  purchase  at  his  own  sale  under  the  power  in  the 
mortgage,  in  the  absence  of  an  agreement  in  the  mortgage  or  statu- 
tory provision  to  that  effect.     (Id.) 

10.  Liability  of  Mortgagee. — By  purchasing  at  his  own  sale  in  the 
absence  of  such  agreement  or  statutory  provision,  the  mortgagee 
becomes  liable  to  the  mortgagor  for  the  actual  value  of  the  property 
at  the  time  of  the  sale,  without  reference  to  the  amount  bid«     (Id.) 

CITIES.    (See  Municipal  Corporations. 

CLAIM  AND  DELIVERY. 

1.  Execution   and   Levy — Third-party   Claimant — Action    Against 

Shebiff— Injunction  Restraining  Sale. — An  action  in  claim  and 
delivery  against  a  sheriff  by  a  third  party  claimant  to  recover  per- 
sonal property  levied  on  under  a  writ  of  execution,  is  an  action  at 
law  and  not  a  suit  in  equity,  and  in  such  action  the  court  has  no 
jurisdiction  to  grant  an  injunction  restraining  a  sale  of  the  prop- 
erty.    (Von  Der  Kuhlen  v.  Cline,  645.) 

2.  Mandamus. — A  sheriff  will  be  compelled  by  mandamus  to  proceed 
and  make  a  sale  under  an  execution  levied  on  personal  property, 
although  he  bases  his  refusal  to  proceed  with  the  sale  on  a  restrain- 
ing order,  issued  by  the  superior  court  in  an  action  in  claim  and  de- 
livery brought  by  a  third-party  claimant  against  such  sheriff  to  re- 
cover the  property.     (Id.) 

See  Appeal,  10. 

CLAIMS.    See  Estates  of  Deceased  Personfl^  5-0. 
COLLATERAL  ATTACK.    See  Judgments,  5;  Summons,  t. 

COMMON  CARRIERa 

1.  Negligence — Dutt  to  Passenger. — A  carrier  of  peiaons  for  re- 
ward must  use  the  utmost  care  and  diligence  for  their  safe  carriage. 
(Wright  V.  Tosemite  Transportation  Co.,  277.) 

2.  Injury   to   Passenger  —  Stage   Going   Off   Grade  —  Burden   of 

Proof. — In  an  action  against  a  common  carrier  for  damages  sus- 
tained by  a  passenger  on  defendant's  stage,  which  went  off  the 
grade,  the  burden  of  proving  itself  free  from  negligence  rested  on 
the  defendant  after  the  plaintiff  had  introduced  evidence  showing 
the  circumstances  surrounding  the  injury  to  the  passenger.  (Id.) 
See  Negligence,  32. 

COMMUNITY  PROPERTY.    See  Husband  and  Wife,  S. 
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OOMPBNSATION. 

1.  Tbubtbi — ^Action  fob  Sebviobs — AocouNTme. — ^In  this  action  to  r*- 
cover  for  services  rendered  bj  one  who  during  the  minority  of  tlie 
defendants  had  collected  and  disbureed  the  monthly  allowance  made 
by  the  probate  court  through  the  guardian  of  their  estates,  and  also 
rents,  profits,  and  sales  moneys,  and  had  also  paid  taxes,  insurance, 
and  repairs,  it  is  held  that  the  plaintiff  was  not  bound  by  an  account 
rendered  by  the  guardian  of  the  minors.     (Brown  v.  Lee,  ^2.) 

2.  In  such  case  the  plaintiff  was  entitled  to  the  same  compensation  for 
his  services  as  an  executor.     (Id.) 

3.  Pleading — ^Answer  Demanding  Accounting. — ^An  answer  in  such 
case  setting  up  as  an  affirmative  defense  that  the  plaintiff  had  re- 
ceived and  expended  large  sums  of  money  for  the  defendants,  that 
an  accounting  had  been  asked  and  not  rendered,  and  praying  for 
a  complete  and  full  accounting,  was  tantamount  to  a  cross-complaint 
for  an  accounting.     (Id.) 

See  Agency,  2-4;  Mortgages,  5. 

CONSIDERATION.    See  Deeds,  4;  Promissoiy  Notes,  4 

CONSPIRACY.    See  Pleading,  5. 

CONSTITUTIONAL  LAW.  See  Appeal,  11;  Criminal  Law,  17,  46; 
Irrigation  Districts,  1-3;  Municipal  Corporationa,  6;  Bed-light 
Abatement  Act,  8. 

CONSTRUCTION.  See  Building  Restrictions,  2;  Contracts,  6,  7,  13: 
Estates  of  Deceased  Persons,  2. 

CONTEMPT. 

Witnesses  —  IiiMATEBiAL  Questions  —  Retusal  to  Answee.— Under 
section  2065  and  subdivisions  5  and  10  of  section  1209  of  the  Code 
of  Civil  Procedure  a  witness  cannot  be  adjudged  guilty  of  contempt 
for  refusing  to  answer  questions  not  pertinent  to  any  issue.  (Kim- 
ball V.  Superior  Court,  761.) 

See  Red-light  Abatement  Act,  1,  3,  4. 

CONTRACra 

1.  Sale  ot  Egyptian  Ooen — ^Prevention  of  Performance— DBsnuo- 
TioN  OF  Corn — Insufficiency  of  Evidence. — In  this  action  for 
breach  of  contract  for  the  sale  of  Egyptian  com,  the  evidence  is 
held  insufficient  to  show  that  the  seller  was  prevented  from  fulfilling 
the  contract  by  reason  of  the  destruction  of  the  corn  contracted  to 
be  delivered.     (Nelligan  v.  Knutsen,  1.) 
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CONTRACTS  (CoDtinued). 

%,  Impossibility  to  Procure  Oobn  from  Expected  Source — ^Duty  of 
Seller. — ^Where  a  seller  makes  an  unqualified  contract  to  sell  a 
specified  amount  of  corn  of  a  certain  quality,  expecting  to  obtain 
the  same  from  growers,  the  impossibility  of  obtaining  the  corn  from 
them  does  not  excuse  nonperformance,  it  being  his  duty  in  such  a 
case  to  go  into  the  market  and  procure  the  com.     (Id.) 

3.  Acceptance  of  Inferior  Quauty  —  Waiver. — Where,  under  a 
contract  for  the  sale  of  corn,  the  buyer  accepts  corn  of  an  inferior 
quality  to  that  called  for  by  the  terms  of  the  contract,  such  ac- 
ceptance constitutes  a  waiyer  of  the  defect  in  the  quality.     (Id.) 

4.  Vendor  and  Vendee — Purchase  Price  Payable  in  Installments — 

Interest  on  Deferred  Payments. — Interest  on  payments  of  in- 
stallments of  the  purchase  price  of  land  under  a  contract  was  not 
payable  where  the  contract  was  for  a  fixed  sum  and  fixed  install- 
ments and  contained  no  agreement  for  the  payment  of  interest. 
(Gero  V.  Bichey,  21.) 

5.  Unambiguous  Instrument — Interpretation  not  Required. — Where 

a  contract  ia  a  complete  workable  and  unambiguous  instrument,  it 
does  not  require  either  evidence  of  usage  or  implication  of  law  to 
interpret  it.     (Id.) 

6.  Pleading — Contract   Set  Forth  in   Complaint — Allegations   in 

Conflict  With  Contract — Striking  Out. — Where  a  contract  is 
set  forth  in  full  in  a  complaint,  allegations  of  fact  in  direct  conflict 
with  the  contract  itself  are  properly  stricken  out  as  conclusions  of 
law  and  also  redundant  and  contradictory  to  the  contract.     (Id.) 

7.  Warranty — Writing — Oral  Negotiations  and  Stipulations  Su- 
perseded.— In  an  action  on  two  promissory  notes  given  for  the 
balance  of  the  purchase  price  of  a  gas  engine  under  a  contract 
in  writing  where  the  defense  set  up  was  a  counterclaim  for  breach 
of  an  alleged  warranty,  not  contained  in  the  written  contract, 
to  the  effect  that  the  engine  would  perform  certain  work  with  the 
consumption  of  a  certain  quantity  of  fuel,  and  it  appeared  that 
the  Ti-arranty  in  tlie  written  contract  was  one  to  the  effect  that  the 
engine  should  be  tested  before  leaving  the  factory;  that  parts 
proving  defective  in  workmanship  and  material  should  be  replaced 
free  of  charge;  that  written  notice  should  be  given  by  the  pur- 
chaser to  the  vendor  of  any  failure  to  fulfill  the  warranty,  the 
vendor  reserving  the  right  to  send  a  man  to  test  the  engine  at  the 
vendor's  expense  if  defective  in  material  or  workmanship,  and  at 
the  expense  of  the  purchaser  if  the  fault  lay  with  the  latter,  and  it 
appeared  that  the  purchaser  never  gave  the  notice  required  by  this 
provision  of  the  contract,  which  also  contained  &  provision  that 
"no  agreements,  stipulations,  or  conditions,  oral  or  otherwise,  save 
those  mentioned,"  would  be  recognized,  the  case  was  governed  by 
section  1625  of  the  Civil  Code,  which  provides  that  "The  execution 
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OONTRACTS  (Continued). 

of  ft  contract  in  writing,  whether  the  law  requires  it  to  be  in  writing 
or  not,  supersedes  all  the  negotiations  or  stipulations  concerning  its 
matter  which  preceded  or  accompanied  the  execution  of  the  instru- 
ment." (De  Laval  Dairy  Supply  Company  v.  Talbott,  39.) 
8.  Findings  and  Judgment  Supported  by  Evidence. — Evidence  in 
such  case  examined  and  found  to  support  the  findings  and  judg- 
ment in  favor  of  tbe  plaintiff.     (Id.) 

9.  PuBLio  CoNfreACT  —  Bond  —  Indemnification  of  Sueett  by  Con- 

TRACTOifc— Action  by  Subety.— Where  a  contractor  to  whom  a  con- 
tract for  the  erection  of  a  municipal  building  for  a  city  was  awarded, 
applied  for,  and  obtained  from,  the  plaintiff,  as  surety,  a  bond  con- 
ditioned for  the  payment  of  the  claims  of  all  persons  furnishing  ma- 
terials or  performing  labor,  if  the  contractors  should  fail  to  pay  the 
same,  and  in  the  written  application  for  such  bond  agreed  to  indem- 
nify the  plaintiff  against  all  loss,  costs,  etc,  which  plaintiff  might 
sustain  by  reason  of  having  executed  the  bond,  and  the  plaintiff,  after 
the  completion  of  the  contract  paid  claims  for  labor  and  materials, 
in  excess  of  the  money  due  and  collected  from  the  city,  together 
with  costs  and  expenses,  the  plaintiff  was  entitled  to  recover  from 
the  contractors,  on  its  express  promise  contained  in  its  application 
for  the  bond,  the  amount  so  paid  by  the  plaintiff.  (Pacific  Coast 
Caaualty  Co.  v.  Davis,  152.) 

10.  Consideration   foe  Indemnity. — Even  if  it  be  conceded  in  such 

case,  that  the  plaintiff  surety  could  not  have  been  compelled  to 
make  the  payments  which  it  made,  its  claim  against  the  contractors 
as  indemnitors  finds  full  support  in  section  1605  of  the  Civil  Code, 
which  provides  "...  any  prejudice  suffered,  or  agreed  to  be  suf- 
fered, by  such  person  [the  plaintiff]  other  than  such  as  he  is  at 
the  time  of  consent  lawfully  bound  to  suffer,  as  an  inducement  to 
the  promisor  [the  defendants],  is  a  good  consideration  for  a 
promise."     (Id.) 

11.  Street  Work — Assignment— Notice — Rescission. — Where  the  per- 
son to  whom  a  contract  to  do  certain  street  work  had  been  awarded 
assigned  it  to  another  with  the  consent  of  the  town  trustees,  the 
assignment  providing  that  in  the  event  of  the  failure  of  the  as- 
signee to  prosecute  the  work  under  said  contract  to  the  satisfaction 
of  the  town  engineer  or  town  trustees,  then,  upon  written  notice  to 
the  assignor  from  the  town  trustees  to  the  effect  that  the  contract 
was  not  being  properly  carried  out,  that  the  interest  of  the  assignee 
under  the  contract  should  cease  and  determine,  and  that  the  assignor 
might  take  up  the  work  and  finish  it,  and  that  he  would  be  subro- 
gated to  all  of  the  claims  and  rights  of  the  assignee  under  the  con- 
tract, and  subsequently  upon  the  failure  of  the  assignee  to  prosecute 
the  work  to  the  satisfaction  of  the  town  trustees,  they  passed  a 
resolution  to  that  effect  and  caused  the  same  to  be  served  on  botli 
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the  assignor  and  the  assignee,  snch  notice  did  not  constitute  a  re- 
scission of  the  contract  between  the  assignor  and  the  assignee. 
(Hoare  ▼.  Qlann,  189.) 

12.  HUSSAND    AND    WiFE — SkPARATION     AGREEMENT — ^HuBBAND'S    AGREE- 

MENT TO  "Depart  for  Switzerland"— Breach  by  Returning  to 
California — Action  bt  Husband  on  Contra.ct. — Where,  in  a  sepa- 
ration agreement  between  a  husband  and  wife,  the  husband  agreed  tc 
leave  his  wife's  abode  and  "depart  for  Switzerland,"  and  at  no  tim-i 
thereafter  to  molest  her  or  approach  her  against  her  will,  in  con* 
fideration  of  her  paying  him  certain  moneys  for  his  expenses  to 
Switzerland,  and  sending  him  thereafter  a  remittance  of  $25 
monthly,  the  term,  "depart  for  Switzerland,"  did  not  mean  tem- 
porary visits,  but  had  reference  to  permanent  visits,  and  such  con« 
tract  was  broken  by  his  returning  from  Switzerland  to  Oalifomia, 
and  continuing  to  reside  there,  and,  by  reason  of  such  breach,  he 
was  not  entitled  to  recover  in  an  action  on  the  contract  for  the 
payment  of  the  amounts  of  the  agreed  remittances.  (Pezzooi  v. 
Pezzoni,  209.) 

13.  Interpretation — Question  of  Law  for  the  Court. — ^Where    tte 

terms  of  a  eontraet  are  dear  and  certain,  its  meaning  and  effect 
and  the  relation  of  the  parties  to  it  thereby  created  become  a  qneft- 
tion  of  law  to  be  decided  by  the  court.     (Mickel  v.  Althouse,  321.) 

14.  Open  Book  Account — Account  Stated — Evidence. — ^In  an  action  by 
the  assignee  of  the  manager  of  a  corporation  against  the  corpora- 
tion, upon  an  open  book  account  and  upon  an  account  stated,  books 
kept  by  the  assignor  himself,  in  which  the  entries,  with  the  excep- 
tion of  two  or  three  items,  were  made  contemporaneously  with  the 
transactions,  and  in  which  the  items  were  correctly  entered,  were 
properly  admitted  in  evidence,  although  there  seemed  to  have  been 
some  inconsistencies  in  such  books.  (Schneider  t.  Oakman  Con. 
Min.  Co.,  333.) 

15.  OONTINUANCB  IN   EMPLOYMENT— PRESUMPTION  AS  TO  Sa1ART< — ^Whers 

a  person,  hired  at  a  fixed  salary,  continues  in  the  said  employ* 
ment  without  any  new  contract,  the  presumption  is  that  the  contin- 
ued employment  is  at  the  same  salary.     (Id.) 

^6.  Account  Stated — Failure  to  Maes  Timely  Objections. — An  Re- 
count rendered  to  a  debtor  becomes  an  account  stated  and  the  foun- 
dation for  an  independent  cause  of  action  thereon,  when,  after  the 
lapse  of  a  reasonable  time,  no  objection  has  been  made  thereto. 
(Id.) 

17.  Sale— Bescission— Conflict  of  Evidence— Appeal. — In  this  action 

by  the  purchaser  to  rescind  a  coutract  for  the  sale  of  an  automobile 

truck,  in  which  the  trial  court  found  on  a  conflict  of  evidence  that 

there  had  been  a  rescission  by  mutual  consent,  the  appellate  court 

S8  0*1.  App.- 
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had  no  function  hj  way  of  review.  (Smith  y.  F.  L.  Moore  Motoi 
Truck  Co.,  430.) 

18.  Inteeest — ^Liquidated  Demand. — Under  a  contract  by  which  the  de- 
fendant agreed  to  give  the  plaintiff  an  equal  share  of  the  profits 
to  be  made  on  a  purchase  and  sale,  the  profits  were  ascertainable 
by  simplest  arithmetical  calculation  the  moment  the  sale  was  made 
and  the  amount  then  became  a  liquidated  demand  on  which  interest 
was  properly  allowed.     (Howard  v.  D.  W.  Hobeon  Co.,  445.) 

19.  Statute  of  Frauds — Purghabb  of  Land— Aobeement  to  Pbocurs 
Option. — An  agreement  to  procure  from  the  owner  of  land  an  option 
to  purchase  it  is  not  required  by  subdivision  6  of  section  1624  of 
the  Civil  Code  to  be  in  writing.     (Id.) 

20.  Action   fob   Seevicbs— Oompenbation   Contingent  on   Profits — 

Failure  to  Render  Account. — In  this  action  by  a  ranch  man- 
ager to  recover  for  labor  and  services,  and  for  money  due  for 
advances  and  interest,  where  the  contlract  required  the  plaintiff  to 
keep  proper  books  of  account  and  to  render  an  account  annually, 
and  provided  for  the  payment  of  all  the  expenses  of  operation  before 
the  payment  of  any  compensation  to  the  plaintiff,  a  judgment  for 
plaintiff,  without  proof  of  the  rendering  of  any  account  in  accord- 
ance with  the  contract,  was  without  evidence  to  support  it.  (Shields 
v.  Bancho  Buena  Ventura,  696.) 

21.  Duress. — An  agreement  is  not  void  for  duress,  merely  because 
one  of  the  parties  to  it  being  financially  embarrassed  the  other 
party  took  advantage  of  such  necessity  to  obtain  a  promise  to  pay 
a  debt  which  was  actually  owed.     (Tisdale  v.  Bryant,  750.) 

S0.  Violation  of  Promise  to  Release  an  Oblioation. — ^The  violation 
of  a  promise  to  execute  a  release  of  an  obligation  to  pay  money 
does  not  eonstitute  coercion  in  any  sense.     (Id.) 
23.  Duress. — Judgment  affirmed  on  authority  of  Tisdale  ▼.  Bryant,  ante, 
p.  750.     (Bryant  v.  Bryant,  785.) 
See  Building  Contracts;  Chattel  Mortgages,  1;  Gifts,  7;  Husband 
and  Wife;  Municipal  Corporations,  5,  16-19;  Parent  and  Child, 
8;  Partnership,  1;  Pleading,  13;  Quieting  Title,  5;  Rescission, 
1,  5;  Sales;  Statute  of  Limitations,  1;  Variance,  1;  Vendor  and 
Vendee,  1,  7,  12-15;  Wharves,  U 

CXDRPOBATIONS. 
L  Delinquent  Assessment— Sale  of  Stock— Acceptance  of  Pur- 
chaser's Note — Avoiding  Same — Action  by  Owner  to  Reoover 
Stock. — Under  section  341  of  the  Civil  Code  a  sale  of  corporate 
stock  for  a  delinquent  assessment,  when  the  purchaser's  promis- 
sory note  is  accepted  in  payment  of  the  purchase  price,  Instead  of 
eash,  is  irregular  and  voidable  at  the  instance  of  the  delinquent 
owner,  who  may  recover  the  stock  by  action  as  provided  in  seetioa 
Mr  of  the  Cml  (Me.    (NewhaJl  f.  HiUM»kef^  9M.) 


Digitized  by 


Google 


Criminal  Law.  803 


CJOEPOBATIONS  (Continued). 

2.  Fo&EiON  OosPOBATiON — Carrtino  ON  BUSINESS. — A  foreign  corpora- 
tion merely  acting  as  trustee  for  bondholders  under  a  trust  deed, 
executed  to  the  corporation  as  security  for  a  bond  issue,  is  not 
"carrying  on  business"  within  the  meaning  of  section  408  of  the 
CSvil  Code.     (Equitable  T.  Co.  v.  Western  L.  etc.  Co.,  585.) 

8.  Assessment — ^Action  to  Annui* — Pleadings — Complaint  Insuffi- 
cient.— ^The  complaint  in  this  action  to  annul  an  assessment  on 
the  capital  stock  of  a  corporation  and  to  vacate  the  sale  there- 
nnder  of  delinquent  stock,  which  did  not  allege  that  the  assess- 
ment was  not  levied  for  the  purpose  of  paying  the  expenses  of 
the  corporation,  or  of  conducting  its  business,  or  of  paying  its 
debts,  or  that  the  company  was  free  from  debt,  was  fatally  defec- 
tive and  was  not  aided  by  an  allegation  that  the  purpose  of  the 
assessment  was  to  "freeze  out"  the  plaintiffs.  (Glenn  v.  California 
Trona  Co.,  601.) 

4.  Tender  of  Sale  Price  Necessary. — ^Under  section  347  of  the  CSvil 
Code,  a  complaint  in  an  action  to  recover  stock  of  a  corporation 
sold  for  a  delinquent  assessment  is  insufficient  without  an  averment 
of  a  tender  of  the  amount  of  the  assessment  or  the  price  for  which 
the  stock  was  sold.     (Id.) 

See  Pleading,  4,  6,  7;  Bescission,  1;  Bales,  1;  Taxation,  U 

COSTS.     See  Mortgages,  4.  6. 

COURTS.    See  Justices'  Courts. 

CRIMINAL  LAW. 

1.  Sale  of  Liquor  to  Minor—Juvenile  Court  Law— Penal  Oov»— 
No  Conflict  of  Laws. — There  is  no  con^ct  between  section  2>1 
of  the  juvenile  court  law  (Stats.  1915,  p.  1225),  and  section 
3i97b  of  the  Penal  Code,  the  latter  being  intended  to  reach  the  spe- 
cific offense  of  sales  of  intoxicating  liquors  to  minors  under  the 
age  of  eighteen  years,  and  the  former  being  designed  to  protect 
persons  under  the  age  of  twenty-one  years  from  suffering  the  con- 
sequences of  any  act,  which  causes  or  tends  to  cause  or  encourage 
such  persons  to  become  addicted  to  the  use  of  intoxicating  liquors, 
or  to  lead  idle,  dissolute,  or  immoral  livesw     (People  v.  Baker,  28.) 

2.  Act  Punishable  Under  Two  Statutes. — The  existence  of  a  stat- 
ute punishing  the  sale  of  intoxicating  liquors  when  the  purchaser 
is  under  the  age  of  eighteen  years  cannot  limit  or  affect  the  opera- 
tion of  the  juvenile  court  law,  under  which  one  who  sells  intoxicat- 
ing liquor  to  a  person  under  the  age  of  twenty-one  years  may  b« 
prosecuted,  if  such  conduct  tends  to  cause  the  minor  to  lead  a  dis- 
solute and  immoral  life.     (Id.) 

3.  Construction    op    Juvenile    Court   Law — Distinction    Between 

AOT  and  Penal  Code.— Under  section  397b  of  the  Penal  C6de,  in  the 
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CAM  •i  the  sale  of  intoxicating  liqnor  to  a  peraoii  under  the  age 
of  eighteen,  the  sale  alone,  regerdleet  of  its  eonsequenees,  eonsti- 
tntes  the  crime,  but  to  constitnte  an  offense  under  the  Juvenile 
Court  Act,  the  act  mnst  be  accompanied  bj  circumstances  tending 
to  show  that  it  would  cause  the  minor  to  lead  an  immoral,  idle,  or 
dissolute  life.     (Id.) 

4.  EiTiDSNOB— VsBDiOT  OT  JuBT  JusTiiiiD. — ^Evidence  in  a  prosecution 
under  the  juvenile  court  law  examined  and  found  to  justify  a 
Terdiet  ef  guilty  where  the  defendant  had  sold  beer  to  a  minor 
under  the  age  of  twenty-one,  who  was  a  frequenter  of  saloons  and 
billiard-rooms.     (Id.) 

5.  Intknt  of  SiLuut  Immaterial. — The  intent  of  the  seller  in  such 
ease  was  imnmterial,  since  the  law  contemplates  the  effects  of  sell- 
ing and  its  tendency  to  cause  the  minor  to  become  a  delinquent  and 
not  the  motive  or  intent  of  the  seller.     (Id.) 

6.  Other  Sales — Purpose  tor  Whioh  Admissible. — ^Evidence  of  the 
sale  ef  intoxicating  liquors  to  the  same  minor  in  the  same  saloon 
at  other  times  was  properly  admitted,  the  jury  having  been  told 
that  the  evidence  was  admitted  upon  the  theory  that  it  might  tend 
to  prove  that  this  minor  was  a  person  who  was  in  danger  of  becom- 
ing an  habitual  drunkard,  and  for  that  purpose  alone,  and  not  for 
the  purpose  of  attempting  to  prove  the  main  charge,  namely,  the 
sale  of  two  bottles  of  beer  to  the  minor.     (Id.) 

7.  Murder — Second  Degree— Selp-defense— Unjustifiable  Lifb-tak- 
IMO  OE  Use  of  Deadly  Weapon— Instruction.— On  a  trial  for 
murder  on  which  the  defendant  was  convicted  of  murder  in  the 
second  degree,  there  was  no  error  in  instructing  the  jury  to  the 
effect  that  "though  the  right  to  take  life,  or  to  use  a  deadly 
weapon  in  self-defense,  is  unquestionable,  yet  one  on  whom  another 
is  making  a  mere  assault  with  the  fist,  not  with  intent  to  kiU,  or  to 
do  great  bodily  harm,  and  who  is  not  deceived  as  to  its  character, 
is  not  justified  in  taking  life,  or  in  using  a  deadly  weapon  in  self- 
defense,''  especially  where  the  jury  must  have  plainly  understood 
from  other  instructions  given  that  the  court  intended  to  advise  it 
that  STon  an  asMiolt  or  battery  might,  under  proper  circumstances 
sufficiently  defined,  furnish  justification  for  the  use  of  a  deadly 
weapon  and  the  killing  of  the  assailant.     (People  v.  Emriek,  36.) 

8.  Plea  of  Guilty  —  Denial  of  Application  to  Withdraw  —  Dis- 
CRSTioN  OF  Court. — An  application  for  leave  to  withdraw  a  plea 
of  guilty  is  addressed  to  the  discretion  of  the  court,  and  where 
one  charged  with  fraudulently  issuing  a  check  on  a  bank  where 
he  had  no  funds  pleaded  not  guilty,  but  admitted  a  prior  con- 
viction of  a  felony  which  was  also  charged,  but  at  the  time  set 
for  the  hearing  pleaded  guilty  and  asked  for  probation,  which  was 
denied,  the  trial  court  did  not  abuse  its  discretion,  when  the  case 
was  again  called,  by  denying  the  defendant's  request  for  leav«  to 
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withdraw  hia  plea  of  gniltj  and  to  plead  not  goiltj.  (People  v. 
Brown,  46.) 

ft.  MURDXR — AsSAUUr    ON     DXFBNDANT     BT     DXOBASKD— EVIDSNCB. — On 

a  trial  for  murder,  testimony  that  the  wife  of  the  deceased  had  filed 
a  complaint  against  him  charging  him  with  having  assaulted  her 
is  not  evidence  that  the  deceased  at  a  different  time  had  stmek  the 
defendant.     (People  v.  Zavala,  00.) 

10.  BzPUTATiGN  OF  DECEASED. — Such  evidence  is  equally  inadmissible  if 
offered  in  impeachment  of  the  reputation  of  the  deceased.     (Id.) 

IX  EviDSNOE — ^Defendant  as  Witness — Ckoss-EZAMiNATioN — Previous 
OoNVionoN. — One  charged  with  attempting  to  pass  a  fictitious  check 
and  with  a  prior  conviction  of  forgery,  who  on  arraignment  admits 
the  prior  conviction,  may  nevertheless,  if  he  offers  himself  as  a 
witness  on  the  trial,  be  asked  on  cross-examination  if  he  has  ever 
been  convicted  of  a  felony.     (People  v.  Cub  ridge,  68.) 

12.  Testino  Credibilitt  of  Defendant  Witness.— A  defendant  who 
offers  himself  as  a  witness  is  subject  to  the  same  rules  for  testing 
his  credibility  by  impeachment  or  otherwise  as  other  witnesses. 
(Id.) 

W.  Evidence  —  Impeachment  of  Witness  —  Foundation  hot  Laid  — 
General  Objection  Insufficient. — Although  the  proper  founda- 
tion was  not  laid  for  the  impeachment  of  a  witness  under  section 
£052  of  the  Code  of  Civil  Procedure,  the  trial  court  did  not  err  in 
overruling  a  general  objection  to  a  question  offered  for  the  purpose 
of  impeaching  such  witness  where  the  party  objecting  to  the  ques- 
tion neither  gave  nor  attempted  to  give  the  grounds  of  his  objection, 
nor  moved  to  strike  out  the  answer.     (People  v.  Hart,  69.) 

14.  Pronouncement  of   Sentence  —  Effect   of   Postponements. — A 

defendant  in  a  criminal  case  is  not  entitled  to  a  new  trial  on 
the  ground  that  judgment  of  sentence  was  not  pronounced  within 
the  time  provided  by  section  1191  of  the  Penal  Code,  where  on 
the  day  fixed  for  passing  sentence  (four  days  after  verdict)  be 
applied  for  probation,  whereupon  the  time  for  sentence  was  con- 
tinued for  twenty  days,  and  upon  the  twentieth  day  he  consented 
to  a  further  continuance  of  two  weeks  in  order  that  the  proba- 
tion officer  might  complete  his  report,  and  upon  the  last  day  of  the 
two-week  period  his  application  for  probation  was  denied,  where- 
upon he  moved  for  a  new  trial,  which  was  also  denied — making 
fifty-two  days  between  the  rendition  of  verdict  and  sentence. 
(People  V.  Lamattina,  82.) 

15.  Consent  to  Postponement — Statement  of  Oourt  to  Defendant 

— Absence  of  Coercion. — Where  the  defendant  in  a  criminal  case  on 
the  day  fixed  for  pronouncing  sentence,  which  was  four  days  after 
verdict,  applied  for  probation,  and  the  pronouncement  of  the  sen- 
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tanee  was  thereupon  continued  fer  twenty  days,  and  at  the  expira- 
tion of  the  twenty-day  period  the  probation  officer  asked  for  two 
weeks'  additional  time  t6  eomplete  his  report,  the  statement  of 
the  conrt  that  unless  the  defendant  consented  to  the  continuance, 
the  court  would  be  compelled  to  pass  sentence,  was  not  a  threat, 
and  the  defendant's  consent  was  not  obtained  by  coercion.     (Id.) 

16.  EZTBNSION  OF  TiMS  FOR  PBONOUNCBMDTT  OF  SXNTBNOK—POWXB  OF 

GouBT. — Where  probation  is  applied  for,  and  the  matter  of  sentence 
Is  for  that  reason  postponed  by  the  court,  either  upon  its  own  mo- 
tion or  upon  consent  of  the  defendant,  and  probation  is  finally 
denied  and  a  new  trial  is  thereupon  regularly  demanded,  the  court, 
then  obviously  being  without  the  power  to  impose  sentence  within 
either  fire  or  fifteen  days  after  verdict,  may,  with  the  consent  of  the 
defendant,  extend  the  time  for  the  pronouncement  of  sentence  for 
the  purpose  of  considering  the  motion  for  a  new  trial  for  a  rea- 
sonable number  of  days  after  the  date  of  the  denial  of  probation, 
if  the  exigencies  of  the  proceedings  on  the  motion  call  for  it     (Id.) 

17.  Section    1202,    Penal    Code,    C^nstitutionai* — Section    1202    of 

the  Penal  Code  is  not  Yiolative  of  article  lY,  section  25,  subdivisiom 
8,  of  the  constitution,  as  local  or  special  legislation.     (Id.) 

18.  Invaud  Indetebminatx  Sentence — Resentence  After  Service  of 

Part  of  Original  Term. — ^Where  one  convicted  of  a  crime  com- 
mitted before  the  taking  effect  of  the  indeterminate  sentence  law, 
after  he  had  been  imprisoned  several  months  under  an  indeter- 
minate sentence  unlawfully  imposed,  was  lawfully  resentenced  to 
a  definite  term,  tho  sentence  imposed  by  the  later  amended  judg- 
ment began  to  run  from  the  date  upon  whdeh  tlie  original  judgment 
was  entered.     (In  re  Silva,  98.) 

19.  Rape— Several  Acts  —  Election  by  Prosecution— Proof— Imma- 

TERiAL  Variance. — ^Where  during  the  trial  of  a  charge  of  rape 
the  prosecutrix  was  permitted,  without  objection,  to  testify  to  five 
or  six  acts  other  than  the  one  upon  which  the  prosecuting  officer 
elected  to  rely,  which  was  charged  as  having  occurred  on  the 
9th  of  April,  and  the  prosecutrix  in  detailing  the  circumstances 
of  that  act  referred  to  it  as  having  occurred  on  April  11th, 
but  later  on  cross-examination  it  was  made  to  appear  that  no  act 
of  intercourse  took  place  on  that  day,  and  that  her  testimony  in 
fact  related  to  April  9th,  the  rights  of  the  defendant  were  not 
materially  affected.  (People  v.  Germino,  100.) 
SO.  iNsnucTioNs — Limiting  Scope  of  Testimony. — A  defendant,  in 
iueh  case,  who  desired  the  court  to  instruct  the  jury,  limiting  the 
scope  of  the  testimony  respecting  acts  other  than  the  one  forming 
the  basis  of  the  charge,  should  have  submitted  to  the  court  a  specific 
written  instruction,  so  that  it  might  be  given  with  the  other  instruc- 
tions of  the  court,  and,  in  the  absence  of  such  submission,  the  do> 
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fendant  was  not  prejudieiallj  affected  by  the  failure  of  tbe  court 
to  instruct  the  jury  upon  that  particular  point.     (Id.) 

21.  Tims  to  Bequest  Instruction.  —  It  is  not  sufficient,  during  the 
trial  of  a  case,  and  at  a  time  when  the  court  is  ruling  upon  the 
admissibility  of  evidencCi  to  request  in  a  general  way  that  the  court 
instruct  the  jury  upon  any  particular  phase  of  the  law.     (Id.) 

92.  Bape  —  Female  Aged  Fourteen  —  Reliance  on  One  of  Several 
Alleqed  Sexual  Acts — Fizinq  Date  by  Circumstances. — Where, 
on  the  trial  of  a  charge  of  rape  on  a  female  fourteen  years  of 
age,  alleged  in  the  information  to  have  been  committed  "on  or 
about"  a  particular  day,  the  district  attorney,  in  his  opening  state- 
ment, mentioned  two  different  days  on  which  sexual  intercourse 
took  place,  and  being  called  on,  by  motion  on  behalf  of  the  defend- 
ant, to  select  the  particular  act  relied  on  and  to  designate  the  day 
and  hour  on  which  it  was  committed,  the  district  attorney  was 
unable  to  state  the  precise  day  of  the  month,  but  fixed  the  date 
by  its  relation  in  point  of  time  to  circumstances  and  events  which 
happened  at  a  time  when -the  defendant  admitted  he  was  present, 
and  after  the  close  of  the  testimony  in  chief  of  the  prosecuting 
witness  had  fixed  the  date  and  time  by  reference  to  the  same  cir- 
cumstances and  events,  the  motion  to  fix  the  precise  day  and  time 
was  renewed,  the  motion  was  properly  denied.  (People  v.  Wade- 
man,  116.) 

23.  Evidence — ^Uncorroborated  Testimony  of  Prosecuting  Witnbss. 
It  is  well  settled  that  a  conviction  may  be  had  upon  the  uncor- 
roborated testimony  of  the  prosecuting  witness,  although  she  may 
have  made  contradictory  statements  as  to  the  person  who  had  com- 
mitted the  criminal  act  and  had  otherwise  made  contradictory  state- 
ments.    (Id.) 

24.  Appeal  —  Lack  of  Corrobo&atino  Circumstances  —  Duty  of  Be- 
viKWiNO  Court. — ^Where  there  are  no  corroborating  circumstances 
in  cases  of  this  kind,  a  reviewing  court  should  scrutinize  with  dis^ 
criminating  care  the  testimony  given  by  the  prosecuting  witness. 
(Id.) 

25.  BiBTH  OF  Normal  Child— Period  of  Gestation.— Where  the  prose- 

cuting witness  had  given  birth  to  a  child  252  days  after  the  time 
fixed  by  the  testimony  as  the  date  of  the  first  sexual  act,  expert 
testimony  to  the  effect  that  the  child  at  its  birth  appeared  to  be  a 
full  nine  months'  child  and  that  the  normal  period  of  gestation  is 
from  270  to  280  days  from  the  date  of  conception  was  not  wholly 
inconsistent  with  the  fact  that  conception  might  have  taken  place 
at  the  time  fixed  by  the  prosecuting  witness  as  the  time  when  she 
had  sexual  intercourse  with  the  defendant.     (Id.) 

26.  Admissibility  op  Prior  or  Subsequent  TiAscivious  Acts.  —  It 
being  the  rule  that  prior  and  subsequent  acts  of  sexual  intercourse 
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are  admiMible  m  ehowing  an  adulterous  dtepotdtioii,  any  laaeiyioufl 
or  other  acts  of  familiarity  tending  to  awaken  or  promote  sexual 
deeirea  are  alike  admiwible.     (Id.) 

27.  Bemabks  op  Ooubt — Aob  op  Pbosbcutino  Witnxss. — ^It  being  the 

andisputed  fact  that  the  prosecuting  witness  was  fourteen  years  of 
age,  the  defendant  could  not  have  been  prejudiced  by  a  remark  of 
the  court  referring  to  her  as  "of  tender  years."     (Id.) 

28.  Bkfkbzkoi  To  PBosEConNG  Witness  as  "not  Overly  Bbiqht.'' — 

A  remark  of  the  court  that  the  "witness  is  not  overly  bright/'  hav- 
ing been  used  in  connection  with  a  ruling  relaxing  the  rule  some- 
what which  forbids  leading  questions,  was  not  prejudiciaL     (Id.) 

29.  Exclusion  op  Testimony — Sexual  Interoouese  With  Othsbs— 

Paternity  of  Child. — ^Whether  the  ruHng  of  the  trial  court  was 
right  or  wrong  in  excluding  questions  of  the  district  attorney  to 
the  prosecuting  witness,  as  to  whether  she  had  ever  had  sexual 
intercourse  with  anyone  else  than  the  defendant,  and  as  to  who  was 
the  father  of  her  childj  the  defendant  was  not  prejudiced  by  the 
court's  ruling,  since  it  did  not,  as  claimed  by  the  defendant,  pre- 
clude him  from  making  proof  that  some  other  person  was  the 
father  and  was  not  so  intended,  the  trial  court  having  merely  held 
that  it  was  not  a  part  of  plaintilTs  case  and  not  at  that  point 
admissible,  and  the  defendant  made  no  oifer  during  the  trial  to 
show  that  any  person  other  than  the  defendant  was  the  father  of  the 
child.     (Id.) 

80.  Instkuotions  to  Jury  —  Evidence  —  Specipic  Charge.  —  There 
having  been  no  evidence  of  sexual  intercourse  except  upon  two 
occasions  in  May,  within  five  days  of  each  other,  the  trial  court 
did  not  err  in  instructing  the  jury:  "That  while  the  crime  is  al- 
leged to  have  occurred  on  or  about  the  twentieth  day  of  May,  1917, 
it  is  not  necessary  that  the  prosecution  prove  that  the  crime  was  ac- 
tually committed  by  the  defendant  precisely  on  the  twentieth  day 
of  May,  1917.  It  is  sufficient  to  sustain  the  charge  if  you  be  con- 
vinced, from  the  evidence  in  the  case,  that  the  crime  alleged  was 
committed  at  any  time  within  three  years  immediately  preceding 
the  filing  of  the  information,  which  filing  was  had  and  done  on  the 
twenty-seventh  day  of  December,  1917,"  since  the  jury  having  been 
also  very  clearly  told  by  other  instructions  that  the  act  relied  on 
must  be  and  was  selected  by  the  prosecution,  and  that  the  act  thus 
selected  must  be  established  beyond  a  reasonable  doubt,  or  that 
they  must  acquit  the  defendant,  and  that  evidence  of  other  acts  was 
admissible  only  for  the  specific  purpose  explained  by  the  court, 
they  must  have  understood  that  conviction  must  rest  entirely,  if  at 
all,  upon  evidence  directed  to  the  particular  act  selected  by  the 
prosecution.     (Id.) 
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31.  Refusal  of  Requested  Instructions  —  Influence  of  Presence 
OF  Child  in  Court — Disregarding  Excluded  Question  of  District 
Attorney  as  to  Paternity. — The  child  of  the  prosecuting  witness 
having  been  brought  in  while  the  witness  was  testifying,  and  she 
having  testified  to  the  date  of  its  birth,  and  that  it  waa  hers,  and 
she  having  been  asked  by  the  district  attorney,  "Who  is  the  father 
of  that  child  t"  and  the  question  having  been  excluded  on  the  objec- 
tion of  the  defendant's  counsel,  the  court  having  seemingly  regarded 
the  matter  as  rebuttal  and  not  admissible  for  the  prosecution  unless 
evidence  was  introduced  to  show  some  man  or  men  other  than  the 
defendant  had  had  sexual  relations  with  the  prosecutrix,  and  no 
evidence  having  been  offered  by  defendant  having  any  tendency  to 
■how  that  some  person  other  than  the  defendant  might  have  been 
or  waa  the  child's  father,  the  court  did  not  err  in  declining  to  in- 
struct the  jury  to  disregard  the  question  so  asked  by  the  district 
attorney,  or  in  declining  the  request  of  the  defendant  that  the  court 
instruct  the  jury  "not  to  be  influenced  or  their  sympathies  capti- 
Tated"  by  the  presence  of  the  child;  that  the  child  eould  be  exhibited 
for  the  sole  purpose  of  proving  the  corpus  delicti,  and  not  to  prove 
that  the  defendant  w«a  its  father,  since  there  was  no  circumstance 
connected  with  the  presence  of  the  child  having  any  tendency  to 
■how  that  defendant  was  its  father  and  that  the  child  was  there  for 
any  purpose  other  than  to  show  that  it  was  the  child  of  the  prose- 
cutrix.    (Id.) 

82.  Recital  of  Facts  Contained  in  Information  —  Omission  of 
Statement  of  Venue. — Where  the  uncontroverted  testimony  was 
that  the  act  was  committed  in  the  county  where  the  venue  was 
laid,  an  instruction  which,  in  reciting  the  fkcts  contained  in  the 
information  necessary  to  sustain  a  conviction,  omitted  a  definite 
statement  of  the  venue  of  the  crime,  but  referred  to  the  sexual 
act  which  must  be  proved  beyond  a  reasonable  doubt  as  the  one 
"selected  by  the  prosecution  at  the  beginning  of  the  trial,"  suffi- 
ciently pointed  to  the  place  where  the  offense  was  conunitted.     (Id.) 

33.  Age  of  Prosecutrix— Appucation  of  Section  264,  Penal  Code. — 
The  information  having  distinctly  charged  that  the  female  was 
under  the  age  of  sixteen,  and  the  uncontroverted  evidence  showing 
that  she  was  fourteen  years  and  two  months  at  the  time  the  offense 
was  committed,  the  court  did  not  err  in  instructing  the  jury  in 
effect  "that  if  they  should  find  that  the  girl  was  under  the  age  of 
eighteen  years,  they  must  find  that  she  was  of  the  age  stated  in 
the  information,  to  wit,  fourteen  years,"  since,  in  such  case,  sec- 
tion 264  of  the  Penal  Code,  as  amended  in  1913,  has  no  application, 
it  being  only  where  "the  female  is  over  the  age  of  sixteen  years 
and  under  the  age  of  eighteen  years,"  that  the  jury,  under  that  sec- 
tion, is  called  upon  to  "determine  by  their  verdict    whether  tht 
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punishment  shall  be  imprisonment  in  the  county  jail  or  in  the  state 
prison."     (Id.) 

34.  Verdict   Without   Finding   as   to   Age. — In   such  case   a  verdict 

finding  the  defendant  "guilty  of  rape  as  charged  in  the  informa- 
tion" was  sufficient  without  being  supported  bj  a  separate  or  other 
finding  as  to  the  age  of  the  prosecutrix.     (Id.) 

35.  Appeal  —  Befusal  of  Requested  Instructions  —  Insufficient 
Statement  of  Eeros. — An  appellate  court  is  not  called  upon  to 
test  the  sufficiency  of  assignments  of  error  claimed  in  the  trial 
court's  refusal  of  requested  instructions,  not  set  out  in  appellant's 
brief,  but  referred  to  only  by  number,  with  the  comment  that  the 
instruction  should  have  been  given,  and  a  citation  of  a  case,  with- 
out informing  the  court  why  appellant  believes  a  particular  instruc- 
tion is  violative  of  some  rule  or  principle  of  law  found  in  a  decided 
ease.     (Id.) 

36.  Misconduct  of  I>istriot  ArroRNEY  —  Defendant's  Neglect  to 
Testify  —  Unpbejudicial  Remarks. — Although  it  is  prejudicial 
error  for  a  district  attorney  to  call  the  attention  of  the  jury  to  the 
fact  that  a  defendant  has  not  testified  in  his  own  behalf,  and  to 
comment  on  the  fact  as  warranting  the  inference  that  his  silence 
is  evidence  of  guilt,  tlie  district  attorney  in  the  instant  case  had 
a  right,  in  speaking  of  the  testimony  of  the  prosecuting  witness,  to 
claim  that  it  was  uncontradicted,  and  that  no  witness  had  been 
called  to  impeach  her  testimony,  and  it  cannot  be  said  that  his 
remarks  were  so  far  prejudicial  as  to  justify  a  reversal.     (Id.) 

37.  Motion  for  New  Trial — Conduct  of  Juroet— Receiving  Evidence 
Out  of  Court. — Where  the  affidavits  in  support  of  a  motion  for 
a  new  trial,  on  the  ground  a  juror  had  received  evidence  out  of 
court  by  examining  the  child  of  the  prosecutrix  during  a  recess  of 
the  court,  showed  that  the  juror,  a  woman,  having  gone  into  the 
witness-room  to  inquire  from  a  waiting  witness  as  to  the  address 
of  a  person  she  wished  to  see,  looked  casually  at  the  child,  which 
was  in  the  lap  of  another  woman,  it  cannot  be  said  that  she  "re- 
ceived evidence  out  of  court"  in  the  sense  in  which  the  law  deems 
euch  conduct  prejudicial.     (Id.) 

da.  Arraignment  for  Judgment — Informing  Defendant  of  Nature 
OF  Charge — Presumption  of  Truth  of  Record. — In  the  absence  of  ^ 
any  showing  to  the  contrary  other  than  the  mere  silence  of  the 
minutes,  where  the  recitals  in  the  judgment  show  that  the  require- 
ment of  section  1200  of  the  Penal  Code  that  the  defendant  must 
be  informed  of  the  nature  of  the  charge  against  him,  when  he 
appears  for  judgment,  were  complied  with,  it  must  be  presumed 
that  the  judgment  speaks  the  truth.     (Id.) 

89.  Failure  to  Inform  Dependant  of  Nature  of  Charge — ^No  Mis- 
Oarblage  of  Jui»TiCE.— Kven  if  there  was  a  failure  to  inform  tlia 
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defendant  of  the  nature  of  the  charge  when  he  appeared  for  judg- 
ment, section  4^  of  article  VI  of  the  constitution  covers  the  case, 
since  it  cannot  be  taid  that  there  has  been  a  "miscarriage  of  jus- 
tice."    (Id.) 

40.  Ebsonbous  Judgment  —  Modiitca.tion. — As  there  is  no  mininium 
punishment  fixed  or  prescribed  for  rape,  that  portion  of  a  judg- 
ment on  conviction  of  that  offense  which  directs  that  the  defendant 
be  imprisoned  for  a  period  of  from  one  to  fifty  years  is  erroneous, 
and  the  judgment  will  be  modified  bj  striking  such  portion  there- 
from.    (Id.) 

41.  Parent  and  ChiI/D— Failure  of  Father  to  Peoyidb  roR  Minor — 

W1LLFUI4NESS  OF  Neglect  Essential. — ^Willfulness  and  the  absence 
of  lawful  excuse  sure  essential  elements  of  the  offense  of  a  parent 
omitting  to  furnish  necessary  food;,  etc.,  to  a  minor  child,  as  do- 
fined  in  section  2-70  of  the  Penal  Code.     (People  y.  Smith,  175.) 

42.  INABILITT  AS  AN  ExouSE. — ^A  parent  who,  without  fault,  is  finan- 
cially unable  to  support  his  minor  child,  cannot  be  justly  charged 
with  willful  failure  in  that  respect.     (Id.) 

43.  Payment  by  Parent  of  Debts. — A  father  having  only  a  meagor 
income  should  have  devoted  it  to  his  child  rather  than  to  have 
used  it  for  the  payment  of  his  debts,  if  the  child  had  been  in  need 
of  the  necessaries  of  life,  but  where  the  child  was  receiving  from  its 
mother  all  that  it  required  for  its  support  and  comfort,  the 
father's  conduct  under  the  circumstances  was  not  felonious.     (Id.) 

44.  Intoxicating  Liquors — Illegal  Sales  —  Defendant's  Failure  to 

Testify  —  Misconduct  of  District  Attorney. — Where,  on  tho 
trial  of  a  cluurge  of  misdemeanor  committed  by  unlawfully  main- 
taining and  carrying  on  a  place  where  intoxicating  liquorR  were 
sold,  the  defendant  was  a  witness  in  her  own  behalf,  the  district 
attorney  was  guilty  of  misconduct  and  violated  section  1323  of  the 
Penal  Code  by  calling  attention,  in  his  address  to  the  jury,  to  the 
fact  that,  though  placed  upon  the  stand,  she  had  not  been  asked 
by  her  attorney  a  question  concerning  any  illegal  sales  of  liquor,  and 
the  action  of  the  ttial  court,  in  overruling  the  defendant's  excep- 
tions to  such  misconduct,  was  prejudicial  error  requiring  a  reversal 
of  a  judgment  of  conviction.     (People  v.  Mirandi,  178.) 

46.  Protection  of  Defendant  from  Adverse  Comment. — Section  1323 
of  the  Penal  Code  protects  a  defendant  against  adverse  comment 
upon  his  failure  to  testify,  not  only  where  he  was  not  a  witness, 
but  also  where  he  was  a  witness  but  omitted  to  testify  concerning 
0ome  of  the  elements  of  fact  at  lasue  in  the  case.     (Id.) 

40.  Circumstantial  ETvidbnoe  —  Effect  of  Seotion  4%  of  Article 
VI  OF  THE  Constitution.-^ In  this  case,  the  record,  failing  to  show 
that  the  defendant  had  any  knowledge  of  the  illegal  sale  of  liquor 
•onstituting  the  principal  item  of  evidence  for  the  prosecution,  until 
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after  that  transaction  had  been  eompleted,  and  also  falling  to  show 
that  she  had  knowledge  of  any  previous  violations  of  the  law 
bj  her  agent  until  after  they  had  occurred,  and  there  being  no 
direct  evidence  that  she  ever  advised  or  approved  the  illegal  acts, 
and  she  not  residing  and  not  being  usually  present  at  the  place 
of  business,  the  evidence  was  in  effect  circumstantial,  and  not  so 
far  conclusive  as  to  warrant  the  appellate  tribunal  in  using  section 
4^  of  article  YI  of  the  constitution  as  a  ground  for  affirming  the 
judgment.     (Id.) 

47.  Failuse  to  Filb  Bbikts. — ^Where  on  appeal  from  a  judgment  and 
order  denying  a  new  trial  in  a  criminal  case,  the  defendant  has 
flled  no  briefs,  and  his  time  hae  not  been  extended  an  appellate 
court  is  not  called  upon  to  review  the  transcript.  (People  v. 
Wong  Bow,  213.) 

48.  Abson — JuDOMKNT  OT  OoNYiOTiON  AjPFiRMa).— On  this  appeal  from 
a  judgment  and  order  denying  a  new  trial  in  a  prosecution  for 
arson,  the  appellate  court  finds  the  verdict  sustained  by  the  evidence, 
and  the  record  free  from  prejudicial  error.     (Id.) 

41^.   MUBDEB — DeTBNBX    OF    AUBI  —  iDSNTinOATION    OF    DEFBNDANTS — 

OoNiuoT  OP  EviDENOX. — ^Although  witnesses,  both  Chineee  and 
Oaucasiana,  including  prominent  memben  of  the  police  force  of 
the  city  of  Stockton,  testified  positively  that  the  defendants  were 
in  that  city  at  the  time  the  murder  with  which  they  were  charged, 
and  of  which  they  were  found  guilty,  was  committed  in  the 
county  of  Butte,  nevertheless,  there  having  been  abundant  evi- 
dence for  the  prosecution  of  the  identification  of  the  defendants  and 
that  they  committed  the  crime,  the  identification  of  the  defendants, 
and  the  disposition  of  the  witnesses  to  tell  the  truth,  were  con- 
siderations entirely  for  the  determination  of  the  jury,  and  an  appel- 
late court  is  not  permitted  to  hold  that  the  verdict  of  conviction 
is  unsupported.     (People  v.  Lee  Gow,  248.) 

00.  Claim  of  Inoompstenot  of  Jubob  —  MisuNDstsTANDiNO  of  Ik- 
STBUcnoNS — ^Waivxb. — Where  on  a  trial  of  a  prosecution  for  mur- 
der, after  the  case  had  been  submitted,  but  before  verdict,  a 
colloquy  took  place  between  the  court  and  one  of  the  jurors  indi- 
cating that  the  latter  had  not  at  first  understood  all  the  instruc- 
tions given  by  the  court,  whereupon  by  direction  of  the  court  the 
instructions  were  again  read  to  the  jury,  the  defendants,  by  failing 
to  request  permission  to  question  the  juror  further  to  ascertain  the 
extent  of  his  misunderstanding,  that  he  might  be  enlightened,  and 
by  not  even  asking  that  the  jurors  be  poUed  when  they  returned 
with  the  verdict  of  conviction,  waived  aU  privilege  thereafter  to  urge 
the  incompetency  of  the  juror.     (Id.) 

61.  Redibect  Examination. — The  defendants  were  not  prejudiced  by 
the  sustaining  of  an  objection  to  a  question  asked  in  their  behalf 
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on  redirect  examination  of  one  of  their  witnesses,  when  the  witness 
had  akeadj  answered  the  some  question  on  eross-ezaminatiozk 
(Id.) 

52.  Inoompktbnot  ov  DEFENDANifs  OoTTNBXU— Where  on  appeal  in 
such  ease  it  is  argued  as  a  ground  for  reversal  of  a  judgment  of 
eonviction  that  defendants'  counsel  was  mentally  unfit  to  conduct 
the  trial,  and  in  support  of  such  ground  it  is  urged  that  the  counsel 
referred  to  committed  suicide  about  one  month  after  the  conviction 
of  the  defendants,  the  appellate  court  cannot  take  judicial  notice 
of  the  death  of  such  eounaeL     (Id.) 

53.  MtTBDxa— DxrsNBB  or  Alibi — BxoLnsioN  or  Deglabation  op  I>b- 
IVNDANT. — In  a  prosecution  for  murder,  where  the  defendant  relied 
apon  an  alibi  a«  a  dofenae,  the  ezcluaion  of  evidence  of  a  declara- 
tion of  the  defendant,  a  Chinese,  of  his  intention  of  going  to  a 
certain  place,  although  anch  evidence  was  admissible  under  the 
rule  of  re$  getiae^  did  not  warrant  the  reversal  of  a  judgment  of 
conviction  in  view  of  section  4^  of  article  VI  of  the  constitution, 
when  the  appellate  tribunal  could  not  perceive  how  the  excluded 
testimony  could  have  added  any  more  support  to  the  alibi  theory 
than  it  derived  from  the  testimony  of  an  unimpeached  white  wit^ 
nesB  whose  testimony  had  been  received.  (People  v.  Fong  Sing, 
253.) 

54.  WiTNfiSS    VOft    DXFENDANT  —  OONDUCTINO    UNLAWrUL    BUSINESS  — 

Clboss-EXAMINATION  Unprejudiciau — Where  a  witness  for  the  de- 
fendant in  such  ease  had  testified  on  his  direct  examination  that 
he  was  conducting  a  laundry,  cross-examination  as  to  whether  he 
had  ever  conducted  a  lottery  business  was  not  ground  for  objection 
in  an  appellate  court,  especially  in  view  of  the  fact  that  no  objec- 
tion to  the  first  question  on  that  line  of  cross-examination  was  made 
at  the  trial,  and  that  later  an  objection  to  the  last  question  on  the 
same  line  was  sustained,  and  it  appearing,  moreover,  that  the  de- 
fendant was  not  prejudiced,  since  the  witness  had  denied  positively 
that  he  had  ever  conducted  a  lottery  buainessw     (Id.) 

55.  BEOEiviNa  EviDKNcs  Out  or  Court — ^Newspaper  Pubuoatiom  op 
BuHOBS — Motion  pob  New  Tual. — The  ttial  court  did  not  err  in 
denying  a  motion  for  a  new  trial  made  on  the  ground  that  the  jury 
received  evidence  out  of  court,  where  the  affidavit  of  the  defendant 
in  support  of  the  motion  stated  on  his  'information  and  belief" 
that  the  jury  heard  and  took  notice  of  a  common  rumor  published 
in  a  newspaper  and  read  newspaper  articles  to  the  effect  that  the 
defendant  intended  to  plead  guilty,  but  there  was  no  positive  show- 
ing that  the  jurors  or  any  of  them  read  the  articles,  or  that  they 
were  prejudiced  or  influenced  to  find  against  the  defendant  by  rea- 
son thereof.     (Id.) 
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56.  Von>  Sbntb2^ce — Indeterminatb  Sentence  Law. — The  indetenniB- 

ate  sentence  law  i9  ex  post  facto  as  to  crimes  committed  before 
it  took  effect,  and  a  sentence  under  it  for  saeh  a  crune  was  abso- 
lutely Yoid.     (In  re  Bouchard,  441.) 

57.  Resentence. — ^Where  the  defendant  after  ha-ving  served  a  portion 
of  such  void  sentence  was  brought  back  and  resentenced  for  the 
term  of  one  year,  he  not  being  an  actor  in  bringing  about  the 
second  sentence,  that  also  was  a  void  act.     (Id.) 

58.  Habeas  Corpus — Justice  of  the  Case. — Where  subsequently  in 
habeas  corpus  proceedings  initiated  by  the  prisoner  it  appeared  that 
he  had  served  over  twelve  months,  the  "justice  of  the  case,"  under 
section  1484  of  the  Penal  Code,  did  not  require  that  he  should  be 
remanded  for  a  valid  sentence,  and  he  should  be  discharged  from 
custody.     (Id.) 

59.  Habeas  Corpus — Scope  of  Writ — Errors  of  Law  Resultino  in 

A  OoNviOTiON  not  REVIEWED. — The  writ  of  habeas  corpus  is  not  a 
writ  of  error  or  a  mode  whereby  errors  of  law  occurring  at  a  trial 
may  be  reviewed,  its  sole  function  and  the  full  scope  of  the  in- 
quiry authorized  to  be  prosecuted  through  its  instrumentality  being 
the  question  of  jurisdiction^  so  that  a  judgment  of  conviction 
and  sentence,  unless  void  upon  its  face,  will  stand  against  the  writ 
of  habeas  corpus,  even  though  during  the  trial  culminating  in  such 
judgment  many  errors  prejudicial  to  the  rights  of  the  prisoner  may 
have  been  committed.     (In  re  Jacobs,  457.) 

60.  Intoxicating  Liquors — Local  Option — Selling  and  Furnishing 

Whisky  —  Information. — An  information  charging  a  defendant 
with  violation  of  the  "Wyllie  Local  Option  Law"  (Stats.  1911, 
p.  602),  in  that  he  did  unlawfully  "sell  and  furnish"  whisky  to 
a  person  named,  in  a  city  which  was  then  "no-license  territory," 
did  not  charge  two  separate  offenses  of  "selling"  whisky  and  "fur- 
nishing" whisky,  and  orders  overruling  a  demurrer  to  such  an  infor- 
mation and  denying  a  motion  to  compel  the  district  attorney  to  elect 
on  which  charge  the  defendant  should  be  tried  were  not  erroneous. 
(People  V.  Epperson,  486.) 

61.  Instructions. — ^Refusals  of  requested  instructions  were  not  preju- 
dicial when  the  instructions  requested  were  sufficiently  covered  by 
others  already  given,  or  merely  involved  an  amplification  of  the  rule 
of  reasonable  doubt,  which  the  court  had  explained  to  the  jury  in 
language  which  could  not  be  misunderstood.     (Id.) 

62.  Appeal — Failure  to  File  Brief — ^Affirmance  of  Judgment. — 
Where  on  an  appeal  from  a  judgment  and  order  denying  a  new 
trial  in  a  criminal  case  the  time  for  filing  appellant's  brief  has 
elapsed  and  no  extension  has  been  granted,  the  appellate  tribunal 
must  assume  that  the  appeal  has  been  abandoned,  and  the  jndg- 
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ment  will  be  affirmed  for  w&nt  of  profleeution.  (People  v.  Young, 
492.) 

US.  Burning  Insusxd  PaopiatTT — Intent  id  Depraud. — In  a  prosecu- 
tion under  section  548  of  the  Penal  Code  for  the  crime  of  will- 
fully burning  insured  property,  intent  to  defraud  the  insurer  is 
of  the  essence  of  the  orime,  and  no  such  intent  could  exist  with- 
out knowledge  on  the  part  of  the  insured  that  the  property  was 
insured.     (People  ▼.  Bose,  493.) 

64.  EviDENOK  —  Enowuedgx  op  Defendant. — In  this  prosecution  for 
burning  insured  property  with  intent  to  defraud  the  insurer,  the  evi- 
dence is  examined  and  found  sufficient  to  fix  the  burning  of  the 
property  on  the  defendant  and  to  warrant  the  inference  that  he 
knew  of  the  existence  of  the  insurance  policies.     (Id.) 

65.  Misconduct  of  Counsel  —  Remarks  in  Closino  Argument  — 
Prejudice  not  Shown. — Prejudicial  error  cannot  be  predicated  on 
statements  of  the  district  attorney  in  his  closing  argument,  where 
the  objectionable  remarks  are  not  set  forth,  and  especially  where  the 
eourt  promptly,  on  defendant's  request,  admonished  the  jury  to  pay 
no  heed  to  the  remarks.     (Id.) 

66.  Erroneous  or  Invalid  Indeterminate  Sentence  —  Besentence — 

Jurisdiction. — ^Where  an  indeterminate  sentence  is  erroneous  or 
invalid  for  the  reason  that  the  crime  of  which  the  defendant  was 
found  guilty  was  committed  before  the  indeterminate  sentence  law 
took  effect,  the  trial  court  did  not  lose  jurisdiction  to  resentence 
the  defendant  by  a  proper  or  valid  judgment,  notwithstanding  the 
time  within  which,  under  section  1191  of  the  Penal  Code,  sentence 
was  required  to  be  pronounced  after  a  plea  or  verdict  of  guilty 
had  passed  when  the  latter  sentence  was  imposed.  (In  re  Germino, 
497.) 

67.  Murder — Evidence  Insufficient. — In  this  prosecution  for  murder, 

a  verdict  finding  the  defendant  guilty  of  manslaughter  was  un- 
supported by  the  evidence,  wlueh  was  purely  circumstantial  and 
of  such  RD  unsubstantial  nature  as  to  amount  to  no  proof  at  all. 
(People  V.  Bailey,  621.) 

66.  Appeal — Application  Stating  Grounds — ^Failure  to  Pile. — Sec- 
tion 1247  of  the  Penal  Code,  requiring  the  filing  of  an  application 
stating  the  grounds  of  an  appeal  is  mandatory,  and  for  the  failure 
to  file  such  application  within  the  time  prescribed,  an  appeal  in 
a  eriminal  action  must  be  disnussed.     (People  v.  Ali,  544.) 

59.  Murder — ^Evidence  Justifying  Conviction. — On  this  appeal  from 
a  judgment  convicting  the  defendant  of  murder  the  evidence  is 
found  overwhelmingly  conclusive.     (People  v.  Fryer,  568.) 

70.  Uttering  Check  Without  Funds  —  Intent  to  Defraud  —  Evi- 
dence.— Evidence  that  a  defendant   drew  a  check  on  a  bank  in 
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whi«h  he  knew  he  had  no  funds  or  eredit,  and  presented  it  to  and 
obtained  the  amount  thereof  from  another  bank,  warranted  the 
inferenee  that  he  intended  to  defraud  the  latter  of  the  mon^ 
obtained.     (People  t.  Kawano,  612.) 

71.  Indorsement  by  Third  Person — ^Payiosnt  bt  Indorsee. — ^The  dr- 
eumstanees  in  sueh  case,  that  before  presenting  the  eheek  to  the  bank 
from  whieh  he  obtained  the  money,  he  procured  itb  indorsement  by 
a  third  party  who  afterward  paid  the  cheek,  in  no  way  militates 
against  the  reasonableness  of  the  inference  that  the  defendant,  at 
the  time  he  obtained  the  money  on  the  check,  intended  to  defraud 
the  bank  from  which  he  obtained  the  same.     (Id.) 

72.  Secondary  Eyidenoe  op  Bank's  Books. — Eyidenoe  by  the  ''eredit 
remittance"  man  of  the  bank  on  which  such  check  was  drawn  to  the 
effect  that  he  had  examined  the  books  of  that  bank  and  that  the  de- 
fendant at  the  time  such  check  was  drawn  had  no  account  or  credit 
in  that  bank,  was  competent  under  subdivision  6  of  section  1855  of 
the  Code  of  GlTil  Procedure.     (Id.) 

79.  Appeal  —  Points  Considered  on  Judmentboll — Suppigienot  op 
Inpormation  —  Certainty  op  Judgment. — ^The  sni&eiency  of  the 
facts  stated  in  the  information  to  constitute  a  public  oifense,  and 
whether  or  not  a  judgment  of  conTietion  is  void  fcv  uncertainty, 
are  points  that  are  referable  to  the  judgment-roll,  and  may  be  con- 
sidered at  any  stage  of  the  proceedings,  although  not  included  in 
the  statement  of  grounds  of  appeal  required  to  be  filed  under  iee- 
tion  1247  of  the  Penal  Code.     (People  y.  Yotaw,  714.) 

74.  Seduction  Under  Promise  op  Marriage  —  lNP<»bMATiON  Suppi- 
OIENT. — An  information  charging  the  defendant  with  accomplishing 
an  act  of  sexual  intercoarse  with  a  female  of  preyious  chaste  char- 
acter, ''under  and  through  a  promise  of  marriage  then  and  there 
made  by  him,"  sufficiently  charges  the  offense  defined  by  section  268 
of  the  Penal  Code.     (Id.) 

76.  Evidence. — Eyidence  held  suffieient  to  justify  eonyiction  of  the 
offense  of  seduction  under  promise  of  marriage.     (Id.) 

76.  OoRBOBORATioN. — Corroboration  of  the  testimony  of  the  prosecutrix 
as  to  the  promise  is  not  required  on  a  prosecution  for  seduction 
under  promise  of  marriage.     (Id.) 

77.  iNSTBUcnoNS — ^Witness. — An  instruction  that  a  witness  false  in 
one  part  of  his  testimony  must  be  distrasted  in  other  parts  does  not 
invade  the  proyinee  of  the  jury.     (Id.) 

78.  Indeterminate  Sentence — Ofpense  Bepore  Law  Took  Eppxct.-— 
An  indetcrrminate  sentence  for  an  offense  committed  before  the  in- 
determinate sentence  law  took  effect  does  not  render  the  judgment 
void,  but  may  be  correctod  by  pronouncing  judgment  under  the  law 
as  it  stood  when  the  offense  was  committed.     (Id.) 
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OBDONAL  LAW  (Continned).  , 

T9.  Void  Sbntbnoi — lNi>KrxRMiNATB  8entsnoi  Law— Bxssntbnob. — 

Priaoner  discharged  on  authority  of  Bx  parte  Bouchard,  ante,  p.  441. 

(In  re  Turek,  7W.) 
to.  Yon)  SxNTBNOB  —  Inditebminatb  Sentbncb  Law — ^Rvsentenoe. — 

Prisoner  disefaarged  on  the  authority  of  B»  parte  Bouchard,  ante, 

p.  441.     (In  re  Jaeobeon,  784.) 
See  Bed^light  Abateiment  Act 

CROPS.    See  Vendor  and  Vendee,  10,  ll. 

DAMAGEa    See  Building  Contracts,  2;  Negligence^  28;  New  Trial,  1; 
Pleading,  5,  7. 

ABDICATION.    Sea  Higbwaya,  a 

DBEDa 

1.  DiscBiPTiDK-— Lot  Numbbis  and  Blook  Nttiibibs  ^  Frssdoic 
inOM  AiCBiGUiTT. — A  deed  conveying  land,  and  describing  it  as 
'lot  18  as  delineated"  on  a  certain  map,  is  not  open  to  the  objection 
that  such  description  is  patently  ambiguous,  where  the  map  con- 
tains only  one  parcel  designated  with  the  single  number  "18," 
although  it  appeared  from  the  same  map  that  while  a  large  tract 
had  been  divided  into  33  lots  or  parcels,  numbered  consecutively 
from  1  to  33,  many  of  these  had  been  subdivided  into  smaller  par- 
cels or  blocks  containing  18  or  more  subdivisions  consecutively  num- 
bered.    (Wilhelm  v.  Robertson,  219.) 

2.  AonoN  TO  Sbt  Asids  Dbkd— Seoubitt  roa  Pbiob  Loan— Alleged 
Fraud — Bvidbncb. — In  an  action  by  an  administrator  to  set  aside, 
as  fraudulent,  a  deed  made  by  the  intestate  to  his  brother,  evidence 
to  the  effect  that  the  decedent,  fearing  that  his  wife  might  com- 
mence a  divorce  suit  and  involve  the  property  in  litigation,  exe- 
cuted the  deed  to  aecure  his  brother  for  advances  theretofore  made, 
does  not  establish  that  the  transaction  was  fraudulent.  (Keohane 
▼.  Keohane,  405.) 

8.  Failube  to  Find  on  Matebial  Ibstte. — Where  in  such  ease,  the 
plaintiff  claimed  title  by  adverse  possession,  acquired  after  the  mak- 
ing of  the  deed  to  the  brother,  and  also  that  such  deed  had  not  been 
delivered,  and  the  court  found  in  favor  of  the  plaintiff  on  those 
issues,  the  failure  of  the  court  to  find  on  an  issue  set  up  by  the  de- 
fense that  the  brother  had  bought  the  property  from  the  decedent 
was  error  necessitating  a  reversal  of  the  judgment,  since,  if  the 
brother  did  in  fact  pay  the  decedent  for  a  conveyance  of  the  prop- 
erty, notwithstanding  the  other  findings  in  plaintiff's  favor,  he  would 
not  be  entitled  to  a  decree  quieting  title  without  repayment  of  the 
consideration.  (Id.) 
38  Cal.  App.— Sa 
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DEEDS  (Continued). 

4.  Action  to  Set  Aside  —  Suitioienot    of    Oonsidebation. — In  aa 

action  to  set  aside  a  deed  for  fraud  where  it  is  alleged  that  tht 
grantor  never  received  any  consideration  for  executing  it,  but  that 
he  delivered  it  upon  the  promise  of  the  grantee  to  pay  one-half  of 
the  upkeep  of  .the  entire  property,  to  contribute  a  monthly  sum  to 
the  support  of  the  grantee's  parents  then  living  with  the  grantors, 
to  make  other  provisions  for  the  education  and  advancement  in 
life  of  a  son  of  the  grantor,  and  to  reconvey  the  property  to  the 
grantors  before  the  grantee  should  die,  these  promises  constitute 
a  sufficient  consideration  for  the  deed,  and  the  pleadings  in  that 
respect  are  radically  defective,  in  the  absence  of  any  allegation 
that  the  promises  were  made  without  any  intention  of  performing 
them.     (Tisdale  v.  Bryant,  750.) 

5.  Fbaud— Failuse  to  Pbbform  O0NSIDE&A.TION. — ^A  mere  failure  to 
perform  a  promise  which  constitutes  the  consideration  for  a  deed 
does  not  constitute  fraud.     (Id.) 

QL  Demand  and  Necessity  Therefob,— Where  no  term  is  specified 
for  the  doing  of  an  act  other  than  the  payment  of  money,  a  de- 
mand of  performance  is  necessary  in  order  to  put  the  promisor  in 
default.  In  such  case  the  demand  of  performance  must  be  made 
within  a  reaaonable  time.     (Id.) 

7.  Laches. — ^Where  land  was  conveyed  in  consideration  of  the  gran- 
tee's promise  to  contribute  to  the  upkeep  of  the  property,  and 
to  do  certain  things  for  the  benefit  of  the  grantor's  family,  and 
no  demand  of  performance  was  made  until  ten  years  after  the 
execution  of  the  deed,  and  no  action  to  set  aside  the  deed  was  com- 
menced until  nearly  four  years  thereafter,  the  right  of  action  to 
set  aside  the  deed  was  barred  by  laches.  (Id.) 
See  Building  Bestrictions^  1;  Quieting  Title,  0. 

DEEDS  OF  TRUST. 

Deed  of  Trust  as  Secubitt — ^Notice  of  Sale— Death  of  One  Trustee 
^Sale  by  Survivino  Trustee. — ^Where  one  of  two  trustees  in  a 
deed  of  trust  given  as  security  for  the  payment  of  an  indebtedness, 
died  after  notice  of  sale  of  the  property  described  in  the  deed  had 
been  given  by  both  trustees  for  default  in  payment  (the  trust  deed 
containing  a  power  of  sale  to  the  trustees  or  the  survivor,  in  the 
event  of  default),  his  death  in  no  manner  affected  the  notice;  the 
survivor  had  power  to  sell  the  property,  and  his  deed  to  ib^  pnr» 
chaser  was  vsOid.     (Wilhehn  ▼•  Bobertson,  219.) 


DEFAULT.    See  Judgments,  L 
DELI  V  KB Y.    See  Pleading,  a 
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DEMAND.    866  Deeds,  6;  FromoMorx  Notei^  8. 

DESCBIFTION.    See  Deeds,  1. 

DISCEtETION.    See  CMminal  Law,  8;  LadieB,  1;  Fleadins,  14. 

DISMIS8AI4.    See  Oriminsl  Law,  Ca 

DISTBICT  ATTOBNEfY.    See  mghwajs,  1. 

DRAINAGE.    See  Watera  and  Water  Bights^  9k 

DURESS.    See  Oontntets,  21-28L 

EARNINGS.    See  Parent  and  Gbfld,  B,  H 

ELECmON.    See  Estates  of  Deceased  Persons^  1. 

ELECTION  LAW.    See  Mandamus,  1;  Municipal  Oorporations,  2L 

EMPLOYES  AND  EMPLOYEE. 

1.  XJnsais  Maohineby— Injubt  to  Fobsman — Action  worn  Damages 

— ^Finding  Sustained  by  Evidence. — In  this  action  by  an  em- 
ployee against  his  emplojer  to  recover  damages  for  injuries  sus- 
tained through  the  imperfect  and  unsafe  construction  of  certain 
lumber-mill  machinery,  which  he  wss  employed  to  operate  and  over- 
see, a  finding  that  the  machinery  in  question  was  imperfectly  and 
improperly  constructed,  and  was  defective  and  unsafe,  is  held  to 
be  sustained  by  the  evidence.  (La  Flenr  v.  M.  H.  Bums  Lumber 
C6.,  279.) 

2.  Defendant  Wabned  by  PLADmn'  of  Unsajte  Condition — Pbomisb 
TO  Repaib. — In  the  same  case  it  is  also  found  that  the  evidence 
supports  a  finding  that  the  defendant  was  warned  by  the  plaintiff 
of  the  unsafe  condition  of  the  machinery  and  promised  to  repair 
the  same,  but  failed  to  do  so.     (Id.) 

8.  Facts  Wabkantino  Conclusion  of  Employee's  Liability.^- 
Where,  in  such  case,  the  plaintiff  was  employed  by  the  defendant 
to  oversee  and  keep  the  mill  running,  he  was  furnished  with  defec- 
tive and  unsafe  machinery  which  he  had  no  authority  to  correct;  he 
asked  permission  to  make  necessary  changes,  which  was  denied, 
although  he  was  promised  that  these  defects  would  be  remedied; 
and  he  was  at  work  in  connection  with  said  machinery  in  discharge 
of  his  duty  when  he  received  a  serious  injury  by  reason  of  such 
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defective  construction,  these  factb  warranted  the  conclusion  that 
the  defendant  was  legally  responsible  for  the  damage  suffered  bj 
the  j^intiff.     (Id.) 

4.  Employees'  Liabilitt  Act  of  1911 — Assumption  ov  Bisk  and 
contributoby  negligence  —  employee's  knowledge  op  defects. 
Under  the  Emplojers'  Liability  Act  of  1911  (Stats.  1911,  p.  796), 
which,  at  the  time  of  tlie  accident  involved  in  this  action,  was  in 
force,  and  which  changed  the  rule  theretofore  existing  as  to  assump- 
tion of  risk  and  contributory  negligence,  the  obligation  of  the  em- 
ployer was  not  neutralized  nor  affected  in  any  manner  by  the  plain- 
tiff's knowledge  of  the  defects  in  the  machinery.     (Id.) 

5.  Continuing  in  Employment  With  Knowledge  or  Defects  in 
Machinery  —  Notice  by  Employee  to  Employer — Employer's 
Promise  to  Remedy. — In  a  ease  where  the  employee  notifies  an 
employer  of  the  defects,  in  machinery  on  which  the  employment  of 
the  former  requires  him  to  work,  and  the  employer  promises  to 
remedy  such  defects  the  employee  is  justified  in  continuing  in  the 
employment  upon  the  faith  of  the  promise,  and  the  employer  is 
deemed  to  have  assumed  the  risk  of  the  work,  unless  the  danger 
arising  therefrom  is  so  glaringly  obvious  that  no  prudent  man  would 
undertake  it,  even  under  the  direction  and  promise  of  the  employer. 
(M.) 

QL  Contributory  Negligence— Burden  of  Proof. — Even  where  con- 
tributory negligence  is  pleaded  and  may  be  eonsidered  as  a  defense, 
the  burden  of  proof  is  on  the  defendant  to  establish  it.     (Id.) 

7.  Duty  to  CoRRBCf  Defects.— Under  the  facts  shown  and  found 
in  this  action,  it  was  not  the  duty  of  the  plaintiff  to  correct  the 
defects  in  the  machinery,  and  he  was  not  authorized  to  do  so. 
(Id.) 

A.  Duty  of  Foreman — ^Performing  Work  of  Absent  Employee. — 
It  is  a  fair  inference  from  the  testimony  of  the  plaintiff  (the  fore- 
man) "that  it  was  his  duty  to  see  that  the  mill  continued  to  operate, 
and  that  if  he  observed  the  work  being  neglected  in  any  way,  it 
was  incumbent  upon  him  to  see  that  it  was  properly  attended  to," 
that  be  was  ''in  the  discharge  of  his  duty"  at  the  time  of  the  acci- 
dent, although  he  was  then  performing  the  work  of  the  "slasher- 
man,"  who  was  absent.     (Id.) 

9.  Nbqligenoe — Master  and  Servant — ^Personal  Injuries — Act  of 
1911 — Pleading — Complaint. — In  an  action  for  personal  injuries 
•ustained  by  an  employee,  while  the  act  of  1911  (Stats.  1911,  p. 
796)  was  in  force,  a  complaint  alleging  want  of  ordinary  care  on 
the  part  of  the  employer  was  sufficient  without  alleging  gross  negli- 
gence or  willful  personal  misconduct  of  the  defendants,  where  the 
eomplaint  did  not  state  that  the  defendants  or  either  of  them  had 
•ver  filed  with  the  industrial  accident   board  a  written  statement 
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that  they  accepted  the  proTJflipna  of  laid  aet  of  1911.     (Mickel  t. 
Althouee,  S21.) 

10.  Fau«  op  Scaffold— Neolioenob  of  Buiij>e»— Evidxncx.— In  iMa 
action,  in  which  the  injuries  complained  of  by  plaintiff  were  sus- 
tained through  the  fall  of  a  scaffold  upon  which  he  was  working  as 
ft  carpenter  in  the  construction  of  a  house,  and  in  which  action  the 
owner  of  the  house  and  the  builders  who  had  contracted  to  do  all  the 
carpenter  work  were  joined  as  defendants,  the  evidence  justified  the 
jury  in  finding  that  the  plaintiff's  injuries  were  caused  by  the  negli- 
gence of  the  owner's  codefendants  who,  in  the  construction  of  the 
scaffold,  were  represented  by  their  employee  who  built  it  and  did  not 
securely  fasten  it.     (Id.) 

11.  Fellow-sebvant.-— Under  the  act  of  1911  which  was  in  force  at  the 
time  the  plaintiff  sustained  the  injury  inyolved  in  this  action,  the 
fact  that  the  person  who  built  the  scaffold  was  a  fellow-seryant  of 
the  plaintiff  was  not  a  defense  to  the  plaintiff's  action  against  the 
defendants.     (Id.) 

12.  Owner  Am)  Independent  Oonteagtobs. — There  having  been  a  writ- 
ten agreement  between  the  owner  and  his  codefendants  in  this  ac- 
tion, by  which  the  latter  had  agreed  to  furnish  all  carpenter  labor 
for  the  work  on  a  house  and  garage  for  a  stated  sum  of  money,  tes- 
timony that  the  owner  had  the  right  to  say  how  the  work  should  be 
done,  and  apportioned  his  installments  of  payments  according  to  the 
men  his  codefendants  had  on  the  work,  was  not  sufficient  as  against 
the  terms  of  the  written  contract  to  prove  or  tend  to  prove  that  the 
plaintiff,  a  carpenter  employed  on  the  building,  was  an  employee  of 
the  owner.     (Id.) 

18.  Two  OoMTRAonNQ  Parties — Liabilitt  fob  Sbbvant's  Negugenge. 
When  the  right  to  select  the  servant  and  to  control  his  work  rests  in 
one  of  two  contracting  parties  to  an  independent  contract,  the  party 
excluded  from  such  selection  and  control  is  freed  from  liability  for 
the  negligence  of  the  servant.     (Id.) 

14.  Relation  of  Cc^mtbactor  XJnghangsd  bt  GkRTAiN  Bights  of  Em- 
ployer.— The  fact  that  an  employer  has  the  right  to  make  altera- 
tions in,  deviations  from,  additions  to  and  omissions  from  contract 
work  does  not  change  the  relation  of  one  contiacting  to  do  the  work 
from  that  of  an  independent  eontractor  to  that  of  a  meoro  servant, 
(Id.) 

'  15.  Master  and  Servant— Contbaotobb  not  Seryants.-— Tested  by  the 
definition  of  a  servant,  found  in  section  2009  of  the  Civil  Code,  the 
contractors,  sued  in  this  action  as  codefendants  of  the  owner,  were 
not  servants  of  the  owner|  and  he  could  not  be  termed  their  master, 
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as  they  were  doing  their  work  in  pursuit  of  an  independent  calling. 
(H.) 

16.  OwNia  NOT  LzABLx  TOR  OoNTEiLOTOB's  NmuoKNCX. — ^Under  the  evi- 
dence and  the  law  in  this  case  the  owner  was  not  the  employer  of 
the  plaintiff,  and  the  negligence  of  the  contractors  was  not  negli- 
gence for  which  the  owner  was  liable.     (Id.) 

17.  Personal  Injuries — ^Victous  Mulb— Suftioienot  of  Evidence. — 

In  this  action  bj  a  ranch  hand  to  recover  damages  for  personal  in- 
juries mstained  through  the  running  awaj  of  a  team,  composed 
of  a  mule  and  a  horse  hitched  to  a  mowing-machine,  whidi  the 
plaintiff  was  required  to  operate  in  the  course  of  his  employment, 
the  evidence  is  held  sufficient  to  sustain  an  implied  finding  of  the 
jury  that  the  mule  was  wild  and  vicious  and  had  a  propensity  for 
running  away,  and  was  unsafe  to  be  employed  in  the  ordinary 
business  of  a  farm.     (Fererira  v.  Silvey,  346.) 

18.  Emploter's  Knowlo>oe  or  Danqeb. — Where,  in  such  action,  there 
was  some  evidence,  though  slight,  that  one  of  the  members  of  de- 
fendant partnership  knew  at  the  time  plaintiff  was  employed  that 
the  mule  was  given  to  running  away,  an  appellate  court  cannot  say 
that  such  evidence  was  insufficient  to  support  an  implied  finding  of 
the  jury  that  the  defendants  were  thoroughly  aware  of  the  vicious 

i         and  dangerous  nature  of  the  animal.     (Id.) 

19.  Employee's  Knowledge — Oonfuot  of  Evideno»— Question  for 
Jury. — There  being  a  conflict  of  evidence  in  such  case  as  to  whether 
the  plaintiff  knew  of  the  mule's  dangerous  nature  and  its  disposi- 
tion to  run  away,  that  question  became  one  solely  for  the  jurj, 
(Id.) 

20.  Employee's  Belianos  on  Employer's  Assurances. — The  plaintiff 
in  such  case  had  the  right  to  rely  on  the  assurance  of  one  of  his  em- 
ployers, as  to  the  gentleness  of  the  mule,  although  his  own  observa- 
tion of  the  mule's  actions  might  have  generated  a  suspicion  that  the 
animal  was  not  so  gentle  and  tractable  as  not  to  require  constant 
watching.     (Id.) 

SI.  GoPARTNissHiP— Knowledge  of  One  Partner  Imputed  to  All. — 
The  knowledge  of  one  partner  that  the  mule  in  such  case  had,  on  a 
prior  occasion,  run  away,  without  any  apparent  cause,  is  imputed  to 
all  the  defendants,  it  being  a  duty  resting  on  all  partners  to  know 
whether  the  instrumentalities  with  which  they  require  their  servants 
to  perform  services  for  them  are  safe  or  unsafe.     (Id.) 

22.  Proximate  Cause  of  Injury — Question  for  Jury. — ^Where  there 
was  some  evidence  that  the  animal  in  question  had  been  frightened 
by  the  wind  blowing  something  in  front  of  it,  the  question  whether 
the  accident  wsa  the  result  of  a  cause  wholly  beyond  human  control, 
or  the  direct  result  of  the  wild  and  vicious  tendencies  of  the  animal. 


Digitized  by 


Google 


Estates  of  Deceased  Persons.  823 

EMPLOYER  AND  EMPLOYEE  (Continued). 

was  one  peeuliarlj  witLiA  the  province  of  the  jury  tj  decide. 
(Id.) 

23.  Nonsuit — ^Pbopsb  Denial. — ^Where  the  plaintiff  has  made  out  a 
prima  fade  case  in  support  of  the  averments  of  his  complaint,  a  trial 
court  haa  no  legal  right  to  take  the  case  from  the  jury.     (Id.) 

24.  Instructions  to  Jubt. — Instructions,  in  effect,  that  to  render  the 
owner  of  a  dangerous  or  vicious  animal,  who  permits  another  to  use 
or  drive  it,  liable  for  injury  produced  by  such  animal,  such  owner 
must  have  known,  at  the  time  he  furnished  such  animal  to  another 
to  be  used  or  driven  by  him,  of  the  dangerous  nature  of  such  animal, 
are  correct.     (Id.) 

25.  Unfkbjudicial  Betusal  of  Proposed  Insosuction. — ^Refusal  of  an 
instruction  proposed  by  the  defendants  was  unprejudicial  where  the 
court  had  orally,  and  in  clearly  understandable  language,  instructed 
the  jury  to  the  same  effect.     (Id.) 

See  Negligence,  26. 

EMPLOYERS'  LIABILITY  ACT.    See  Employer  and  Employee,  i-6, 
9,  11,  12. 

INCUMBBANCES.    See  Vendor  and  Vendee,  7. 

EQUITY.    See  Quieting  Title,  8;  Bescission,  6;  Vendor  and  Vendee,  10. 

ESTATES  OP  DECEASED  PERSONa 

1.  AoTiON  ON  Claim  for  Services — ^Leoact  to  Claimant— Election. 

In  this  action  against  an  executrix  to  recover  the  amount  of  a 
claim  for  services  rendered  by  the  claimant  to  a  decedent  as  nurse, 
housekeeper,  and  secretary,  it  is  held  that  the  claimant  was  not 
required  to  make  election  between  her  claim  and  certain  property 
bequeathed  to  her  by  codicils  to  the  will  of  the  testatrix,  the  be- 
quests being  unconditional  and  unqualified.  (White  t.  Deerin^j^, 
433.) 

2.  Bequest  in  Lisu  of  Bioht  or  Interest — ^Intention. — To  justify 
the  conclusion  that  a  bequest  is  intended  by  a  testatrix  to  be  in  lieu 
of  some  other  legal  right  or  interest  of  the  beneficiary  in  the  estate 
of  the  deceased,  the  expression  of  that  intention  must  not  only  be 
in  language  clear  and  unmistakable,  but  such  intention  must  be  en- 
tirely gathered  from  the  testamentary  instrument  itself  whereby 
the  bequest  is  made.     (Id.) 

8.  Bequest  to  Servant — Presumption. — In  the  interpretation  of  be- 
quests to  servants,  the  true  rule  is  that  the  presumption  is  that  they 
are  not  made  in  lieu  or  satisfaction  of  compensation  due  to  the  ser- 
vant from  the  testator^  unless  there  is  language  in  the  testament 
itself  from  which  no  other  conclusion  is  permissible*     (Id.) 
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ESTATES  OP  DECEASED  PEBSONS  (Oontinued). 
4.  EviDENOE— Letixb  vbom  Testatsiz — Inadmissibilitt  of. — In  this 
action,  a  letter  written  by  the  testatrix  to  ber  executrix,  though 
entirely  in  the  hand  of  the  testatrix,  was  properly  excluded,  when 
offered  for  the  purpose  of  showing  the  intention  of  the  tes- 
tatrix, since  not  being  testamentary  in  character,  it  was  wholly  in- 
admissible for  the  purpose  either  of  explaining  or  qualifying  the 
effect  of  the  bequests  made  in  the  will,  and  would  be  for  such  pur- 
pose hearsay  and  self-serring,  and,  having  been  written  nine  months 
after  the  execution  of  the  codicils  containing  the  bequests,  it  would 
not  be  admissible  under  the  rule  of  res  gestae,     (Id.) 

6.  Action  on  Claim  fob  Services — ^Amendmbnt  of  Pleading. — In  an 
action  against  an  executrix  to  recover  for  personal  services,  allege4 
in  the  complaint  to  have  been  rendered  to  the  deceased  in  her  life- 
time at  an  "agreed  price,"  an  amendment  substituting  an  allegation 
that  the  services  were  "of  the  reasonablo  value"  of  a  sum  stated 
did  not  change  the  cause  of  action,  and  it  was  not  error  to  permit 
such  amendment.     (White  v.  Deering,  516.) 

6.  fiTATEincNT  of  Facts  IN  CLAIM  PRESENTED. — ^A  Claim  against  an 
estate  is  not  required  to  state  the  facts  with  the  precision  and  min- 
ateness  required  in  a  complaint,  and  its  sniBcieney  is  not  to  be 
tested  by  the  rules  of  pleading.     (Id.) 

7.  LZBERALITT  IN  ALLOWING  AMENDMENTS.— Greater  liberality  ehonld 
be  shown  in  allowing  amendments  to  pleadings  in  actions  on  claims 
against  estates  than  in  the  ordinary  class  of  cases,  provided  that 
the  cause  of  action  be  not  entirely  changed  and  there  be  no  preju« 
dice  to  the  substantial  rights  of  those  opposed  in  interest  to  the 
elaimant.     (Id.) 

8.  Amendment  of  Giboneous  Date. — It  is  not  error  to  permit  an 
amendment  in  such  case  correcting  the  date  of  an  item,  since  an 
allegation  of  time  under  the  circumstances  is  not  eontroUing.    (Id.) 

9.  Interest. — In  an  action  on  a  elaim  against  the  estate  of  a  dece- 
dent, interest  is  to  be  awarded  when  the  claim  is  established  from 
the  date  when  the  claim  shoold  have  been  allowed.    (Id.) 

See  Affidavits,  !• 

ESTOPPEL.    See  Vendor  and  Vendee,  8;  Waters  and  Water  Bights,  8. 

EVIDENCE. 
1.  Conversationb. — Oonversations  between  the  plaintifTs  genera]  man- 
ager and  its  "credit  man"  and  statements  by  such  credit  man  to 
the  general  manager  relating  to  the  financial  responsibility  of  the 
defendants,  not  in  the  presence  of  the  defendants,  were  properl/ 
excluded.     (Coulter  Dry  Goods  Co.  l^  Munford^  231.) 
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EVIDENGB  (Oontinued.)  ^ 

a.  HsABaAT — ^Bbs  Gistas— What  ADinssiSLiB  as. — ^Under  the  doc- 
trine of  res  gestae,  evidence  ia  admissible  of  extrajndieial  declara- 
tions, tending  to  explain  or  sImw  the  character,  motive,  or  purpose 
or  intent  of  a  transaction,  itself  in  dispute,  which,  under  other  or 
ordinary  eircumstanees,  would  be  excluded  as  hearsay  or  self -serv- 
ing. (People  T.  Fong  Sing,  253.) 
8.  LniiTATioN  ON  BuLE.— Since  the  rule  relating  to  res  gestae  con- 
stitutes an  exception  to  the  general  rule  excluding  hearsay,  it 
must  be  confined  in  its  application  strictly  to  the  circumstances  or 
conditions  giving  rise  to  the  reasons  for  the  recognition  of  that 
class  of  testimony  as  a  legal  method  of  proving  a  fact.  (Id.) 
i.  Agb  of  Wbitinos — ^ExPERT  Testimony. — Even  if  it  be  assumed,  as 
determined  by  some  authorities  that  the  comparative  ages  of  docu- 
ments a&d  writings  is  a  proper  subject  of  expert  testimony,  yet 
there  should  be  as  a  ground  for  the  admission  of  such  testimony 
some  reasonably  extensive  length  of  time  involved  in  the  inquiry, 
or  there  should  be  some  controvert  over  the  genuineness  of  the 
signatures  or  the  order  in  which  they  were  made,  or  concerning  in- 
terlineations or  other  irregularities  discernible  in  the  document. 
(Mickel  V.  Althouse,  321.) 

5.  Attorney  and  Client — ^Privileged  Ooicicxtnication. — ^A  statement 
made  to  an  attorney  with  the  express  intention  that  it  is  to  be 
communicated  to  another  is  not  privileged.  (Keohane  v.  Keohane, 
405.) 

6.  Execution  of  Deed. — ^An  attorney  who  acts  as  a  conduit,  through 
which  a  deed  is  executed,  may  testify  as  to  the  circumstances  at- 
tending its  execution.     (Id.) 

7.  Misconduot  of  Oounsel— Repeating  Questions  Already  Bttusd 
Out. — It  was  improper  for  plaintiff's  attorney  to  repeat  in  another 
form  questions  already  ruled  out  by  the  court  and  thus  endeavor 
to  get  before  the  jury  in  another  form  the  matter  ruled  out,  but 
the  matter  having  been  stricken  out  and  the  court  having  instructed 
the  jury  to  pay  no  attention  to  it,  an  appellate  court  must  assume 
that  the  jury  obeyed  the  court's  instructions.  (McCollum  v.  Barr, 
411,) 

8.  Acts  Inconsistent  With  Testimony. — ^Where  in  such  case  it  was 
claimed  that  the  acts  of  the  plaintiff  and  his  son  were  inconsistent 
with  their  testimony,  the  duty  of  resolving  the  facts  and  reconciling 
the  inconsistencies  rested  with  the  trial  court.  (Smith  v.  F.  L. 
Moore  Motor  Truck  Go.,  430.) 

Bee  Appeal,  2,  4,  8;  Bailments,  1;  Chattel  Mortgages,  1;  Com- 
mon Carriers,  2;  Contracts,  5,  8,  14;  Criminal  Law,  4,  5,  9-13, 
19,  20,  23-26,  29,  36,  87,  44r-4!6,  49,  51-64,  64,  67,  69-72; 
75,  76 ;  Deeds,  2,  3 ;  Employer  and  Employee,  1-3,  6-8 ;  Estates 
of  Deceased  Persons,  4;   Fraternal  Societies,  1;   Gifts,  3-5; 
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EVIDENCE  (Continued). 

HighwaySy  4,  5;  Homesteads,  6;  Husband  and  Wife,  2,  5-8; 
Instructions,  1;  Mortgages,  6,  7;  Municipal  Corporations,  27; 
.  Names,  1;   Negligence,  6,  8,  11,  15-17,  20,  21;   Parent  and 

/  Child,   3;    Physicians   and  Surgeons,   2-4,   7-9;    Pleading,   3; 

f  Promissory  Notes,  3,  5;  Quieting  Title,  6,  11;  Eed-light  Abate- 

ment Act,  6,  7;  Belease,  1;  Sales,  1,  2;  Statute  of  Frauds,  1; 
Street  Law,  4,  5;  Trusts,  5;   Waters  and  Water  Rights,  3--5. 

EXECUTION.    See  Claim  and  Delivery,  1,  S. 

EXECUTION  SALES. 

Judicial  Sales — Title  of  Puschaseb  at  Sale  Undeb  Execution — 
Rbveesal  of  Judgment — Effect.— The  title  of  one  not  a  party  to 
a  judgment  which  is  erroneous  but  not  void,  who  purchases  at  a 
sale  under  such  judgment,  is  not  defeated  or  impaired  by  a  subse- 
quent  reversal  of  the  judgment  on  appeal,  but  where  a  party  to 
the  decree  purchases  the  property,  he  or  his  subsequent  grantee 
acquires  a  defeasible  title  only,  which  falls  with  a  subsequent 
reversal  of  the  judgment     (Mills  v.  Laing,  776.) 

FALSE  IMPRISONMENT. 

Pleading — Insufficiency  of  Complaint. — ^A  complaint  In  an  action 
for  false  imprisonment,  which  does  not  show  that  the  plaintiff's 
arrest  was  not  under  legal  warrant,  does  not  state  a  cause  of  action. 
(Evans  T.  Wizom,  542.) 

FINDINGS. 

1.  Appeal — Judgment — ^Payment  as  an  Issue — ^Failure  to  Find. — 
On  appeal  from  a  judgment  in  an  action  for  work  and  labor,  where 
nonpaymeuit  was  alleged  in  the  complainrt  and  put  in  issue  by  the 
answer,  a  finding  that  the  services  were  rendered  by  the  plaintiff  at 
the  special  instance  and  request  of  the  defendant  and  tliat  the  rea- 
sonable value  thereof  was  a  stated  sum,  does  not  cover  the  issue  of 
nonpayment,  and  the  failure  to  find  on  that  issue  renders  the  judg- 
ment fatally  defective.     (Jacuzzi  v.  Jacuzzi,  533.) 

2.  Issues  XJndeb  Cboss-oomplaint — ^Absenob  of  Findings. — Fetilure 
to  find  on  issues  presented  by  a  cross-complaint  is  immaterial  where 
the  facts  alleged  in  the  cross-complaint  are  not  inconsistent  with 
those  alleged  in  the  complaint,  and  the  finding  of  indebtedness  due 
plaintiff  necessarily  involves  a  consideration  of  the  claim  in  the 
croes-complaint.     (Id.) 

See  Appeal,  1,  4,  5,  14,  17;  Deeds,  8;  Fraudulent  Conveyances,  1; 
Irrigation  Districts,  2;  Judgments,  2t;  Mechanics'  Liens,  7; 
Negligence,  1;  Quieting  Titlp,  4,  9;  Statute  of  Limitations,  Ij 
Variance,  1;  Waters  and  Water  Rights,  1,  4,  S. 
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FBANOHISES.    See  Municipal  Oarporations,  7,  10,  15,  UL  i 

I 
FRATERNAL  SOCIETIES. 

iFraternal  Insurancs  —  Change  or  Beneficiary  —  Mental  Inoompe- 

TENCT  OF  InSUBED — SUPPICIENCY  OF  EVIDENCE. — In  this  Ection  to 
cancel  a  certain  certificate  of  insurance  issued  hj  a  fraternal  insur- 
ance society  and  to  declare  a  prior  policy  in  full  force  and  effect, 
upon  the  ground  that  at  the  time  the  new  policy  was  issued  and  the 
consequent  change  of  beneficiaries  was  made  thereby,  the  insured 
was  of  unsound  mind,  and,  therefore,  incapable  of  making  a  valid 
designation  of  a  beneficiary,  the  evidence  is  examined  and  held  suffi- 
cient to  sustain  a  finding  of  the  mental  incompetency  of  the  insured 
at  the  time.     (Waters  v.  Conselho  Supremo,  etc.,  360.) 

FRAUD.  See  Chattel  Mortgages,  1,  7;  Criminal  Ijaw,  63  j  Deeds,  2,  4; 
Fraudulent  Conveyances;  Judgments,  3,  4;  Mortgages,  1-3; 
ineadiii^,  4;  Rescission,  1,  3,  5,  6;  Vendor  and  Yendeey  8. 

FRAUDULENT  CONVEYANCES. 

CaEDiTOE's  Bill — Judgment  Supported  by  Findings. — In  an  action 
in  the  nature  of  a  creditor's  bill,  findings  that  the  traosfer  under 
attack  was  made  voluntarily,  and  without  a  valuable  consideration, 
at  a  time  when  the  grantor  was  insolvent,  fuHy  support  a  judgment 
for  the  plaintiff.     (King  ▼.  Papazian,  337.) 

GIFTS. 

1.  Indorsement  op  Stock  Certipicates — Delivery  to  Third  Person 
POR  Donee — Instructions  to  Deliver  Apter  Death  op  Donor. — 
Where  the  owner  of  bank  stock  indorsed  the  certificates  and  delivered 
them  to  her  attorney  with  directions  to  deliver  them  at  her  death  to 
the  indorsee,  the  delivery  to  the  attorney  vested  a  present  title  in 
such  indorsee,  subject  to  a  life  estate  in  the  donor.  (Coward  r.  De 
Cray,  290.) 

2.  Retaking  by  Donor  Inepfective. — ^Where  the  donor  in  such  case 
obtained  possession  of  the  certificates  several  weeks  later  for  the 
asserted  purpose  of  surrendering  them  and  obtaining  new  certificates 
therefor,  the  gift  was  not  affected,  since  no  subsequent  act  of  the 
donor  could  detract  from  the  title  which  had  already  vested  in  the 
grantee.     (Id.) 

8.  EviDENGXr— Delivery  and  Recording  op  Other  Instruments  Exe- 
cuted BY  Donor. — It  was  not  error  to  admit  testimony  to  the  effect 
that  the  depositary  of  the  stock  certificates  had,  after  the  death 
of  the  donor,  delivered  and  recorded  two  deeds,  which  were  deliv- 
ered to  him  by  the  donor  at  the  same  time  as  the  stock  certificates, 
and  aa  a  part  of  the  same  transaction,  since  evidence  of  subsequent 
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acts  of  the  depositary  under  saeli  circumBtanees  wa«  admissible  as 
throwing  light  on  the  intent  with  which  the  original  delivery  was 
made.     (Id.) 

4.  Pa^l  Gnrr  of  Land-^Quietino  Title — ^Finding  Sustained. — In 
this  action  to  quiet  title  to  a  tract  of  land,  alleged  to  have  been 
the  subject  of  a  parol  gift  bj  the  former  owner  to  the  plaintiff, 
and  to  cancel  a  deed  executed  b/  the  plaintiff's  donor  to  the  de- 
fendant subsequent  to  the  gift  to  the  plaintiff,  the  evidence  is  ex- 
amined and  held  to  be  sufficient  to  sustain  findings  of  the  truth  of 
the  allegations  of  the  eompkunt.     (Howard  r.  Stephens,  296.) 

6.  Claim  Made  After  Death  of  Donob — Evidencb— Clear  and  Con- 
vincing Phoof — Question  for  Trial  Court — ^Appeal. — Where  gifts 
are  first  asserted  after  the  death  of  the  donor,  they  must  be  estab- 
lished by  clear  and  convincing  proof,  and  whether  the  evidence  in  a 
given  case  is  clear  and  convincing  is  a  question  in  the  first  instance 
for  the  trial  court,  and  its  conclusion  is  not  to  be  disturbed  unless  the 
reviewing  court  can  say,  after  an  examination  of  the  entire  record, 
and  all  the  circumstances  surrounding  the  transaction,  that  such  con- 
clusion is  clearly  unwarranted  by  the  evidence;  if  there  is  substantial 
evidence  to  support  the  conclusion  reached  below,  the  finding  is  not 
open  to  review  on  appeal.     (Id.) 

6.  Value  of  Improvements.— 'In  this  case  it  is  also  held  that  the 
proof  of  the  improvements  made  by  the  plaintiff  was  sufficient  to 
bring  the  case  within  the  rule  that  where  the  donee  has  accepted 
the  promise,  entered  into  possession  of  the  land,  made  improve- 
ments on  the  faith  of  the  promise,  and  thus  changed  his  condition, 
the  donor  will  be  required  to  make  good  his  gift;  provided  the  ex- 
penditures were  made  upon  the  faith  of  the  promise  and  were  in 
the  nature  of  lasting  benefits  and  improvement  to  the  land  over 
and  above  the  value  of  the  use  of  the  property  to  the  plaintiff. 
(Id.) 

7.  Statute  of  Frauds — ^Part  Performance  of  Oral  Contract. — ^The 
doctrine  that  verbal  contracts  for  the  sale  of  land,  if  part  per- 
formed by  the  party  seeking  the  remedy,  may  be  specifically  en- 
forced is  an  elementary  principle  in  equity  jurisprudence,  and  of 
general  application  throughout  the  American  states.     (Id.) 

8.  A8SI0NMSNT--SAVINGS  BANK  AooouMTS.— An  exeeuted  gift  to  a 
daughter,  of  a  savings  bank  account,  by  a  decedent  in  her  lifetime 
was  shown,  where  the  donor,  after  executing  two  assignments  of 
small  amounts  of  the  account  to  others,  executed  an  assignment  of 
all  the  balance  to  the  daughter  in  question,  to  whom  she  delivered 
all  the  assignments,  and  some  time  thereafter  delivered  to  a  third 
person  the  key  to  a  treasure  box  under  her  bed  in  which  she  kept  the 
bank-book,  and  told  her  to  hand  it  to  the  same  daughter,  and  re- 
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peated  the  same  statement  to  the  daug^hter  while  in  bed,  telling^  the 
latter  that,  ''all  that  box  eontaina  ia  youn."    (Allen  v.  Smith,  409.) 

9.  IMDOBSEMENT  OF  SlOGK  CERTinC^TIS — ^DKUVEBT  TO  THIRD  PEB- 
80N   POB  INDOBSEB— RETAKINO  BY  DONOB  INIITBCTIVE— ETVIDKNCB — 

Dbuvkby  and  Eecobdino  or  Otheb  Instbuments  Executed  by 
DoNOB. — ^Judgment  affirmed  pursuant  to  stipulation  on  the  authoritj 
of  Coward  t.  De  Cray  et  al,,  ante,  p.  290.    (Coward  v.  Do  Cray,  783.) 

GUARANTY.    See  Leasee,  1. 

HABEAS  CORPUa    See  Criminal  Law,  S9. 

HARBOR  COMMISSIONERS.    See  Wharves,  1-4. 

HARBORS.    See  Mundeipal  Oorporationi^  7,  91. 

HIGHWAYS. 

1.  Obstruction  of  Publio  Travel — ^Embankmvnt  Odnstbuoted  on 
Roadway  Public  Nuisance — Action  to  Abate — District  Attob- 
net's  Authobity. — The  district  attorney  has  authority  under  aee- 
tion  4156  of  the  Political  Code  and  sections  3479  and  3480  of  the 
Civil  Code  to  prosecute  an  action  to  abate  a  pubHe  nuisance  caused 
by  the  construction  and  maintenance  of  an  earthen  embankment 
on  a  public  highway.     (People  v.  Power,  181.) 

2.  Pleading — ^Complaint— Demubbeb  fob  Uncebtainty. — ^In  this  ac- 
tion to  abate,  as  a  public  nuisance,  an  embankment  constructed  on 
a  highway,  the  trial  court  did  not  err  in  overruling  a  demurrer 
to  the  complaint  for  uncertainty,  in  not  specifying  the  size,  height, 
width,  or  particular  location  of  the  embankment  nor  in  what  manner 
the  tree  passage  and  use  in  the  customary  manner  of  the  land  was 
obstructed  by  reason  of  the  embankment,  the  appellate  court  deem- 
ing the  complaint  sufficiently  clear  and  certain  as  to  those  matters, 
and  the  evidence  in  the  record  further  showing  that  this  part  of  the 
controversy  was  fully  presented  to  the  court  at  the  trial,  and  that 
the  defendant  suffered  no  prejudice  by  reason  of  the  claimed  uncer- 
tainty.    (Id.) 

8.  Creation  of  Public  Highway — Declabation  of  Boabd  of  Supbb- 
visoBS — UsEBr— Pbesumption  OF  DEDICATION.— Notwithstanding  the 
provisions  of  certain  statutes  declaring  what  roads  are  to  be  con- 
sidered public  highways,  a  formal  declaration  by  the  board  of 
supervisors  is  not,  under  all  circumstances,  essential  to  the  creation 
of  a  public  highway,  since  roads  may  become  public  highways  with- 
out any  formal  or  express  dedication,  by  long  uninterrupted  use  and 
general  acquiescence,  prescription,  or  impliod  dedication,  which  may 
be  presumed  from  long  and  continued  adverse  use.     (Id.) 
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HIGHWAYS  (Continued). 

4.  EviDENCs— Ranch  Patents. — Where,  in  an  action  to  abate  aa  a 
public  nuisance  an  earthen  embankment  constructed  on  land  alleged 
to  be  a  public  highwaj,  the  defendant's  answer  put  in  issue  the 
existence  of  the  highway  and  claimed  ownership  in  the  defendant 
of  the  land  on  which  the  embankment  was  constructed|  objections 
to  ranch  patents  offered  in  evidence  by  the  plaintiff  were  properly 
overruled,  the  patents  being  admissible  for  the  purpose  of  showing 
adjoining  ranch  lines  which  were  often  referred  to  while  the  testi- 
mony was  being  received,  and  one  of  the  patents  being  admissible 
as  against  the  defendant,  it  having  been  issued  to  a  predecessor  in 
title  under  whom  the  defendant's  title  came  into  existence.     (Id.) 

5.  Finding  Sustained. — The  evidence  in  such  case  is  examined  and 
found  sufiScient  to  sustain  the  findings  and  judgment  for  the 
plaintiff.     (Id.) 

See  Municipal  Corporations,  81« 

HOMESTEAD. 

1.  Selection  bt  Married  Person — ^Declaration  Under  Statote  of 

1860 — Statement  op  Married  Status. — ^Under  the  homestead  stat- 
ute of  1860  (Stats.  1860,  p.  311),  providing  that  the  selection  of  a 
homestead  shall  be  made  "by  either  the  husband  or  wife  or  both 
of  them,  or  other  head  of  a  family"  declaring  their  intention  to 
claim  the  same,  and  that  such  declaration  shall  state  that  "they 
or  either  of  them  are  married,  or  if  not  married,  that  he  or  she 
is  the  head  of  a  family,"  a  declaration  by  a  married  man  on  July 
26,  1872,  when  that  law  was  in  force,  which  stated  that  he  was  the 
head  of  a  family,  but  did  not  state  that  he  was  married  was  in- 
sufficient to  meet  the  requirement  of  the  statute.  (Morand  t. 
Hoyerdahl,  76.) 

2.  Attachment. — ^Under  section  1241  of  the  CSvil  Code,  a  debtor  has 
a  clear  right  to  defeat  his  creditor's  attachment  on  the  debtor's 
real  property,  by  impressing  it  with  the  character  of  a  homestead 
at  any  time  prior  to  a  lien  being  fixed  upon  the  premises  by  judg- 
ment obtained.     (Lakas  t.  Archambault,  365.) 

8.  Residence — Intention — Good  Faith. — ^Merely  going  through  the 
forms  necessary  to  the  establishment  of  a  homestead  is  not  sufficient ; 
there  roust  be  the  element  of  good  faith  and  a  present  intention  to 
make  the  premises  the  residence,  home,  and  abiding-place  of  the  de- 
clarant and  his  family.     (Id.) 

4.  Occupancy  and  Intention. — The  physical  fact  of  occupancy  and 
the  intention  with  which  the  premises  are  occupied  are  both  elements 
to  be  considered  in  determining  the  actual  residence.     (Id.) 

5.  Change  of  Residence — Intent  to  Defeat  Creditors. — A  debtor 
has  the  right  to  move  to  premises,  on  which  he  desires  to  establish 
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HOMESTEAD  (Otmtimied). 

a  homestead,  for  the  sole  purpose  of  defeating  a  creditor's  claim,  but 
such  right  la  dependent  upon  a  bona  fide  intention  to  make  the  place 
his  residence  and  home.     (Id.) 

6.  Evidence  of  Intention. — In  an  action  to  have  a  homestead  claimed 
by  the  defendant,  declared  void,  the  trial  court  was  not  bound  to 
accept  as  conclusive  the  defendant's  testimony  that  he  moved  to  the 
premises  with  the  intention  of  making  the  house  erected  there  his 
home,  if  other  facts  and  circumstances  were  inconsistent  with  such 
intentions.     (Id.) 

7.  Tenancy  in  G6mmon. — Under  the  law  relating  to  homesteads  as 

enacted  by  the  legislature  of  1873-74  (Stats.  1873-74,  p.  228  et 
seq.),  a  homestead  could  not  be  created  by  one  of  the  cotenanta 
on  land  held  in  cotenancy.  (Furman  v.  Brewer,  687.) 
S.  Declaration  by  Suevivino  Wife  Apteb  Distribution  of  Hus- 
band's Estate. — Declaration  by  a  surviving  wife  of  a  homestead 
upon  real  property  half  of  which  was  distributed  to  her  absolutely 
and  the  other  half  in  trust  for  her  maintenance  and  that  of  her 
minor  children  was  valid.  (Id.) 
Bee  Trusts,  3. 

HOSPITALS.    See  Workmen's  Compensation  Act,  9. 

HUSBAND  AND  WIPE. 

1.  Necessaries  Furnished  Wife— Liability  of  Husband. — ^Under  sec- 

tion 174  of  the  CSvil  Code,  it  is  essential  in  an  action  against  a 
husband  to  recover  for  goods  alleged  to  have  been  necessary  to  the 
wife's  support,  to  show  that  the  husband  had  neglected  to  make 
adequate  provision  for  her  support.  (Coulter  Dry  Goods  Co.  v. 
Munford,  231.) 

2.  Common-law  Marriage — ^Evidence. — The  evidence  in  this  case  is 
reviewed  and  held  sufficient  to  support  a  finding  of  a  oommon-law 
marriage  between  the  plaintiff  and  the  deceased  intestate,  con- 
tracted before  the  amendment  of  section  55  of  the  Civil  Code  in 
IS-QiS.     (Wells  V.  Allen,  586.) 

8.  Prostitution  on  Part  of  Wif»— Marriage  not  Negatived. — Evi- 
dence sufficient  to  establish  a  common-law  marriage  under  section  ^ 
55  of  the  Civil  Code  as  it  existed  prior  to  its  amendment  in  1895  j 
is  not  absolutely  negatived  by  the  fact  that  before  the  marriage  / 
and  for  several  years  thereafter  the  alleged  wife  was  a  prostitute, 
and   that   after  the  marriage  she  continued  that  life  and   earned 
money  thereby.     (Id.) 

4.  Husband's  Acquiescence  in  Wife's  Misconduct — Inference. — 
The  fact  of  the  husband's  acquiescence  in  the  wife's  misconduct 
after  marriage  in  such  case  could  only  be  evidence  against  the  prob- 
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ability  of  the  marriage,  and  would  merelj  establish  an  inference 
that  a  marriage  had  not  talcen  place  in  the  absence  of  direct  CTi- 
dence  to  the  contrary.     (Id.) 

5.   OOMMUNITY     PBOPEBTY — PUROHASB     WPPH     OOMMUNITT     PUNDS  — 

OoNruoTiNO  Evidence. — In  this  action  by  a  husband  to  quiet  title 
to  certain  real  property,  the  evidence  is  held  sufficient  to  sustain  a 
finding  of  the  trial  court  that  the  property  was  purchased  with  com- 
munity funds.  (Id.) 
6L  Pbopektt  Taxxn  in  Maiden  Name  or  Wm.— The  fkct  that  the 
property  in  such  case  was  taken  in  the  maiden  name  of  the  wife, 
and  was  mortgaged  later  by  her  in  that  name  would  be  immaterial, 
since,  if  the  parties  were  married  and  the  property  was  purchased 
with  community  funds,  it  would  be  community  property  regardless 
of  the  name  in  which  it  stood.     (Id.) 

T.  T&ANSrEB  BT  WirX  AND  BSTBANSFBK  TO  HUSBAND  AND  WlFb — ^The 

surviving  husband  of  a  deceased  wife  was  not  barred  from  claiming 
property  as  community  property  by  the  fact  that  the  wife,  for  the 
purpose  of  procuring  a  "McEnemey  title"  to  the  property,  deeded 
it  to  a  title  company  which  held  the  title  until  that  purpose  was 
accomplished,  and  then  at  the  wife's  request  retranaferred  it  to  her 
and  her  husband.  (Id.) 
8l  Action  to  Establish  Oommunitt  Bioht— 6tatdtk  of  Liicitation 
— Innocent  Pubchaseb. — This  action  to  establish  the  community 
nature  of  property  was  not  barred  from  and  after  one  year  from 
the  taking  effect  of  the  amendment  of  1897  to  section  164  of 
the  Ciyil  Code,  that  amendment  having  been  added  solely  for  the 
purpose  of  protecting  innocent  purchasers  for  value,  and  being  appli- 
cable only  in  such  a  ease.  (Id.) 
See  Coivtracts,  12;  Trusts,  2. 

IN0OMPETENG7.    See  Fraternal  Societies,  1« 

INDEPENDENT  OONTBACTOBa    See  Employer  and  Employee,  li^ 

le. 

INJUNCTION.    See   Claim   and   Delivery,   1,   2;    Municipal  Corpora- 
tions, 3,  13;  Bed-light  Abatement  Act,  L 

INSTBUCTI0N8. 

Bequsstq)  iNSTBUonoN. — The  eourt,  having  at  the  request  of  the  de- 
fendant, instructed  the  jury  that  the  burden  rested  upon  the 
plaintiff  to  prove  certain  material  allegations  of  the  complaint,  the 
omission  to  tell  the  jury  in  that  instruction  that  the  plaintiff  must 
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prove  his  allegatioiiB  "bj  a  preponderanee  of  the  evidenee**  was  not 

of  suffident  importaneo  to  justify  a  roTersal.     (McOoIlum  t.  Barr, 

411.) 

Bee  CWnrinal  Law,  7,  20,  21,  80-M,  »5,  50,  61,  77;  Employer 

and  Employee,  24,  25;  Juriee  and  Jurors,  2;  Negligence^  7,  Ift, 

88,  24^  31;  Phyeieiane  and  Surgeons,  5,  ^ 

INBURANGEL    See  Fmtemal  Societies  1. 

WTENT.    See  Giiminal  Law,  5,  6,  63,  70. 

INTEBE6T.    See  Building  Oontraets,  2;  Oontraeli,  4,  18;  Estatee  of 
Deeeaeed  Persons^  9;  Meehanies*  Liene,  8. 

INTOZIOATING  LIQtTOBa    See  Criminal  Law,  1-4^  44^  60. 

IRRIGATION  D1BTBI0T8. 

L  OBdANizATiON — ^NoTicB  OF  Pbookedinqs — ^Dux  Pbocesb  op  Law.— 
In  order  to  satisfy  the  requirement  that  jurisdiction  over  a  pro- 
ceeding leading  to  the  organization  of  a  public  corporatiooi,  each  as 
an  irrigation  district,  must  be  obtained  by  "due  process  of  law,** 
the  statute  most  pnmde  for  some  kind  of  reasonable  notice  to 
persona  legally  interested  in  the  subject  matter  of  the  proceed- 
ing, and,  in  providing  for  such  notice,  the  legislature  must  re- 
quire all  that  is  essential  to  eonstitute  "due  process  of  law,"  aa 
that  phrase  is  used  in  the  fourteenth  amendment  to  the  constitution 
of  the  United  States,  and  in  section  13  of  article  I  of  the  constitu- 
tion of  this  state.     (EUb  ▼.  Board  of  Supervisors,  480.) 

2.  PovTis  or  LS0ISIJLTUB1&— FiNDiNo  or  NoncB. — ^The  legislature  hsa 
no  power  to  destroy  the  effect  of  such  essential  requirements  by  pro- 
viding that  a  finding  by  a  subordinate  legislative  body  that  due 
notice  haa  been  given  shall  be  oondusive.     (Id.) 

8.  PuBLioATXOH  OF  Noncofr— Ebboes  and  OmssioNS  or  Namxs. — ^The 
legislature  in  providing  by  the  act  of  March  31,  1897,  for  the  organ- 
ization of  irrigation  districts  (Stats.  1897,  p.  254,  Deering's  Gen- 
eral Laws,  Act  No.  1726,  edition  1915),  was  not  bound  to  require 
that  the  names  of  all  persons  who  sign  a  petition  proposing  the 
organication  of  an  irrigation  district  should  appear  in  the  published 
notice  of  the  meeting  at  which  the  petition  would  be  presented  to 
the  board  of  supervisors,  but,  if  it  did  make  such  requirement,  it 
had  power  to  provide  that  errors  in  names  or  omissions  of  names 
should  not  vitiate  the  proceedings.     (Id.) 

4.  Pboobkdings    not    Invqlvino    Assessments — ^LiBEaAL    OoNsnuo- 

TiON. — Proceedings  having  relation  only  to  the  organisation  of  aa 

ts  OaL  App.- 
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irrigation  district  and  not  involving  anj  aaseflBment  against  prop- 
erty are  not  subject  to  the  rule  of  striet  eonstmction.  (Id.) 
5.  Ibbioation  Distbigt  Bonds — ^Action  bt  Assiokeb  to  Rbgovxr 
Amounts— Pleading — Formsb  Adjudication  of  Invamditt — ^D«- 
MUBKEB.. — ^A  eomplaint  in  an  aetion  bj  the  assignee  of  irrigation 
distriet  bonda  to  recover  the  amount  thereof,  which  sets  forth  ia 
effect,  among  other  allegations,  that  in  a  previous  aetion  bj  the 
plaintiff's  assignor  for  the  amount  then  due  and  unpaid  thereon,  a 
federal  court,  having  jurisdiction  of  the  person  of  the  plaintiff 
and  of  the  subject-matter  in  auch  previous  action,  had  rendered 
Judgment  adjudging  each  and  all  said  bonds  invalid  and  void,  does 
not  etate  a  cause  of  action.  (Hooker  t.  Bast  Riverside  Irr.  Dist^ 
616.) 
C  Befobication  of  Bonds— Statute  of  Limitations — Insuffioienot 
of  Complaint. — A  cause  of  action  for  the  reformation  of  irriga- 
tion district  bonds  on  the  ground  of  mutual  mistake  of  the  parties 
eomes  under  the  three  years  statute  of  limitations  (subdivision  4  of 
section  338  of  the  Code  of  CSvil  Procedure) ;  such  cause  of  action  is 
not  deemed  to  have  accrued  until  the  discovery  of  the  facts  eon- 
•tituting  the  mistake,  and  unless  there  is  a  direct  allegation  of  the 
discovery  of  the  facts  alleged  to  constitute  such  mistake  within 
three  years  of  the  commencement  of  the  action,  a  demurrer  to  a 
eomplaint  attempting  to  state  such  a  cause  of  action  is  properly 
sustained.     (Id.) 

7.  Municipal  Oobpokations — ^Pbopeett  Acquired  in  Exchanqi  foe 
Void  Bonds — Action  to  Reooveb  Pbopebtt  oe  Bbasonabub  Value 
— Accrual  of  Cause  of  Aotion. — ^A  cause  of  action  against  a 
municipal  corporation  to  recover  property  which  it  has  acquired  in 
exchange  for  void  bonds,  or  to  recover  the  face  value  of  the  bonds 
as  the  reasonable  value  of  the  property  so  acquired,  accrues  at  the 
time  the  bonds  are  delivered,  and  falls  within  the  limitation  pro- 
vided by  subdivision  1  of  section  339  of  the  Code  of  Civil  Procedure. 

(Id.) 

8.  Assignment  of  Cause  of  Action. — The  right  of  aetion  in  such 
case  to  recover  the  value  of  the  bonds  in  case  of  their  nonpayment 
passes  to  an  assignee  of  the  bonds  at  an  incident  of  their  ownenhip. 

(Id.) 

ISSUES.    See  Judgments,  S. 

JUDGMENTa 
1.  Judgment  bt  Defaui/t— Relief— -Mistake  of  Law. — The  court  be- 
low did  not  err  in  vacating  a  default  judgment,  entered  for  failure 
either  to  file  a  special  demurrer  or  an  answer,  after  a  general  de- 
murrer had  been  overruled,  with  permission  to  the  defendant  to  file 
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JUDGMENTS  (Gontinued). 

a  special  demurrer,  where  it  appeared  from  the  record  tliat  the  de- 
fendant's attomejy  whose  neglect  had  permitted  the  default  to  be 
taken,  had  labored  under  a  mistake  of  law,  that  his  delaj  was  for  a 
period  of  onlj  two  wqAb,  and  that  he  moved  promptly  when  he 
diseovered  that  a  default  had  been  entered.  (Brandon  t.  Sullivan 
Tractor  Go.,  26a.) 
Z,  Findings  Oxttside  Issues — Quauitgation  of  Bule — Theory  of 
TbiaLw — ^The  g^eneral  rule  that  a  judgment  cannot  stand  where  the 
findings  are  whollj  outside  the  issues  made  by  the  pleadings  is 
qualified  where  a  ease  has  been  tried  upon  the  theory,  without 
objection  from  either  party,  that  some  vital  question,  not  in  fact 
made  an  issue  by  the  pleadings,  has  nevertheless  been  made  an 
issue  by  the  introduction  of  proof  addressed  thereto.  (Howard  t 
D.  W.  Hobson  Co.,  445.) 
8.  Action  vo  VAOATB—FaAxn)  as  Obouni>. — A  judgment  will  not  be 
set  aside  on  the  ground  of  fraud  in  its  procurement  unless  the 
fraud  was  extrinsie  or  collateral  and  prevented  a  fair  submission 
of  the  controversy.     (Huffaker  v.  Gray,  605.) 

4.  THXTT  AND  SxTPPKESSiON  OF  DOCUMENTS. — Theft  and  suppression, 
by  the  successful  party  to  an  action,  of  documents  necessary  to  the 
opposite  party  for  the  presentation  of  his  case,  do  not  constitute  ex- 
trinsic or  collateral  fraud  warranting  the  annulment  of  a  judgment. 

(Id.) 

5.  Collateral  Attack. — ^A  judgment  duly  rendered  by  a  court  hav- 

ing jurisdiction  both  of  the  person  and  subject  matter  cannot  be 
collaterally  attacked  merely  by  a  showing  that  some  of  the  evi- 
dence which  might  have  been  produced  by  the  plaintiff  in  support 
of  the  issues  as  framed  was  not  so  produced.  (Hooker  t.  East 
Biverside  Irr.  Bist.,  615.) 

See  Appeal,  10,  11,  15;  Oontraets,  20;  CMminal  Law,  38,  40,  73; 
Irrigation  Districts,  5;  Mortgages,  3;  Municipal  Corporations, 
22;  Quieting  Title,  8,  7;  Bed-light  Abatement  Act,  2,  8; 
Summons,  2;  Vendor  and  Vendee,  2,  8,  6. 

JUDICIAL  NOTICE.    See  Criminal  Law,  52;  Municipal  Corporations, 
80. 

JURIES  AND  JUBOBa 
h  MisooNnncT. — ^A  juror  cannot  Impeach  his  own  verdict  for  alleged 
misconduct  where  the  evidence  of  such  misconduct  is  offered  by 
the  party  against  whom  the  verdict  was  given,  and  therefore,  the 
aiBdavits  of  any  juror  as  to  the  considerations  governing  or  in- 
Huencing  him  or  his  fellow-jurors  in  arriving  at  a  verdict  can- 
not be  reviewed,     (Fererira  v.  Silvey,  346.) 
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JUBIBS  Ain>  JT7B0BS  (Continiied). 

2.  Sending  Instbuotions  to  Jukt-booic^ — It  eannot  be  said  tbat 
prejudice  to  either  party  eonld  have  followed  from  the  fact  that 
after  the  jurj  had  retired  and  deliberated,  the  court  sent  the  writ- 
ten instructione  to  the  jury-room,  and  that  the  jurors  were  thus  giyen 
an  opportunity  to  read,  and  did  read,  the  instroetiona  whieh  had  been 
read  to  them  by  the  court.  (Id.) 
See  Qriminal  Law,  87,  50. 

JUBIBDICnON.    See    Criminal    Law,    M;    New  Trial,  S;  Bed-Ughl 
Abatement  Aet,  10;  Workmen's  Oompensation  Act,  !• 

JUSTICB'6  ODUBiT.    See  Appesl,  C 

JXJYKNILE  OOUBT  ACT.    See  Criminal  Law,  L 

LACHES. 

LiNGTH  (MP  Tncs  Necessabt  10  CoNsnnrrB  Laohss  —  DisoBincm 
or  COUBT. — The  question  of  what  length  of  time  will  constitute  a 
defense  on  the  ground  of  laches  must  necessarily  be  determined  by 
the  circumstances  of  each  case,  and  is  addreesed  to  the  sound  dis- 
eretion  of  the  chancellor.  (Cowan  t.  Union  Trust  Co.,  203.) 
See  Deeda,  7;  Bescisaion,  9,  4;  Trusts,  !• 

LANDLORD  AND  TENANT. 

1.  TBANsnoB  or  Lsa.se  by  Tknaniv— Liabiutt  or  Obioinal  Lesskk.-^ 
A  sale  and  transfer  of  a  leasehold  by  a  tenant,  even  with  the  con- 
sent of  the  landlord,  does  not  release  the  tenant  from  liability  under 
his  covenants  in  the  lease.     (Jordan  ▼.  Scott,  739.) 

9.  AonoN  roE  Bent  — -  Bxlbasb  or  Lessee  —  Finding  Conivabt  to 
Evidence. — ^In  this  action  to  recoTcr  from  the  original  lessee  the 
rent  due  under  a  lease,  the  finding  that  the  defendant  had  been 
released  by  an  agreement  entered  into  by  the  plaintiff,  who  was  the 
assignee  of  the  lessor,  la  contrary  to  the  evidence,  there  having  been 
no  release  in  writing  and  ao  ''new*  consideration  for  the  alleged 
release.     (Id.) 

8.  TBANsrEB  or  Entibe  "BSbtatm  —  Assignment.— Where  a  tenaaC 
transfers  hie  entire  interest  in  either  the  whole  or  a  part  of  the 
demised  premises,  the  legal  effect  is  an  aadgnment  and  not  a  sub- 
letting, regardless  of  the  form  of  the  instrument  or  conveyanee 
by  which  the  term  is  disposed  of.  (Id.) 
See  Vendor  and  Vendee,  9;  Wharves,  L 
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tiAwa 

FOuosr  Liws— PBisuifFTioii.— In  fha  abtanee  of  proof  to  the  eontmy 
tt  is  piefnmed  that  the  laws  of  Atauka  are  the  uune  as  in  California. 
(Kimball  t,  Superior  Court,  701«) 

Aanov  oh  QuAaAMTr— SuRBiMDxa  Aim  Aoobptahcb  as  DsnursB— 
EviDiNOB — ^Appbain — ^Where  in  an  action  on  a  written  goaraatj 
ef  a  lease,  the  defendants  pleaded  a  sorrender  of  the  lease  hj 
the  loflsoes  and  acceptanee  of  the  premises  bj  the  landlord,  and 
the  trial  eonrt  made  findings  sustaining  the  defense,  while  the  evi- 
denee  was  sneh  that  reasonable  minds  maj  differ  ss  to  whether 
a  surrender  was  intended,  an  appellate  tribunal  is  not  entitled  to 
interfere.    (D.  Samuels  Bealtj  Co.  t.  Nunan,  155.) 

LI0EN6E&    See  Munieipal  Corporations,  86-25;  Wfaaires^  1. 

LIENS.    See  Mechanics'  LieiiB. 

MALICIOUS  PBOSECUnON. 

A  complaint  in  an  action  for  malicious  prosecution  of  a  proceeding 
charging  the  plaintiff  with  insanit7,  which  does  not  show  that  the 
inaanitj  proceeding  has  terminated,  does  not  state  a  cause  of  action. 
(Brans  r.  Wizom,  542.) 

MAKDAMUa 

The  city  auditor  of  San  Diego  may  be  eompcDed  hf  mtmdamuB  to 
make  his  certificate,  as  prescribed  bj  section  14  of  chapter  8  of 
article  n  of  the  charter,  to  the  effect  that  the  indebtedncsi  to 
be  incurred  under  a  resolution  calling  a  primary  election  for 
the  purpose  of  nominating  candidates  for  the  offices  of  memben  of 
the  board  of  education  in  case  the  incumbents  be  recalled  at  a 
recall  election,  might  be  so  incurred  without  the  Tiolation  of  ai^ 
charter  provision.  (Ackerman  t.  Moodj,  461.) 
See  Claim  and  Ddivexy,  8;  Municipal  Corporations,  81b 

MABBIAQE  OONTBACTa    See  Husband  and  Wife,  8^ 

MECHANICS'  LIEN& 

1.  MiNiNo  Claim — Labob  — Oil  Wkixb.— The  second  subdivision  of 
section  1183  of  the  Code  of  Civil  Procedure  gives  persons  who 
perform  labor  in  anj  mining  claim  a  lien  for  the  ralue  of  the  labor 
done,  and  prorides  that  the  superintendent  shaU  be  considered  the 
agent  of  the  owner;  and  this  is  the  onlj  statute  on  the  subject 
applicable  to  an  oil  welL  (McCreary  t.  Toront6  Midway  Oil  Co., 
Ltd.,  17.) 

8.  Claim  ov  Supebintendent  fob  Salabt. — The  superintendent  of  an 
oil  mining  company  is  not  entitled  to  a  lien  for  his  claim  for  unpaid 
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MECHANICS*  LIENS  (Continned). 

salary,  sixioe  such  claim  does  not  oome  within  the  purview  of  sec- 
tion 1187  of  the  Code  of  Civil  Procedure,  providing  for  the  filing 
of  claims.     (Id.) 

8.  FoKM  OF  Ojdu  —  Action  to  Entoboi  Lien  —  Pleading  —  Plain- 
tiff's Bights  Limited  by  Claim  Filed. — In  an  action  to  enforce 
a  lien  under  the  mechanic's  lien  law,  the  plaintiif' s  case  ean  be  ne 
stronger  than  that  set  forth  in  his  claim  of  lien.     (Id.) 

4.  Manual  Labob  not  Indicated.— Where  it  appears  from  the  claim 

for  unpaid  salary  of  the  superintendent  of  an  oil  company  that  his 
duties  were  to  supervise  and  direct  the  oil  drilling  operations  for 
the  purpose  of  developing  and  improving  the  premises,  and  there 
is  nothing  indicating  that  he  performed  manual  labor,  the  chum  of 
Uen  is  fatally  defective.     (Id.) 

5.  Claim  Pbematttbelt  Filed.— Under  section  1187  of  the  Code  of 
Civil  Procedure,  which  provides  that  every  person  save  the  original 
contractor  shall  file  his  claim  within  thirty  days  after  he  has  ceased 
to  labor,  the  last  day  on  which  a  labor  ckiimant  performed  labor 
must  have  passed  before  he  can  file  his  claim,  and  therefore  where, 
in  a  claim  filed  on  August  22d  at  12:15  P.  M.,  the  claimant  stated 
that  he  was  still  employed,  and  in  an  amended  complaint  in  an 
action  to  enforce  the  lien  it  was  alleged  that  the  plaintiff  was  em- 
ployed between  April  1,  1912,  and  August  23,  1912,  and  that  his 
services  were  concluded  on  or  about  August  22d,  his  employment 
had  not  ceased  before  his  notice  of  lien  was  filed,  and  the  claim 
of  Hen  having  been  prematurely  filed,  it  eonferred  no  light  of 
action.     (Id.) 

6.  FAiLintB  to  Fils  Notice  of  Completion — ^Time  fob  Filing  C^^aiic 

OF  LiKN. — Under  section  1187  of  the  Code  of  Civil  Procedure  where 
no  notice  of  completion  was  filed,  lien  claimants  had  ninety  days 
after  aetual  completion  within  which  to  file  their  claims.  (Klimm 
T.  Henzy  CoweiQ  L.  &  a  Co.,  239.) 

7.  FO&ECLOSTTBE  —  PLEADING  —  TiME  OF  COMPLETION  UNCERTAIN  —  EF- 

FECT OF  Stipulation. — ^Although  an  allegation  in  a  complaint  for 
the  foreclosure  of  a  mechanic's  lien  that  the  building  was  completed 
on  or  about  a  day  mentioned  renders  the  pleading  open  to  demorrer 
for  uncertainty,  yet  in  view  of  the  fact  that  at  the  trial  it  was  stipn- 
lated  by  all  the  parties  that  the  building  was  in  f  aet  completed  on 
that  day,  the  defendant  cannot  be  said  to  have  been  prejudiced  in 
any  substantial  right  by  the  overruling  of  the  demurrer,  nor  by  the 
form  of  the  finding  in  which  the  court  found  the  completion  on  or 
about  that  dAte.     (Id.) 

8.  Interest. — ^In  aa  aetion  for  the  foreclosure  of  a  mechanics'  lien,, 
interest  is  allowable  from  the  date  of  completion.     (Id.) 
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MECHANICS'  LIEN8  (Continued). 
9.  TiHi  von  F[UNO.-~A  claim  of  lien  nnder  the  meehanie's  lien  law 
must  be  filed  in  any  e^ent  within  ninety  days  of  the  oompletion  of 
the  building.     (Emigh-Winehell  Hdw.  Co.  t.  Pyknan,  606.) 

10.  Coi£PLEnoN  ov  Buiii>iNO.— Under  section  1187  of  the  Code  of  CStII 
Proeedure  as  amended  in  191 1,  any  one  of  the  three  following  cir- 
cumstances constitutes  constructive  completion  of  a  building,  vis.: 
Occupation  of  the  building,  acceptance  of  the  building  by  the  owner, 
or  cessation  from  labor  for  thirty  daya     (Id.) 

11.  Failure  to  Fils  Notiob  of  Completion. — The  ninety  days*  time 
limit  is  not  waived  by  the  failure  of  the  owner  to  file  notice  of 
completion.     (Id.) 

12.  Lien  for  Materials. — To  entitle  a  materialman  to  a  lien,  the  mate- 
rials mu5t  be  furnished  to  be  used,  and  must  be  actually  used,  in 
the  construction  of  the  building  against  which  a  lien  is  sought  to  bo 
enforced.     (Id.) 

MINING  LAW. 

Trusts— Grubstake  Agreement. — ^Under  sections  856  and  2248  of  the 

Civil  Code  purchasers  in  good  faith  of  a  mining  claim  and  for 

valuable  consideration  are  not  responsible  to  one  who  had  rights 

nnder  a  grubstake  agreement.     (Kimball  ▼.  Superior  Courtj  761.) 

See  Mechanics'  Liens>,  1* 

MISCONDUCT.    See  Criminal  Law,  27,  28,  36,  44,  65;  Evidenee,  7; 
Juries  and  Jurors,  1,  2. 

MISTAKK    See  Irrigation  Districts,  8,  6;  Judgments^  1;  New  Trial, 
6;   Quieting  Title^  6. 

MOBTGAGES. 

1.  Action  for  Foreclosure — Fraud  vt  Aobnt  or  Mortoaoee. — ^In  aa 
action  by  the  assignees  to  foreclose  a  mortgage,  where  it  appeared 
that  the  original  owner  of  the  property  had  conveyed  it  through  one 
who  acted  as  a  dummy  for  her  agent  to  another  who,  by  means  of 
fraud  practiced  by  the  agent  for  such  owner,  was  induced  to  give  his 
note  secured  by  a  mortgage,  one-half  interest  in  wliich  note  and  mort- 
gage went  to  the  original  owner  of  the  land,  and  the  other  half  in- 
terest to  the  agent's  dummy  through  whom  she  had  conveyed  it, 
that  after  ehe  had  assigned  her  half  interest  in  the  note  and  mort- 
gage for  a  valuable  consideration  and  it  had  passed  by  mesne 
assignments  to  the  plaintiffs,  the  mortgagor  having  discovered  and 
notified  her  of  the  fraud,  she  repudiated  the  act  of  her  agent  and 
agreed  with  the  mortgagor  that  the  whole  transaction  should  be  re- 
•einded,  and  in  order  to  effect  such  reeeisBion,  the  mortgagor,  at  her 
reqneet,  conveyed  the  land  to  a  trustee  nominated  by  her,  the  con- 
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iiOBTGAGIS  (Continaed). 

Tejance  being  in  express  terms  mado  mbjeet  to  flie  mortgage,  and 
Ae  at  the  same  time  eausmg  the  other  half  interest  in  the  note  and 
mortgage  to  be  assigned  to  the  same  trustee,  thns  eaneeling  that 
interest  hj  merging  it  in  the  fee,  the  trial  court  erred  in  its  findings 
and  judgment  in  favor  of  the  original  owner,  since  as  to  the  plains 
tiffs  who  were  innocent  parties,  she,  through  her  agent,  must  be 
deemed  to  have  received  the  benefits  of  the  transaction  and  must 
bear  the  burden.  (Mathews  v.  Wilson,  148.) 
S.  IiLLBiLiTT  or  PrincipaIm — ^Eveu,  conceding  in  sneh  case  that  the 
interest  in  the  note  and  mortgage  acquired  bj  the  plaintiff  was 
not  the  interest  assigned  by  the  original  owner  of  the  land,  but 
the  interest  which  originally  vested  in  the  dummy  of  the  owner's 
agent,  nevertheless  such  owner  was,  as  to  the  plaintiffs,  in  the 
same  position  precisely  as  though  she  had  made  the  note  to  the 
plaintiffs,  and  executed  the  mortgage  securing  the  same,  since  she 
must  be  deemed  to  have  received  through  her  agent  the  benefits 
of  the  transaction,  and  must  bear  the  burden  on  the  principle  thai 
no  one  can  take  advantage  of  his  own  wrong,  and  that  where  one  of 
two  innocent  persons  must  suffer  by  the  act  of  a  third,  he  by  whose 
negligence  it  happened,  must  be  the  sufferer.     (Id.) 

8.  NON-NEOOTIABLE   INSTBUMENT — ^DEFENSE   OV   F&AUD — ^DSFiaENCT   OF 

Judgment. — Where  the  promissory  note  in  such  ease  was  secured 
by  mortgage,  and  the  mortgage  contained  a  clause  under  which  the 
maturity  thereof  might  be  accelerated,  the  note  was  non-negotiabloi 
and  hence,  notwithstanding  the  sale  and  transfer  thereof  before 
maturity,  it  was  subject  to  the  defense  based  upon  the  fraud  prae* 
ticed  upon  the  maker  (the  mortgagor)  in  procuring  it,  and  the 
trial  court,  therefore,  properly  refused  to  render  ft  judgment  for 
deficiency  against  him.     (Id.) 

4.  MOBTOAGB   OV    QbOWINO    CkM)P — FOBECLOSUBB— BBOEIVEBSHIP— EBBO* 

NBOUS  Obdeb — Costs. — Where  in  an  action  to  foreclose  a  mortgage 
on  growing  crops  a  receiver  was  improvidently  appointed,  by  an 
erroneous  order,  the  expense  of  the  receivership  was  properly  im- 
posed upon  the  plaintiff  who  obtained  the  order.  (Lewis  t.  Hall, 
829.) 

5.  Notice. — ^Where  in  such  case  the  receiver's  account  was  settled  by 
the  court  in  a  proceeding  for  that  purpose,  of  which  the  plaintiff 
had  due  notice,  and  two  days  later,  without  any  further  proceedings, 
the  court  made  an  additional  order  fixing  the  rec^ver's  compensa- 
tion  and  directing  it  to  be  paid  by  the  plaintiff,  it  cannot  be  success- 
fully  contended  that  the  latter  order  was  without  notice  to  the  plain- 
tiff, since  it  was  based  upon  the  proceeding  of  which  the  plaintiff 
had  notice.     (Id.) 

6.  FoBECLosuBB  OV  MoBTGAGB— EvmENGE. — lu  an  BCtioB  to  forscloss 

a  mortgage  securing  a  bonded  indebtednessy  evidenee  by  the  holder 
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H0BTGAGE8  (Continued). 

of  a  majoritj  of  the  bonds  that  the  mortgagor  had  iiraed  the  bonds 
in  question  was  inadmissible,  the  bonds  themselves,  with  the  pro- 
eeedings  under  which  thej  were  executed,  being  the  beet  efidence. 
(Equitable  T.  06.  y.  Western  !«.  ete.  06.,  685.) 
7.  Habiojess  EBB<nL — Error  in  reeeiying  inadmissible  eeeondarj  eri- 
denee  of  the  exeeution  of  the  bonds  in  such  ease  was  harmless,  where 
eridence  was  received,  without  objeetioo,  showing  the  delivery  of 
bonds  substantially,  in  their  terms,  the  same  as  a  sample  introduced 
in  evidence^  and  also  the  sama  aa  thoaa  alleged  ia  the  eomplaint 
(Id.) 
flee  Chattel  Mortgagee. 

MUNICIPAL  00BP0BATI0N8. 
L  Location  of  Oty  Hau^.— The  ehoiee  of  a  site  for  a  dty  h&n  by  the 
city  council  of  a  municipal  corporation  is  a  legislatiTe  aet    (Harbor 
Center  L.  Co.  v.  Bichmond,  ftlff.) 

2.  Bkfebkndum.— The  act  of  the  city  eouneil  in  selecting  a  site  for  a 
tXty  hall  may  be  set  aside  upon  referendum,  and  where  upon  such 
referendum  such  aet  of  the  council  has  been  set  aside  and  another 
site  has  been  selected  bj  the  voters  of  the  city  at  aa  election  held 
for  the  purpose,  the  decision  of  the  electors  at  muk  election  was 
itself  legislative  and  binding.     (Id.) 

3.  iNJUNonoN. — ^The  superior  court  properly  refused  an  injunction 

to  enjoin  the  council  of  a  municipal  corporation  from  removing  the 
municipal  offices  from  a  site,  which  the  electors  had  rejected  at 
such  referendum  election,  to  the  other  site  selected  at  the  same 
election,  and  from  entering  into  a  contract  for  the  erection  of  a  city 
hall  for  such  city,  since  under  subdivision  7  of  section  526  of  the 
Code  of  Civil  Procedure  an  injunction  cannot  be  granted  in  this 
state  to  prevent  a  legislative  act  by  a  municipal  corporation  within 
the  scope  of  its  powers.     (Id.) 

4.  SooPB  ov  Municipal  Powns.— The  selection  of  a  location  for  a 

dty  haU  is  within  the  scope  of  the  powers  of  a  municipal  corpora- 
tion.    (Id.) 

5.  CONTBAOT— DoNATRm  OF  SiTi  VOR  CkFT  Hall.— The  aet  of  the  city  < 

councU  in  passing  a  resolution  accepting  a  proposal  made  by  the 
plaintiff  to  furnish  a  block  of  land  for  the  purpose  of  the  erection 
of  a  city  hall  did  not  create  a  binding  contract,  since  the  plaintiff 
must  be  taken  to  have  made  its  agreements  with  the  governing  body 
with  knowledge  of  the  legislative  character  of  its  acts  in  passing  the 
resolution,  and  that  such  act  eonld  be  reviewed  and  set  aside  by 
the  electors.    (Id.) 

6.  Constitutional  Law. — ^E?ven   if  in   such   case   th^   plaintiff   con- 

tracted obligationa  and  spent  mon^  en  the   faith  of  the  council's 
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MUNICIPAL  CX>EPOEATIONS  (Continued). 

action  in  paaeing  the  resolution  accepting  the  plaintiff's  proposal, 
before  the  municipality  acted  through  the  referendum,  the  act  of  the 
electors  in  rejecting  the  offer  of  the  plaintiff  was  not  violative 
of  the  provisions  of  the  constitution  upon  the  subject  of  due  process 
of  law  or  the  impairing  of  the  obligation  of  eontraets  or  of  pro- 
tecting property,  or  of  taking  or  dama^g  private  property  for 
public  use.     (Id.) 

7.  Habbob  Commissioners  —  San  Diego  Bay  —  Whabf  Pbivilegb  — 
Grant  by  Ck)MMissioNEBS — Confirmation  by  City. — ^Under  section 
2606  of  the  Political  Code,  which,  in  1905,  gave  the  harbor  commis- 
sioners of  the  bay  of  Bam  Diego  authority  to  grant  permits  to 
private  persons  to  build  and  maintain  wharves  in  the  bay  of  San 
Diego,  but  directed  that  all  such  permits  should  contain  a  reserva- 
tion of  a  right  in  the  commissioners  to  terminate  the  franchise  at 
any  time  and  to  purchase  any  wharf,  etc.,  at  a  price  to  be  fixed  by 
arbitration  as  provided  in  that  section,  and  further  provided  that  in 
fixing  such  value  the  franchise  or  privilege  should  not  be  considered 
as  of  any  value,  and  that  "no  franchise  granted  within  or  bordering 
upon  the  corporate  limits  of  any  city  shall  be  valid  until  the  same 
shall  be  ratified  and  confirmed  by  an  ordinance  of  such  city,"  the 
eity  of  San  Diego  could  ratify  and  confirm  or  reject  a  grant  by  the 
harbor  commissioners  of  a  permit  or  franchise  for  a  wharf  within 
the  corporate  limits  of  that  city,  but  could  not  ratify  upon  condition, 
since  the  law  vested  in  the  harbor  commissioners  the  right  to  pre- 
scribe the  conditions  under  which  the  wharf  privilege  should  be 
enjoyed.     (Santa  Fe  Land  Imp.  Co.  v.  San  Diego,  ZSO.) 

8.  Confirmation  Obdinancb  —  Invaud  Conditions. — Conditions  at- 
tached to  an  ordinance  of  the  city  confirming  the  grant  by  the  harbor 
commissioners  of  a  wharf  privilege,  such  as  limiting  the  time  within 
which  the  wharf  should  be  built,  and  providing  that  the  city  shouK. 
have  the  right  to  vacate  the  confirmation  at  its  pleasure,  were  of  no 
effect,  and  the  confirmation  must  be  deemed  absolute  and  stripped 
of  all  conditions,  the  latter  being  void  for  want  of  jurisdiction. 
(Id.) 

9.  Act  o»  1911 — Tbansfeb  and  Delegation  of  Poweb  to  City. — The 

act  of  May  1,  1911  (Stats.  1911,  p.  1357),  gave  the  city  of  San 
Diego  complete  charge  of  the  tide  and  submerged  land,  at  least  to 
the  pierhead  lines,  to  the  uttermost  limit  to  which  wharves  could  be 
legally  constructed  in  the  harbor,  under  federal  permission,  and  the 
delegation  by  the  state  to  the  city,  by  that  act,  of  its  power  over  the 
tide  and  submerged  land  in  the  bay  of  San  Diego  was  as  complete 
as  it  was  possible  for  the  state  to  make  it.  (Id.) 
10.  Wharf  Franchise— Kights  of  City  in  Conditions. — As  a  neces- 
sary incident  of  the  grant  or  transfer  to  the  city  of  San  Diego  of 
the  powers  of  the  state  by  such  act  of  May  1,  1911,  there  was  trans- 
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ferred  to  the  municipality,  as  Bubstituted  for  the  board  of  harbor 
commissioners,  the  right  to  take  advantage  of  any  condition  reserved 
for  the  benefit  of  the  state  in  a  wharf  franchise  theretofore  granted 
by  the  harbor  commissioners  and  the  city,  therefore,  had  the  right  to 
terminate  such  a  wharf  franchise  and  take  possession  of  the  ground 
upon  payment  of  the  value  of  the  wharf  only.     (Id.) 

11.  Termination  of  Whabt  Fbanohisb  —  Compensation — Bight  ov 
Possession. — Upon  the  determination  of  the  proper  authority  that 
such  a  wharf  franchise  shall  terminate,  the  right  granted  ends,  and 
there  is  left  only  the  matter  of  adjustment  of  compensation  between 
the  franchise  holder  and  the  representative  of  the  state,  and  when 
this  compensation  is  fixed,  the  state  is  entitled  to  the  possession  of 
the  ground  and  wharf.     (Id.) 

12.  Action  by  Feanohise-holdeb. — Where,  in  an  action  by  the  owner 
of  such  a  wharf  privilege  against  the  city  to  restrain  it  from  pre- 
Tenting  the  plaintiff's  workmen  from  raising  the  wharf  structure 
above  the  level  of  a  fill,  which  the  city,  in  the  course  of  a  public 
improvement  was  constructing,  by  filling  in  the  shallow  tide  waters 
of  the  bay  above  and  below  portions  of  the  wharf  structure,  it 
appeared  that  the  city  had  in  effect  declared  the  franchise  termi- 
nated at  a  date  long  prior  to  the  acts  complained  of,  but  had  not 
proceeded  to  have  its  arbitrators  appointed  in  order  to  fa.  the  com- 
pensation which  the  plaintiff  was  entitled  to  have  fixed  before  pos- 
session was  relinquished  of  the  wharf  franchise,  then  at  the  time  of 
the  commission  of  the  acts  complained  of,  the  plaintiff  still  held  the 
right  to  the  possession  of  the  wharf  in  the  place  where  it  was  located. 
(Id.) 

19.  iNJTTNcnoN  NOT  Pbopeb  Bxmedy. — ^In  each  case,  however,  in  view 
of  the  provisions  of  section  526  of  the  C6de  of  Civil  Procedure,  and 
section  3422  of  the  C^vil  Code,  the  conditions  were  not  such  as  to 
warrant  the  court  in  restraining  interference  with  the  possession  of 
the  plaintiff,  and  a  judgment  denying  the  injunction  prayed  for  was 
proper.     (Id.) 

14.  8an  Diego  Chabteb— Boabd  or  Education— Bxoall. — ^Under  the 
charter  of  the  city  of  flan  Diego,  the  right  to  recall  members  of 
the  board  of  education  equally  with  the  right  to  elect  such  mem- 
bers is  vested  in  the  city.     (Ackerman  v.  Moody,  461.) 

Ii6.  Crrr  ov  Albany — Street  Railway  Fba.nohisb— Bond  ov  GBiLNTEE 
— ^Vaudity. — In  this  action  against  the  surety  on  a  bond,  ^ven  by 
the  grantee  of  a  city  franchise  for  the  construction  and  maintenance 
of  a  street  railway  as  security  for  the  faithful  performance  by  such 
grantee  of  the  conditions  of  the  grant,  it  is  held  that  the  bond  was 
not  void  for  want  of  capacity  in  the  city  to  grant  the  franchise. 
(Albany  v.  United  States  P.  &  G.  Co.,  466.) 


Digitized  by 


Google 


844  Municipal  Cobpobationh. 

MUNICIPAL  00BF0BATION8  (Oontiiiued). 

14.  EiTBOT  ov  Gbamt — lYiANCHisB  Ibbxvooablb. — ^A  ffuiehiM  for  ft 
street  railroad  under  the  Bronghton  Aet  (State.  1005,  p.  777),  be* 
eame  at  the  moment  of  the  grant,  an  irreToeable  eontraet  and  the 
property  of  the  grantee,  of  which  he  eonld  not  be  diyeeted  daring 
the  time  he  wae  required  to  eommenee  work,  and  after  eommeneing 
the  work  a  forfeiture  was  impossible  before  the  expiration  of  the 
time  limit  of  three  years  for  completing  it.     (Id.) 

17.  FftAMOHiBB  TO  Obantbb  AND  Heibs. — ^A  frsiiehise  to  tiie  grantee,  his 
heirs,  successors,  and  assigns  was  not  personal  to  the  grantee,  but 
vested  at  his  death  in  his  heirs.     (Id.) 

IOl  Ds^th  or  Gbamtbb. — ^At  the  death  ef  the  grantee,  tbs  work  eould 
have  been  eompleted  by  his  legal  representatives  or  by  his  bondsmen. 
(Id.) 

10.  NoNooicFLETiON  Of  WoBK— LiABiLiTT  Of  Sttbetiss.— When,  ftt  the 
death  of  the  grantee  of  the  franchise,  his  representatives  and  his 
bondsmen  decided  not  to  go  on  and  complete  the  work,  the  franchise 
was  lost  to  them,  but  the  liability  on  the  bond  remained  for  the 
benefit  of  the  city.     (Id.) 

20.  BzQHT  TO  Cabbt  PAssxNorats,  Fedoht,  KSxprbss  anb  Maiu — If  a 
city  wishes  to  have  a  railway  within  its  conflnes  that  shall  carry 
passengers,  freight,  mail  and  express,  it  may  do  so,  there  being 
nothing  in  the  statutes  of  the  state  i^ch  express^  prohibits  it. 
(Id.) 

SL  Consolidation — ^East  Sah  Doboo  and  San  Dieqo— ^au<  vob  Spigial 
EuscTioN^— SuFPiciiENcrr  Of  Petition.— Under  the  provisions  of  the 
Municipal  Consolidation  Act  of  1018  (Stats.  1018,  pw  S77)  ss 
amended  in  1915  and  1017  a  petition  ngned  by  one-fourUi  of  tbo 
qualified  electors  of  the  city  of  East  San  Diego  filed  with  the  legis- 
lative body  of  that  dty  gave  the  power,  and  created  the  duty,  in 
such  body  to  call  a  special  election  for  the  consdidation  of  that 
eity  with  Hbe  city  of  San  Diego  adjacent  and  contiguous  thereto, 
and  a  certificate  of  the  city  clerk  as  to  the  sufficimey  of  the  petition 
was  not  necessary.     (Hirons  v.  Clare,  608.) 

2d.  Mandamus  —  Judoicbnt  —  Yauditt. — ^A  judgment  in.  wumdafnus 
proceedings  directing  the  trustees  of  the  city  of  East  San  Diego 
to  call  a  special  election  within  fifty  days  under  the  Municipal  Con- 
solidation Aet  was  not  void  because  of  the  claimed  impossibility  of 
compliance  by  the  city  trustees  since  most  of,  if  not  all,  the  steps 
te  be  taken  for  the  calling  of  such  election  could  have  besa  taken 
at  special  or  adjourned  meetings.     (Id.) 

28.  Los  Anoblbs— LiCBN8ES^-JuNK  Dbalbbs.— The  tAtj  of  Los  Angeles, 
in  the  exercise  of  its  police  powers,  had  the  right  to  determine  that 
the  business  of  junk  dealer  is  one  which  requires  constant  police 
supervision,  and  that  licenses  to  conduct  such  business  should  not 
issue  as  of  course,  but  that  the  board  of  police  eommissioneiB  should 
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examine  every  application  and  detarmlna  whether  the  proposed  plaee 
of  buainess  wae  appropriately  located  and  the  applicant  a  fit  person 
to  be  permitted  to  eondnet  sneh  business.  (06-operative  Junk  Co. 
T.  Police  Commrsiy  676.) 

84.  MANDAinxa — Plbadinos. — A  complaint  in  a  proceeding  seeking  a 
writ  of  mandate  to  compel  the  board  of  police  commissioners  to  issue 
a  permit  to  the  plaintiff  to  obtain  from  the  city  clerk  a  license  to 
conduct  the  business  of  a  junk  dealer  docs  not  state  a  cause  of  ac- 
tion when  it  does  not  allege  that  the  board  or  its  members  refused 
to  hear  the  application  upon  its  merits,  or  that  they  were  actuated 
by  malice  or  a  desire  to  promote  ft  monopoly  or  by  corrupt  motive. 
(Id.) 

25.  PtDDLB's  LioiNSX— BxvoGATioN — ^Noncnb-— Where  a  city  ordinance 
proTidee  that  no  licenses  may  be  revoked  without  giving  the  holder 
an  opportunity  to  be  heard  by  the  board  of  trustees  after  notice 
in  writing  fixing  the  time  and  place  of  hearing,  but  does  not  pre- 
eeribe  the  time  when  such  notice  shall  be  given,  the  law  prescribes 
ft  reasonable  time,  and  a  notice  given  to  immediately  appear  upon 
service  of  the  notice  to  show  cause  why  the  license  should  not  be 
revoked  was  not  insufficient  where  the  licensee  appeared  and  made 
BO  objection  to  the  holding  of  the  hearing  at  that  time  or  request 
for  a  continuance.     (Shorr  v.  dij  of  Asusa,  709.) 

26.  SumcixNOT  OF  SiBvicn  of  Notiob. — ^In  such  case,  where  the  licensee 

had  full  actual  notice  of  the  hearini^,  it  was  immaterial  whether  a 
copy  of  the  notice  was  left  with  him.     (Id.) 

27.  Falsi  Iictbisonment— Pxdduno  Avteb  Bxvooation  or  Lioxnss— 
EviDKNCE. — In  an  action  for  false  imprisonment  of  a  peddler  arrested 
for  peddling  after  revocation  of  license,  the  evidence  is  held  to  show 
good  faith  on  the  part  of  the  trustees  in  revoking  the  license  for  un- 
fitness of  the  licensee.     (Id.) 

2S,  EVIDENCB  —  PEXSUMPnOM — BeGUXASITT    OF    OFFICIAL    ACTION. — In 

such  action  courts  will  presume  that  the  discretion  of  the  board  of 
trustees  of  the  municipality  was  properly  exercised  in  revoking  the 
license,  in  the  absence  of  evidence  to  the  contrary.     (Id.) 

89.  CbNFLier  Bktween  State  Law  and  Law  Under  Freehqldees' 
Charter. — ^Where  there  is  a  conflict  between  a  state  law  and  a  city 
ordinance,  under  a  freeholders'  charter,  in  regard  to  a  municipal 
matter,  the  city  ordinance  will  prevail.     (Muther  v.  Capps,  721.) 

80.  SviDENOB  —  Municipal  Ordinance — Judiciai^  Notice. — The  court 
cannot  take  judicial  notice  of  a  city  ordinance,  and,  therefore,  if 
in  this  case  the  defendant  wished  to  negative  the  effect  of  the  state 
law,  he  should  have  made  the  city  ordinance  a  part  of  the  record, 
so  that  the  court  could  determine  whether  or  not  the  two  were  in 
conflict     (ld«) 
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81.  Inteesecting  Highway  Defined. — The  atatntory  definition  of  an 
"intersecting  highway"  (Stats.  1917,  p.  382,  sec.  1,  subd.  14),  is 
the  only  one  which  can  be  properly  applied  to  the  law  and  the  facts 
of  this  case.     (Id.) 

NAMES. 

1.  Fictitious  Nam»—T  bans  acting  Business  TlNDEft— Maintenance 
Of  Action — Filing  and  Publication  of  Certipicate. — Where  the 
plaintiff's  assignor  was  transacting  business  under  a  fictitious  name, 
an  affidavit  showing  publication  by  the  assignor  of  the  certificate 
required  by  sections  2466  and  2468  of  the  Civil  Code,  before  the 
defense  of  noncompliance  with  those  sections  was  raised  by  a  motion 
for  a  nonsuit,  showed  a  sufficient  compliance  with  the  statute  and 
WES  properly  admitted  in  evidence.     (BouUard  v.  Gray,  79.) 

2.  Time  fob  Filing  and  Publication. — Filing  an4  publication  of  the 
eertificate  prescribed  by  the  statute  before  the  commencement  of 
an  action  is  not  required,  since  the  statute  merely  declares  that  the 
plaintiff  shall  not  "maintain"  an  action  until  the  eertificate  has  been 
filed.     (Id.) 

See  Irrigation  Distriets,  3. 

NEGLIGENCE. 

1.  Verdict  fob  One  Dollabt— Implied  Findings. — ^In  an  action  for 
damages  for  negligence,  wherein  the  defendant  alleged  contributory 
negligence,  a  verdict  for  plaintiff  for  one  dollar  implied  findings 
adverse  to  defendant  upon  the  issue  of  its  own  negligence  and  plain- 
tiff's alleged  contributory  negligenee.  (Donnatin  v.  Union  Hard- 
ware ft  Metal  Co.,  8.) 

a.  Personal  Injuries — Collision  of  Motor  Truck  and  Railroad 
Motor  Car — Contributory  Negligence. — In  an  action  for  damages 
for  personal  injuries  sustained  by  plaintiff  in  a  collision  between 
a  motor  truck  operated  by  him  and  a  gasoline  motor  car  operated 
by  defendant  on  its  railroad  track,  a  nonsuit  on  the  ground  of  con- 
tributory negligence  was  properly  granted  at  the  close  of  plaintiff's 
ease,  where  it  appeared  from  the  evidence,  and  was  admitted  by 
the  plaintiff  that,  with  complete  knowledge  that  he  was  approaching 
a  railroad  crossing,  which  he  knew  to  be  regularly  in  use,  he  drove 
his  truck  at  a  rate  of  speed  so  great  that,  as  he  himself  knew,  his 
machine  was  bound  to  go  upon  the  defendant's  track,  at  all  times 
after  the  moment  of  his  first  opportunity  to  look  for  the  train. 
(Christman  v.  Southern  Pacific  Co.,  1&6.) 

8.  Concurrent  Negugence  of  Defendant  Immaterial. — The  fact 
that  there  was  concurrent  negligence  on  the  part  of  the  defendant 
does  not,  uader  such  circumstances  aid  the  plaintiff's  case.     (Id.) 
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4.  GBOSSmO    OF    RAIUtOAD    TKAOKS — GASOUNS    MOTOB    CUBS — ^DXGBEK 

OF  Cakb. — There  is  no  reason  wlij  the  reqmrements  of  care  on 
the  part  of  a  person  approaching  the  tracks  of  an  interurban  rail- 
way, on  which  gasoline  motor*  ears  are  operated,  should  be  held  to 
be  different  from  the  standard  established  for  those  seeking  to  eross 
the  tracks  of  an  electric  railway.     (Id.) 

5.  Railways — Injury  to  Passinoeb— Dangxbous  Contbivanos— Pbb- 

SUMPTiON. — In  an  action  for  damages  for  injuries  sustained  by  a 
passenger  on  a  railway,  proof  that  the  plaintiff,  while  making  her 
exit  from  the  car,  was  thrown  to  the  street  through  her  skirt  catch- 
ing on  a  contrivance  attached  to  the  'car  by  the  defendants  as  a 
bumper  for  a  sliding  gate  at  the  exit,  entitled  her  to  the  benefit  of 
the  presumption  of  negligence  on  the  part  of  the  defendant  until 
the  defendant  should  excuse  itself  by  evidence.  (Sander  ▼.  Los 
Angeles  By.  Corp.,  222.) 

6.  Previous   Use  Without   Accident—Evidence. — Evidence  in  such 

action,  that  the  appliance  had  been  in  use  during  the  whole  year 
in  which  the  accident  occurred,  during  which  time  many  millions 
of  passengers  had  been  carried,  and  that  the  claim  agent  of  the 
defendant  had  never  received  a  report  of  any  accident  from  the 
appliance  other  than  that  sustained  by  the  plaintiff,  could  not  estab- 
lish the  fsLCt  that  the  defendant  was  not  negligent,  especially  as  such 
evidence  does  not  negative  the  possibility  that  a  great  many  skirts 
of  women  passengers  might  have  been  caught  on  the  appliance 
without  complaint  having  been  made;  and,  no  showing  having  been 
made  that  all  such  occurrences  were  required  to  be  reported,  an 
appellate  court  cannot  assume  such  to  have  been  the  rule.     (Id.) 

7.  OoLLisiON  Betwxen  Automobile  and  Wagon — ^Res  Ipsa  Loquitur 

— Instructions  —  Applicabiuty  of  Doctrine — Presumption. — On 
appeal  from  a  judgment  in  an  action  for  damages  for  personal 
injuries  sustained  by  the  plaintiff  in  a  collision  between  defend- 
ant's automobile  and  plaintiff's  wagon,  where  the  trial  court  in 
its  instructions  to  the  jury  applied  the  doctrine  of  res  ipsa  loquitur, 
the  appellate  court  must  assume,  where  the  record  does  not  bring  up 
the  evidence  taken  at  the  trial,  that  the  evidence  showed  a  state  of 
facts  warranting  the  giving  of  the  instruction.  (Onell  v.  ChappeU, 
376.) 

8.  Burden  of  Proof  —  Consistency  of  Instructions. — There  is  no 
inconsistency  in  such  case  between  an  instruction  that  the  burden  of 
proof  was  on  the  plaintiff  and  one  embodying  the  rule  of  res  ipsa 
loqmtw,     (Id.) 

9.  Steam  Railway — ^Warning  of  Dangeet— Duty  of  Person  Qboss- 

INQ. — A  steam  railway  track,  over  which  trains  are  constantly 
operated,  is  itself  a  warning  of  danger,  and  one  approaching  with 
intent  to  cross  the  same  may  not  rely  upon  want  of  negligence  on 
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the  part  of  those  operating  the  trainy  bat,  notwithataadiiig  their 
negligenee,  ie  charged  with  notice  of  the  hazard  he  aesumes  in  eroaa- 
ing,  and  is  bound  to  exerciae  hia  sight  and  hearing  to  ascertain 
whether  a  train  is  approaching  at  a  speed  and  from  a  distance  which 
should  deter  a  pmdent  man,  exercising  reasonable  precautions  for 
hia  safety  from  attempting  to  enwa.  (Waljker  t.  Bouthem  Pacific 
Oo.,  217.) 

10.  OoNmBUTOftT  NBaLiGXNGB-~Qx7E8Tiov  ix»  JuBT,— The  qucstioB  of 
whether  one  is  guilty  of  negligence  is  ordinarilj  one  of  fact  to  be 
determined  bj  the  jury,  and  this  is  so  even  where  the  facta  are  ini« 
diaputed,  unless  it  can  be  said  that  reasonable  minds  can  draw  bnt 
one  eoDflkaiott  as  to  the  Issnei.    (Id.) 

11.  SuvnoixNOT  OF  SnosNGB. — ^In  thia  action  to  reconrsr  damagea  eauaed 
bj  the  negligent  operation  of  a  railway  train  which  collided  with  de- 
fendant's automobile,  the  evidence  is  held  sufficient  to  warrant  the 
denial  of  a  nonsuit  by  the  trial  court  and  to  sustain  the  rerdiel  of 
the  jury  for  the  pkintifr.     (14) 

12.  Pbbsonal  lNjtrRiB»— AonoN  vor  Daiuob— OoimiBDTOBT  Nboli- 
oxNGB— SumciBNor  OF  ANBwsBr— Thix»t  of  Truxm — ^In  an  aetioa 
for  damagea  for  personal  injuries  i^iich  was  tried  on  the  tiieory 
that  contributory  negligence  of  the  defendant  was  in  iseuOi  the 
sufficiency  of  the  answer  to  present  auch  issue  cannot  be  qoso- 
tioned  for  the  ftrst  time  on  appeal  from  a  judgment  for  the  do- 
fendaai.     ((XBrien  t.  New  Method  a  L.  0».,  681.) 

13.  Instructions  —  Pbxsuicftions  in  Fayob  of  Beoobd.— Where  in 
such  case  the  bill  of  exceptions  does  not  contain  all  the  instructions 
given,  but  onl^  those  the  giving  and  refusal  of  which  are  assigned 
as  error,  an  appellate  tribunal  will  assume  that  if  the  whole  cbarga 
of  the  court  were  before  it,  it  would  not  show  error,  but  that  ai^ 
imperfections  of  instructions  were  harmonixed  and  the  law  waa  cor- 
rectly stated.     (Id.) 

14.  DEFBonvB  OoNnrnoN  of  Afbon  of  PIbb  Sup'— Damaob  to  Tbugk 

— ^Reuangb  of  Dbivxb  on  Appabsntlt  Safb  Oondition. — In  am 
action  for  damagea  to  a  truck  eauaed  by  the  defective  eon^tion 
of  a  pier  allp  occupied  and  used  by  defendant's  boat  under 
license  from  the  harbor  commissioners  of  San  Francisco,  plaintiHTto 
driver  in  charge  of  the  truck,  who  had,  on  the  aame  day,  delivered 
a  load  of  oil  to  defendant's  boat  across  the  apron  of  the  pier,  had 
the  right,  on  returning  with  another  load  and  finding  the  apron 
apparcfntly  in  the  aame  condition  aa  when  he  had  previously  used 
it,  and  aa  it  was  customarily  used,  to  assume  that  there  were  bo  de- 
fects in  it  which  would  render  it  unsafe,  and  he  waa  not  charged 
with  the  duty  of  leaving  his  truck  and  investigating  to  aasure  him- 
self of  the  safety  of  the  apron.     (XTniom  Oil  Oo.  r.  Bideout,  629.) 
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U.  BusDiN  or  Fwoow  OF  Nmliobncb— BvmsNCB— Bn  Ipsa  Loquxtub. 

Where  the  evidenee  showed  that  the  boat's  erew  regulated  the  height 

of  the  apron,  raising  and  lowering  it  in  aecordanee  with  the  tide, 

and  that  investigation  after  the  aeeident,  which  was  caused  bj  the 

apron  giving  way  and  falling  when  the  wheel  of  plaintiff's  truck 

was  driven  upon  it,  disclosed  tiiat  two  pins  used  to  hold  in  place  the 

^'        aUdee  whidi  enpiK>rted  the  apion,  had  hj  unexplained  means  bo- 

{        come  displaced  and  afforded  no  support  for  the  slides,  the  burdes 

was  not  upon  the  plaintiff  to  show  that  the  pins  were  removed  bj 

the  defendant  or  his  servants,  or  that  some  act  of  theirs  produced 

^        the  defect  in  the  apron,  but  the  doctrine  of  r§$  ipsa  loqmivr  applied* 

(Id.) 

16.  JjsfWESMKiai  noic  Pmvmw  XTsb  Wrraoor  AoGn>iNT.— Bvideneo 
that  during  two  immediatelj  preceding  jears  the  same  driver  had 
rapplied  oil  for  plaintiff  to  defendant's  boats  and  had  no  less  than 
twenty-five  times  put  his  truck,  without  accident,  in  the  same  posi- 
tion on  the  apron  as  when  the  accident  occurred,  was  suflicient  to 
show  that,  in  the  ordinary  course  of  things,  acddentk  such  as  those 
which  caused  the  damage  in  thie  aetkn^  did  not  happen.     (Id.) 

17.  AonoN  OF  TiDX. — ^If  in  this  aetioa  the  defective  condition  of  the 
apron  was  the  result  of  the  action  of  the  tide,  the  explanation  should 
have  come  from  the  defendant,  who  was  charged  with  the  special 
duty  of  protection,  and  whose  duty  it  was  to  see  that  any  defect  so 
occasioned  wae  discovered  and  corrected.     (Id.) 

18.  AonoN  FOB  Damaois  fob  Dxath— Bailwat  Bbidox  Watchican — 
Safe  Plaob  to  Work  —  Pbxsumption  fbom  Position  in  WmoK 
Body  Found. — In  an  aetioii  against  a  railway  company  for  dam- 
ages for  the  death  of  a  bridge  watchman,  alleged  to  be  due  to 
the  negligent  failure  of  the  oompanj  to  provide  a  safe  place  of 
refuge  from  passing  trains,  it  eould  not  be  assumed  from  the  fact 
that  the  body  of  the  deceased  was  found  near  a  barrel  on  a  plat- 
form attached  to  the  bridge  and  constructed  to  hold  water  barrels 
and  render  them  accessible  in  case  of  fire,  that  the  deceased,  while 
seated  near  one  of  such  barrels,  fell  asleep  and  allowed  his  head  to 
fall  forward  and  come  in  contact  with  a  passlsg  engine  or  ear,  since 
Bueh  assumption  involved  a  violation  of  duty,  which  cannot  be  pre* 
snmed,  and  also  was  in  eoniliet  with  the  presumption  under  sub- 
division 4  of  sectioB  1968  of  the  Civil  <3ode  that  ''a  person  takes 
ordinary  care  of  his  own  eoneems."  (EMtssr  t.  Southern  Padfle 
Ok,  654.) 

10.  CoNTBiBUTOBT  NiSLiaNcni  —  QuKTiONS  FOB  JuBT.— Whether  the 
defendant  was  negligent  in  f aUing  to  provide  a  safe  place  for  de- 
cedent to  work,  or  whether  decedent  was  grossly  negligent  in  fail- 
ing to  select  a  safe  place  designed  for  safety,  or  whether  when 
placing  himself  in  the  position  stated  he  failed  to  take  ordinary 
ts  Oal.  App.— 54 
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NEQLIQENCB  (C&ntiimed), 

precautions  to  protect  himself,  were  questions  which  oonld  not  be 
taken  from  the  jury  and  decided  bj  the  court.     (Id.) 

SiO.  Assumption  of  Eisk — ^£videncb->Bubj>en  o»  Proof. — The  burdea 
of  establishing  the  defense  of  assumption  of  risk  is  on  the  defendant. 
(Id-) 

21.  Pbozimatb  GiLUSx  of  "DzATa — Suffioxxnct  of  Evidenck. — ^In  this 
case  the  evidence  is  examined  and  held  sufficient  to  justify  the  sub- 
mission to  the  jury  of  the  question  whether  the  alleged  negligence 
of  the  defendant  was  the  proximate  cause  of  the  death  of  the  de- 
eedent.     (Id.) 

£B.  Daicaoes  not  Exoessits. — ^Where  the  decedent  was  earning  wages 
of  seventy-five  dollars  a  month  and  had  a  life  expectancy  of  seven- 
teen and  four-tenths  years,  a  verdict  for  seven  thousand  five  hun- 
dred dollars  apportioned  between  his  widow  and  children  was  not 
excessivB.     (Id.) 

23.  AonoN  FOB  Death  bt  Automobilb  Aooidxntl— Stbixt  Gbossino — 
Instruction  as  to  Obstructed  View. — In  this  action  for  damages 
for  death  by  an  automobile  accident,  an  instruction  as  to  what 
is  a  negligent  rate  of  speed  where  the  chauffeur's  view  of  the  road 

traffic  is  obstructed  is  held  to  be  unwarranted,  there  being  no 
evidence  in  the  record  that  the  defendant's  view  waa  obstructed. 
(Muther  v.  Oapps,  721.) 

24.  "BiBGULAR   Crossing   fob   Pedestrians." — An  instruction   in  such 

case  as  to  the  rate  of  speed  prohibited  by  the  state  law  at  a  ''regu- 
lar crossing  for  pedestrians"  was  erroneous  and  misleading  to  the 
jury  and  prejudicial  to  the  defendant,  since  those  words  do  not 
occur  In  the  state  law.     (Id.) 

25.  Pleading. — ^While,  in  an  action  for  damages  caused  by  the  de- 
fendant's negligence,  general  negligence  may  be  relied  on  without 
pleading  specific  acts  of  negligence,  yet  where  specific  acts  of  negli- 
gence are  relied  upon  for  a  recovery  they  must  be  specially  pleaded. 
(Pimple  T.  etouthern  Pacific  06.,  727.)  | 

26.  Emfloyeb  and  EMFiiOYEB — ^AcnoN  FOB  Death  of  Thibd  Person —  J 
Effect  of  Judgment  fob  Employee. — If  in  an  action  against  an  | 
employer  and  an  employee  for  negligently  causing  the  death  of  | 
a  third  person,  the  damage  was  claimed  to  have  been  produced  by  ' 
fhe  employee  while  he  was  engaged  in  discharging  his  duties  as 
an  employee  of  his  codefendant,  and  the  negligence  of  the  employee 
producing  the  damage  was  not  personally  participated  in  or  aided 
by  some   negligent  act  of    the    employer  wholly  independent   of 
and  dissociated  from  the  act  of  the  employee,  then  a  verdict  acquit- 
ting the  employee  of  culpable  negligence  is  necessarily  a  verdict 
acquitting  the  employer  also.     (Id.) 
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27.  Bailboaos — ^AcciDSNT  AT  CROSSING. — ^Wliere  in  an  Mtion  against 
a  railway  company  and  its  engineer  for  negligently  eausing  the  death 
of  a  third  person  at  a  railroad  crossing,  the  plaintiff  claimed  that 
the    railway    company   maintained   permanent   buildings   in   dose 
proximity  to  the  track,  and  that  at  the  time  of  the  accident  it  had 
sidetracked  and  maintained  boxcars  near  the  crossing,  which  ob-  j 
■tructed  the  view  of  the  crossing  by  those  in  charge  of  the  loco-  ' 
motive,  it  was  requisite,  if  the  plaintiff  intended  to  rely  upon  the/ 
maintenance  of  the  obstructions  as  negligence  of  the  railway  com-  i 
pany,  that  such  negligence  should  have  been  specially  pleaded,  and  ^ 
in  such  manner  as  clearly  to  show  that,  by  reason  of  such  negli- 
gence, the  railway  company  itself  contributed  to  the  damage  com- 
plained of.     (Id) 

28.  Obstbuctino  Ynw  not  Nboligengb  Peb  Be. — The  placing  of  box- 

cars and  buildings  near  a  crossing  so  as  to  obstruct  the  view  is 
not  of  itself  negligence  as  to  persons  traveling  over  the  cioesing.  ; 
(M.) 

20.  AonoN   fob  Death  —  PLEAome. — A  eomplaint  in  an  action  for 
damages  for  death  as  fatally  defective  which  contains  no  allegation 
that  the  deceased  left  heirs.     (HixBch  r,  James  8.  Bemiek  Co.,  ^ 
764.)  £ 

SO.  Omission   Cubed   bt    Evidenoe. — ^The  cmksion   in   the  pleading  ;; 
in  such  case  is  cured  by  the  introduction  without  objection  of  testi- 
mony as  to  the  heirs  of  the  deceased.     (Id.)  ' 

91.  Fall  Thbouoh  Sidewalk  Opening  —  Basement  Elevatob  —  In-  . 
smucTioNs — Maintenance  not  Negligence  PIeb  Se. — In  an  action 
for  damages  for  death  caused  by  falling  through  the  shaft  of  a 
basement  elevator  in  a  city  sidewalk  it  was  error  to  instruct  the 
jury  that  the  maintenance  of  the  opening  on  the  sidewalk  was 
negligence  per  se,     (Id.) 

32.  Common  Cabbdeb — Injubt  to  Passengeb— Stage  Going  Otw 
Qbaj>b — ^BuBDEN  OF  Pboov. — Judgment  af^rmed  on  the  authority  of 
Wright  et  ax.  v.  Yoeemite  Tranep,  Co.,  ante,  p.  277.  (Wright  v. 
Yosemite  Transp.  Co.,  7S2.) 

Bee  Common  Carrieie,  1,  2;  Employer  and  Employee,  1,  9-11,  17- 
21;  Physicians  and  Surgeons^  1,  2;  BeleasOi  1;  Telegraphs  and 
Telephones,  1. 

N£?GOTIABIiE    INSTBUMENTa    Bee    Mortgages^    •;     Promissory 
Notes. 

NEW  TBIAU 
1.  Inadequacy  or  Damages. — ^In  such  an  action,  inadequacy  of  dam- 
ages may  constitute  ground  for  granting  a  new  i,rial  of  the  case 
on  its  merits.     (Donnatin  v.  Union  Hardware  &  Metal  Co.,  8.) 
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NEW  TEIAL  (Contiiwed). 
2.  Kkw  Tbuul  A8  to  8iNGLiB  IssTntr— Where  then  has  been  an  er- 
roneouB  trial  of  a  litigated  issue,  which  is  separable  from  other 
iasnee,  in  the  trial  of  which  there  was  no  error,  a  new  trial  may  be 
granted  as  to  the  speeifle  issue  affected  by  the  error  eonunitted. 
(Id.) 
S.  DisoBJniON — ^AppiAXa.— 'An  application  for  •  new  trial  is  addressed 
to  tiie  Bonnd  discretion  of  the  eoort,  and  its  ralmg  will  not  be 
ddstorbed  on  appeal  nnkss  abuse  of  discretion  is  aifirxaatiTelj  shown. 
(Id.) 

4.  AppEAir— NiQLieEMOi&— Prbsumftiok.— On  an  appeal  from  an  order 
denying  plaintiff's  motion  to  Taeate  the  Tordiet  fixing  the  damage 
at  one  dollar  and  to  grant  a  new  trial  as  to  such  issae,  it  will  be 
assumed,  in  the  absence  from  the  record  of  the  evidence  on  the 
question  of  defendant's  negligence,  that  the  eourt  did  not  consider 
that  the  defendant  was  negligent.    (Id.) 

5.  MoDinoATiON  OF  Obdeb  —  JuBiSDionoN.— A  trial  court  has  no 
power  to  revoke,  modify,  or  otherwise  disturb  an  order  granting 
a  new  trial  after  it  has  once  been  regularly  entered,  except  upon  a 
proper  showing  that  it  has  been  entered  prematurely  or  by  inad* 
Tertenee.     (Owen  t.  Oocker-Hulfman  L.  etc  Oo.,  649.) 

6.  iNADYBBTENcaB. — ^Misapprehension  as  to  the  nature  and  extent  of 
the  testimony  or  the  effect  of  the  testimony  is  not  inadvertence. 
(Id.) 

6ee  Orinunal  Law,  14^16,  87,  S6b 

NONSUIT. 

Afpbal — iNrESBNCBL — ^In  reviewing  the  ruling  of  a  court  in  passing 
upon  a  motion  for  nonsuit  every  inference  which  can  be  reason- 
ably deduced  from  the  testimony  must  be  resohned  in  support  of 
the  ruling.     (Walker  t.  Southern  Pacific  Go.,  877.) 
See  Employer  and  Employee,  23;  Negligencei  2;  Physicians  and 
Surgeons,  4. 

NOTIOEw  See  Contracts,  U;  Deed  of  Trust,  1;  Employer  and  Em- 
ployee, 21;  Irrigation  Districts,  1;  Municipal  Oorporations,  25, 
26;  Negligence,  9;  IVirks,  1;  Prmniesory  Notes,  2;  Vendor  and 
Vendee,  9. 

NinSANCEa    See  Highways,  1,  2,  4;  Bed-light  Abatement  Aefc,  !• 

OIL.    See  Mechanics'  Liens,  1,  2. 

ORDINANCES.  See  Municipal  Corpomtions,  8,  26,  29,  80;  Street 
Law,  S. 
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PABENT  ANB  QHILD. 

1;.  Earnings  and  Sk&viobs  of  Minor --BiaHT  or  Parknt. — Th« 
parents  of  a  minor  are  entitled  to  his  Mrnees  and  eamingg  during 
the  w]u>le  period  of  Ids  minority,  nnlees  he  is  emancipated  and  so 
invested  with  the  right  to  his  own  sendees  and  the  fruits  thereof 
hj  some  legaHy  reoogodzed  aot  of  emancipation  bj  the  parents. 
(Smith  T.  Smith,  d88.) 

S.  AonoN  BT  Chxu>  Against  Parents — ^BmtDBN  op  Proof  of  Emah* 
OIPATION. — In  an  action  brought  by  a  child  against  his  parents,  after 
attaining  his  majority,  to  recover  his  earnings,  received  by  the  parents 
during  his  minority,  the  burden  rested  upon  the  plaintUf  to  show  that 
he  was  duly  emancipated  by  his  parents  during  the  period  of  his 
nmioiity.     (Id.) 

8.  ABSSNOB  of  AOREEliZNT  OF  PARBNTB  TO  BKTUBN— ^UFFIOIBNCT  OF 

EviDSNCE. — In  this  action  against  the  parents  to  recover  the  earn- 
ings of  the  plaintiff  received  by  them  during  his  minority  upon  an 
alleged  agreement  of  the  parents  to  save  them  and  return  them  to 
the  plaintiff,  the  evidence  is  examined  and  held  sufficient  to  sustain 
a  finding  that  there  was  no  such  agreement.  (Id.) 
See  CSrinxinal  Law,  41-48. 

PABSa 

Park  and  Platgbound  Act— Saib  fob  Dkunquknt  Asssssmbnt-^ 
Nones  OF  Intention  to  Apply  for  Deed. — ^Under  section  24  of  the 
Park  and  Playground  Act  of  1909  (Stats.  1909,  p.  1066),  which  re- 
quires the  purchaser  of  property  at  a  sale  for  a  delinquent  assess- 
ment, thirty  days  before  applying  for  a  deed,  to  serve  a  written 
notice  of  his  intention  upon  the  owner  and  upon  the  occupant  of  tho 
property,  and  also  to  file  an  affidavit  with  the  board  of  public  works 
that  such  notice  has  been  given,  or  if  not  served  upon  the  owner 
personally,  that  due  diligence  was  used  to  find  the  owner,  proof  of 
service  of  notice  on  one  whose  only  relation  to  the  owner  was  that 
of  a  tenant  does  not  show  personal  service  on  the  owner,  nor  due 
diligence  or  any  diligenee  to  ttcoomplish  such  service.  (Pretty  r. 
Warden,  706.) 

PABTIEa    Bee  Pleading,  6,  8. 
PABTNEBSHIP. 

AOBEEMENT    TO    BHARB    PROFITS     IK     PURCSASB   OF  IaAND  — RlGHT  TO 

Acoounting. — Where,  in  an  action  to  establish  the  existence  of  a 
partnership  and  for  incidental  relief,  it  appeared  that  land  had 
been  acquired  and  title  thereto  taken  in  the  name  of  one  of  the 
defenflants  in  pursuance  of  an  agreement  between  plaintiff  and 
the   two   defendants,   that   the  plaintiff  and   defendants   were  to 
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PARTNEEeniP  (Continued). 

share  equally  in  the  profits  to  be  made,  it  is  immaterial  whether  the 
transaction,  in  a  legal  sense,  eonstituted  a  partnership  or  a  trust, 
since  in  either  case  the  plaintiff  was  entitled  to  at  least  his  agreed  in- 
terest in  the  net  profits  derived  from  the  property,  and  for  an 
accounting  by  defendants  of  their  management  thereof.  (Ingran^ 
T.  Johnston,  ^4.) 
See  Employer  and  Employee^  2(U 

PATENTa    See  Highways,  ^ 

PAYMENT. 

Pbxsumftion  A8  vo  Aoreembnt  to  Bbturn. — ^It  does  not  follow  from 
the  mere  fact  that  one  person  has  delivered  money  or  property  to 
another  that  the  latter  has  agreed  to  return  it,  the  presumption 
under  subdivisions  7  and  8  of  section  1963  of  the  Code  of  Oivil 
Procedure  being  that  money  paid  by  one  to  another  was  due  to  the 
latter,  and  that  a  thing  delivered  by  one  to  another  belonged  to  the 
latter.  (Smith  y.  Smith,  388.) 
See  findings,  1;  Pleading,  9,  10. 

PERFORMANCE.    See  Contracts,  1,  2. 

PHYSICIANS  AND  SURGBONa 

1.  Mai«practics— Erroneous  Diagnobis — ^Failube  to  TTsx  Obdinakt 
Skiiii  and  Care — Suftioienot  or  Evidence. — In  this  action  for 
damages  resulting  from  defendant's  alleged  unskillful  treatment  as 
a  physician  and  surgeon  of  an  injury  to  plaintiff's  arm,  it  is  held 
that  the  verdict  is  supported  by  the  evidence,  which  shows  that 
the  defendant  made  a  faulty  and  erroneous  diagnosis  of  the  injury, 
and  adhered  to  it  during  the  period  of  his  treatment,  and  that  such 
error  could  have  been  avoided  by  the  exercise  of  ordinary  eare  and 
skilL  (McCoUum  v.  Barr,  411.) 
2«  Impeaching  Witness — Objection  Pbopeblt  Sustained. — ^A  physi- 
cian who  was  a  witness  for  the  plaintiff,  having  testified  that  he 
had  examined  the  plaintiff  while  still  under  defendant's  care,  and 
discovered  at  once  by  visual  and  digital  examination  that  his  fore- 
arm was  fractured,  and  had  confirmed  this  by  the  X-ray,  that  the 
usual  and  recognized  method  of  examination  among  the  profession 
of  such  injuries  as  that  in  question,  for  the  purpose  of  diagnosis, 
is  by  the  X-ray,  and  the  failure  to  use  it  would  not  be  the  exercise 
of  ordinary  skill  and  care,  although  he  had  treated  patients  with 
dislocated  and  fractured  forearms  without  examination  by  the 
X-ray,  and  that  in  case  of  pure  dislocation  the  X-ray  was  not  essen- 
tial, an  objection  to  an  offer  by  the  defendant  to  show  by  a  patient 
of  the  witnessi  for  the  purpose  of  discrediting  his  testimony,  that 
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PHYSICIANS  AND  SUEGEONS  (Continued). 

he  bad  treated  this  patient  without  resort  to  the  X-ray,  was  prop* 
erij  sustained.     (Id.) 

5.  MALPaAcncB,  Action  fob — Evidknob. — In  this  action  against  a 
physician  for  malpraetive  in  unnecessarily  performing  an  operation, 
the  eridenee  is  held  aofficient  to  sustain  a  verdict  for  defendant. 
(Johns  ▼.  Pond,  643.) 

4.  ApPEAif— Denial  op  Nonsutt— Harmless  Brbob.— Where  in  such 
action  a  motion  for  a  nonsuit  was  made  at  the  close  of  plaintiff's 
case  in  chief,  on  the  ground  of  the  absence  of  evidence  of  negligence 
in  diagnosing  the  plaintiff's  symptoms  as  showing  a  tumor,  when  the 
plaintiff  was  in  fact  at  the  time  pregnant,  the  error,  if  any,  was 
rendered  harmless  by  the  introduction  of  evidence  later  supplying 
the  defect,  it  not  appearing  that  the  defendant  was  prejudiced  in 
presenting  his  defense  by  the  f^ct  that  the  testimony  was  produced 
later  in  the  trial  instead  of  during  the  presentation  of  plaintiff's 
ease  in  chief.     (Id.) 

6.  iNSTKUcnoNS. — In  such  action,  an  instruction  to  the  effect  that 
if  there  is  more  than  one  method  of  treatment  recognized  by  the 
medical  profession,  a  physician  may  adopt  either,  was  proper,  in 
view  of  other  instructions  to  the  effect  that  if  the  physician  applied 
reasonable  skill  and  judgment  with  ordinary  care,  he  was  not  liable 
for  damages  consequent  upon  an  honest  mistake  or  error  in  judg- 
ment.    (Id.) 

«.  Withdrawal  of  Evidence  raoic  Consideration — Presumption, — 
An  appellate  tribunal  is  bound  to  presume  that  the  jury  followed  an 
instruction  withdrawing  evidence  from  oonsideration.     (Id.) 

7.  Action  for  Services — Expert  Testimony — Cross-examination. — 

In  an  action  to  recover  the  value  of  a  physician's  services,  cross- 
examination  of  an  expert  witness  for  the  plaintiff  as  to  whether, 
assuming  the  exietence  of  facts  not  ahown  in  evidence,  he  would 
alter  his  opinion  as  to  the  value  of  the  services,  was  properly  ex- 
cluded.    (MacCoy  v.  Gage,  672.) 

6.  Taking  of  X-ray  Picture. — ^Where  the  taking  of  an  X-ray  picture 
could  have  had  no  value  except  for  the  purpose  of  a  diagnosis,  and 
there  was  no  dispute  as  to  the  correctness  of  the  diagnosis,  the  de- 
fendant could  not  have  been  prejudiced  by  the  exclusion  Of  tb9 
question  on  cross-examination  of  one  of  plaintiff's  witnesses  whether 
it  was  not  customary  in  cases  of  the  character  involved  to  take  an 
X-ray  picture.     (Id.) 

9.  Cross-complaint  fob  Maii»ractigi  —  Evidence  —  Opinion  of 
Trained  Nurse. — In  such  action,  where  the  defendant  by  cross- 
eomplaint  set  up  a  cross-compktint  for  damages  for  malpractice  by 
the  improper  treatment  of  a  fractured  femur,  the  testimony  of  a 
trained  nurse,  who  attended  the  patient  under  the  direction  of  the 
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ySYBlClANa  AND  SUKGEONS  (Continued). 

defendant,  as  to  what  she  had  obserred  other  phjrieians  do  in  like 
eases,  was  properly  excluded,  and  her  opinion  as  to  what  she  con- 
ddered  good  or  eufftomaxy  treatment  was  iiKompetent.     (Id.) 

FLBADING. 

lb  Action  on  PBOinssoRT  Notb— Fobic  of  6ionatubx. — ^XNsnrncnBNT 
NSQATION  OF  EzEOunoN. — ^In  an  action  on  a  promissory  note,  an 
allegation  that  the  defendant  made,  executed,  and  delivered  the 
note  to  the  payee  is  not  negatived  by  the  mere  fact  that  the 
form  of  signature  to  the  note  waa  ''M.  L.  (defendant)  by  N.  W* 
(Plaeentia  Nat.  Bank  ▼.  Landsberg,  13.) 

5.  Delivsby  of  Note  bt  Patsb  to  PLAiNTiFr— Suftigienct  of  Alud- 
OATION. — ^In  such  an  action,  an  allegation  that  the  payee  indorsed 
the  note  to  the  plaintiff  and  that  the  plaintiff  at  all  times  since 
has  been  and  now  is  the  owner  and  holder  of  the  note  is  a  sufficient 
statement,  as  against  general  demurrer,  that  the  note  was  deUvered 
by  the  payee  to  the  plaintiff.     (Id.) 

X  Names  Indobsed  on  Note  —  Insuiticient  Negation  of  Indobsb- 
icsNT  TO  PLAiNnrr. — ^In  such  an  action,  the  allegation  that  the 
payee  indorsed  the  note  to  the  plaintiff  was  not  overcome  by  the 
fact  that  the  copy  of  the  note  as  set  forth  carried  a  series  of  names 
indorsed  thereon,  of  wUeh  the  payee's  was  not  the  last  name.     (Id.) 

4.  OoBPOBAinoNs  —  Beoovert  of  Past  of  Price  of  Baix  or  Peop- 
EETT— Payment  or  Private  Debt  of  Stookholdsr— iNSUFnoiENT 
Complaint. — In  an  aetion  by  the  trustee  of  a  bankrupt  corpora- 
tion against  the  puxchaser  of  the  real  and  personal  property  of 
the  corporation  and  a  stockholder,  who,  with  his  wife,  owned  all 
the  stock,  to  recover  a  portion  of  the  purchase  price,  which  instead 
of  being  paid  to  the  corporation  was  paid  to  a  creditor  of  such 
stockholder  under  an  agreement  between  the  purchaser  and  stock- 
holder that  such  payment  might  thus  be  made  on  account  of  the 
purchase  price,  the  complaint  fails  to  state  a  cause  of  action  on  the 
theory  that  the  defendants  conspired  to  defraud  the  creditors  of  the 
corporation,  where  it  does  not  allege  that  the  purchaser  was  insol- 
vent or  that  demand  had  been  made  upon  him  for  the  full  amount. 
(Doughty  V.  Moors,  i8.) 

A.  Injury  rom  Oonspiraoy  —  Essential  Aix«bgation. — ^In  soeh  ac- 
tion it  is  essential  that  the  complaint  allege  that  the  corporation 
or  its  creditors  suffered  injury  or  damage  as  the  result  of  the  con- 
spiracy    (Id.) 

6.  Misjoinder  of  Defendants. — ^In  saeh  aetion  it  is  improper  to  Join 
the  stockholder  with  the  purchaser,  as  a  party  defendant     (Id.) 

7.  CoRPORAnoNs  —  AiJj»BD    Fraudulent   DisposmoN  of  Odrporatb 

Property — ^iNSurncsENT  Complaint. — ^In  an  action  by  the  trus- 
tee in  bankruptcy  of  a  bankrupt  eozporationy  alleging  a  fraada* 
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PLEADING  (Continued). 

lent  eonepinus/,  in  the  wnjiog  ont  of  wbich  a  pnrehaaer  of  real 
and  personal  property  from  the  eorporation,  shortly  before  the 
Iwnlmiptey,  applied  two  thousand  dollars  of  the  consideration  which 
he  had  a^eed  to  pay  the  corporation  in  satisfaction  of  a  promissory 
note  which  he  held  and  which  was  the  individual  obligation  of  the 
president  of  the  eorporation  and  his  wife,  guaranteed  by  a  third 
person,  the  complaint  fails  to  state  a  cause  of  action  where  it  fails 
to  disclose  that  damage  resulted  to  the  corporation  or  its  creditors 
by  reason  of  the  transaction.  (Doughty  t.  Moors,  53.) 
8b  Imfbopbb  Joindib  of  Dxfendaitfs. — In  such  action  there  wss  also 
an  improper  joinder  of  defendants.     (Id.) 

9.  CX)1CPLAINT — NONPATMENT^-DsrEGTITX   ALLIGATION    CUBED    BT    AN- 

BWKR. — ^Although  in  an  action  to  recover  the  agreed  price  of  an 
article  an  allegation  in  the  eompkant  that  ''the  whole  thereof 
is  now  due  and  owing  from  said  defendant  to  said  plaintiff/'  may 
not,  when  standing  alone,  be  a  sufficient  allegation  of  nonpayment, 
an  answer  specifically  alleging  that  the  amount  of  plaintiff's  de- 
mand had  been  paid  in  full,  enppKed  the  defect.  (Lugiani  y. 
Landau  E.  8.  Co.,  IM.) 

10.  Thiobt  of  Tbial— Appbau — ^Where  in  soch  ease  the  action  has 
been  tried  on  the  theory  that  nonpayment  was  an  issue  in  the  case, 
the  defendant  cannot,  on  appeal,  be  heard  to  successfully  question 
the  sufficiency  of  the  allegation  in  the  complaint,  in  that  respect 
(Id.) 

11.  DlFECnVB  Answeb^-Nboativb  Pbxgnant— Whkn  Cobbd  BT  Tbial. 

Even  if  an  attempted  denial  in  an  answer  is  defeetire  because 
pregnant  with  an  admission  of  a  material  faet  alleged  in  a  eom- 
plaint,  the  defect  is  cured  when  the  plaintiff  has  without  objec- 
tion gone  into  the  trial  of  the  issue  as  fully  and  effectually  as  though 
a  proper  joinder  thereof  had  been  raised  by  the  pleadings.  (Smith 
T.  Smitii,  388.) 

12.  Libbbal  CoNSTBUonoK — QuALmoATiONB. — The  rule  for  liberal  con- 
•truction  of  pleaddngo  proyided  by  section  452  of  the  Code  of 
C&yil  Procedure  does  not  permit  the  insertion  in  a  pleading,  by 
eonstruction,  of  ayerments  which  are  neither  directly  set  forth 
therein  nor  within  the  fair  import  of  those  which  are  set  forth, 
(Howard  y.  D.  W.  Hobson  Co.,  445.) 

lA.  PuBUo  Utilttibs  Act— Eleotbio  Oobpobation — Salb  of  Pbopbb- 
TiES  —  Spsoifio  Pbbfobmangb  —  Demttbbeb. — A  complaint,  in  an 
action  by  one  electric  eorporation  against  another  electric  corpo- 
ration for  the  specific  performance  of  a  contract  by  the  defendant 
to  convey  its  properties  to  the  plaintiff,  which  fails  to  allege  that 
there  has  been  secured  from  the  Bailroad  Commission  of  the  state 
of  California  an  order  authorizing  the  defendant  to  sell  to  plaintiff 
as  required  by  section  51  of  the  Public  Utilities  Act,  does  not  state 
A  cause  of  action.     (Napa  Valley  E.  Co.  y.  Calistoga  E.  Co.,  477.) 
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PLEADING  (Continued). 

14.  BxrusiNO  Leave  to  Amend.— Where  a  partj  has  been  pennitted 
to  amend  a  eompktint  three  times  and  still  fails  to  state  a  cause 
of  action,  it  cannot  be  presumed  that  a  trial  court  abused  its  di»- 
eretion  in  refusing  leave  to  further  amend.  (Glenn  v,  Oalifomia 
Trona  Co.,  001.) 

15.  Yebihed  Complaint-^Genekal  Denial. — ^A  general  denial  in  an 
answer  is  insufficient  to  put  in  issue  the  material  allegations  of  a 
verified  com.plaint.     (Hirons  v.  dare,  608.) 

16.  Demxtbbee  to  AmsweBt— Siteot  as  Admissioh. — ^A  demurrer  to  a 

separate  defense  in  an  answer  setting  up  fraud  is  not  an  admis- 
sion of  the  alleged  acts  of  fraud,  the  admission  made  by  a  demurrer 
being  merely  for  the  purpose  of  testing  a  question  of  law,  and  bind- 
ing upon  the  demurrant  only  in  so  far  as  a  ruling  upon  the  demurrer 
it  concerned.     (Crescent  Inv.  Co.  t.  Lake  Co.  Inv.  Co.,  642.) 
See   Building  Bestrictions,   3;    Compensation,   3;    Contracts,  6; 
Corporations,  3,  4;   Criminal  Law,  60,  73,  74;   Deeds,  4,  5; 
Employer  and  Employee,  9;  Estates  of  Deceased  Persons,  5; 
False  Lnprisonment,  1;  Highways,  2;  Irrigation  Districts,  5, 
6;   Malicious  Prosecution,  1;   Mechanics'  Liens,  7;  Municipal 
Corporations,  24;  Negligence,  12,  2S,  27,  29;  PubUc  Utilities, 
1,  2;  Quieting  Title,  3,  7;  Rescission,  7;  Trusts,  5^  6^  Variance, 
1;  Vendor  and  Vendee,  2^  5,  12. 

FLEAS.    See  Criminal  Law,  8. 

POSSESSION.  See  Municipal  Corporations,  IS;  Quieting  Title,  10, 
12-16;  Vendor  and  Vendee,  13. 

PB£»nMPTIONS.  See  Appeal,  4»  8,  17;  Contraete,  16;  Criminal  Law, 
33;  Estates  of  Deceased  Persons,  3;  Laws,  1;  Municipal  Cor- 
porations, 28;  Negligence,  5,  13,  18;  New  Trial,  4;  Payment, 
1;  Phyaioianfl  and  Surgeons,  6. 

PBIVILEaED  COMMUNICATIONa    Bee  Svidenee,  fi. 

PROMISSORY  NOTBa 
1.  NEOonABUE  Instouments  —  Dbican]>  of  Pathbnt-- Tailitbx  ro 
Preskniv-Liabilitt  of  Ikdorssr. — In  an  action  by  the  holder 
and  owner  against  the  maker  and  indorser  of  a  promissory  note, 
arising  under  the  law  as  is  stood  before  the  adoption  of  the 
negotiable  instrument  law  (Stats.  1917,  c.  751),  where  it  appeared 
that  the  note  and  a  eertUicate  of  stock  given  with  it  as  collateral 
security  had,  by  mutual  consent  of  the  maker  and  of  the  indorser, 
who  was  the  original  payee,  beea  deliTered  to  a  third  person  with 
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PBOMISSOBY  K0TE3  (Continued). 

instrnctionB  to  hold  the  note  and  secnritj  nntfl  maturitj  of  the 
note,  and  then  if  paid  to  deliver  the  note  and  the  security  to  the 
then  owner,  and  that,  upon  demand  made  bj  the  plaintiff  for  pay- 
ment at  maturity,  the  maker  refused  payment  on  the  sole  ground 
that  he  had  no  funds  and  was  unable  to  pay  it,  the  indorser  was 
not  discharged  from  liability  by  the  mere  fact  that  the  plaintiff 
did  not  have  the  actual  and  immediate  physical  possession  of  the 
note  at  the  time  the  demand  waa  made.  (Freudenberg  t.  Lucas, 
96.) 

2.  NonOB  OF  DSICAND  AND  N0NPATMBNT--BU1TICI£N0T  OF  NOTIOE  TO 

Chabos  iNDOKSsa. — In  such  case  the  indorser  was  not  discharged 
from  liability  by  the  fact  that  the  notice  of  demand  and  nonpay- 
ment served  upon  him  by  the  plaintiff  did  not  set  forth  either  the 
presentment  of  the  note  or  the  fact  of  nonpresentment  with  such 
facts  as  might  excuse  presentment.     (Id.) 

S.  AonoN  Against  Mae£b  —  Denial  of  Execdtion  —  Oonfuct  of 
BviDENCE. — In  this  action  by  the  holder  against  the  maker  of  a 
promissory  note,  the  execution  of  which  was  denied,  there  being  a 
conflict  of  evidence,  and  there  being  substantial  evidence  to  sup- 
port the  verdict  for  the  plaintiff,  the  reviewing  court  would  not 
interfere.     (Bearce  v.  Davis,  274.) 

4  Unlawful  Oonsidkbation  —  Pbokotion  of  Lottery  Scheme. — In 
an  action  on  a  promissory  note  where  it  appeared  that  the  eon- 
iideiation  for  the  note  was  money  loaned  by  the  plaintiff  to  the 
defendants,  for  the  express  purpose  of  being  invested  and  used  in 
the  promotion  of  a  lottery  scheme,  the  unlawful  purpose  for  which 
the  money  was  loaned  was  an  inseparable  part  of  the  considera- 
tfon  for  the  note,  and  rendered  the  contract  against  public  policy 
and  void.     (Sloss  t.  Holland,  S18.) 

A.  Defense  of  Payiient  —  Fini>ing8  fob  Plaintiff  Sustained  bt 

Bvidence. — ^In  this  action  to  recover  a  balance  alleged  to  be  due 

on  a  promissory  note,  findings  in  favor  of  plaintiff  are  held  to  be 

sustained  by  the  evidence.     (Smith  t.  Simpson,  549.) 

Bee  Bailments,  1;  OontiactSi  7;  ConporatioiM^  1;  Pleading,  1,  Z; 

Beseassion,  1,  6. 

PUBLIOATION.    See  Suniaioii%  L 

PUBUO  LANDa    See  Tnisti^  (^  C 

PUBLIC  unLrriBa 

L  MANDAifus  TO  Compel  Sebvicb  —  DncuBSEB. — ^A  petitton  for  a 
mandamus  to  compel  the  furnishing  of  a  public  utility  which  does 
not  allege  compliance  by  the  petitioner  with  the  rules  and  regula- 


Digitized  by 


Google 


bt)0  Public  Utiuties  Act. 

PUBLIC  UTILITIES  (Continued), 

tiona  of  the  state  nilroad  eommiflBloB  Is  defeetiTO,  and  a  d^ 
miirrer  thereto  will  be  sustained.  (Hartigan  r.  Baclfle  Oaa  ft  Eleo- 
trie  Co.,  76a.) 
i.  liB^vx  TO  AicEND  Retusb). — In  aueh  ease  where  from  the  admit- 
aions  of  counsel  it  is  apparent  that  the  petition  cannot  be  tmth- 
fuUj  amended,  kayo  to  amend  will  be  removed.     (Id.) 

PUiBlLIO  UTILITIES  ACT.    See  Pleading^  IX 

PUBLIC  WOBKS.    See  Contracts,  9. 

iJUIETINO  TITLE, 

L  DsrxNss  OF  Adtkbss  Possession — ^Finding  iok  Plaintiit  Jusn- 
nsD  BT  EvmsNOiK— Possession  as  Tenant  not  Advxbsx. — In  an 
aetion  to  quiet  title  where  the  defense  set  up  was  adverse  posBeesion 
by  the  defendant's  intestate,  a  finding  by  the  trial  court  that  de- 
fendant's intestate  had  occupied  the  land  continuously  and  that  his 
possession  had  been  open  and  notorious,  but  that  such  possession 
had  not  been  adverse  to  plaintiff's  predecessor,  was  justified  by  the 
evidence,  when  it  appeared  that,  admittedly,  the  possession  by  de- 
fendant's intestate  of  the  tract  of  land  on  which  the  adverse  claim 
was  based,  was  at  aU  times  in  the  nature  of  a  tenancy  with  the  eon- 
sent  of  plaintiff's  predecessor.     (Gish  t.  Huckaby,  144.) 

B.  Patmxnt  of  Taxes. — Even  assuming  in  such  esse  that  the  evi- 
dence did  not  show  that  plaintiffs  and  their  predecessors  had  paid 
all  taxes  levied  and  assessed  against  the  property,  it  was  essen- 
tial, in  support  of  the  claim  of  title  by  prescription,  that  it  be 
shown  that  all  taxes  levied  and  assessed  against  the  property  had 
been  paid  by  the  adverse  claimant  as  required  by  section  325  of 
the  Code  of  Civil  Procedure.     (Id.) 

B.  Pleadings— Cboss-complaint,  When  Unneobssabt. — ^Where,  in  an 
action  to  quiet  title,  the  sole  question  in  d-ispnte  is  the  location  of 
the  boundary  line  between  the  plaintiffs  and  the  defendants,  a  judg- 
ment for  or  against  the  plaintiffs  is  conversely  a  judgment  against 
or  for  the  defendants;  in  such  a  case  a  cross-complaint  is  un- 
necessary, and  if  filed  will  be  treated  by  the  court  as  an  answer 
containing  affirmative  matter.     (Booth  v.  Stow,  191.) 

4  Answeb  to  Cboss-oomplaint — Statute  of  Limitations — Finding 
Ikicatebial. — ^Where  in  such  case  the  plaintiff  has  answered  th^ 
cross-complaint,  and  has  pleaded  among  other  defenses  thereto  the 
statute  of  limitations,  a  finding  on  that  plea  is  wholly  immaterial, 
although  the  case  was  tried  on  the  issues  made  by  the  pleadings 
filed,  and  the  trial  court,  found  that  the  defendants  were  not  barred 
by  the  statute.    (Id.) 
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QUIETING  TITLE  (Continiied). 

&  BouNPAWTUB  AoBMP  LiNX.— -Where  in  an  aetien  to  quiet  tHIe,  it 
appeared  that  the  joint  owners  of  real  property,  who,  in  pursuance 
ef  an  agreement  to  partition  it,  had  exchanged  deeds  for  undivided 
half  interestlB  in  the  north  and  south  halves  respectively,  had  imme- 
diately thereafter  eonv^ed  the  south  half  to  the  plaintiffs,  the 
grantors  agreeing  with  the  plaintiffs  that  as  soon  as  a  survey, 
which  had  been  previously  arranged  for  should  be  made,  they  would 
again  exchange  deeds,  and  it  also  appeared  that  shortly  there- 
after, the  survey  having  been  made,  the  plaintiif  accepted  the 
turvey  and  went  into  possession  of  the  tract  as  surveyed,  and  to- 
gether with  the  owner  of  the  north  half,  immediately  ereeted  a 
fence  on  the  line  run  by  the  surveyor,  both  parties  understanding 
that  it  was  not  necessary  for  them  to  make  new  deeds,  and  there- 
after both  the  plaintiffs  and  the  owner  of  the  north  half  made  con* 
▼eyances  based  on  the  said  survey,  the  Hue  thus  agreed  on  and 
acquiesced  in  was  binding  on  and  applicable  to  all  psjrties  to  the 
agreement  and  their  successors  by  subsequent  deed.     (Id.) 

i.  Mutual  MISTAKl^— Evidenob— Paboi*  Evidbnok  AniassiBLB. — ^Where 
in  an  action  to  quiet  title  the  pleadings  put  in  issue  the  mutual  mie- 
take  of  the  parties  in  framing  and  executing  their  deeds,  the  trial 
eourt  did  not  err  in  receiving  parol  evidence.     (Id.) 

7.  800PX  OF  JUDOMBNT.— Where  in  an  action  to  quiet  title  in  which 
the  sole  question  in  dispute  was  the  location  of  the  boundary  line 
between  the  plaintiffs  and  defendants,  and  the  trial  court  treated  a 
eroBs-complaint  filed  by  the  defendantu  as  such  and  awarded  relief 
accordingly,  it  is  necessary  to  modify  the  judgment,  but  this  may 
be  done  by  striking  out  the  affirmative  relief  and  decreeing  that 
the  plaintiffs  are  not  the  owners  or  seised  in  fee  of  the  land  claimed. 
(Id.) 

8.  Equitt— BxiJEr. — ^A.  party  seeking  to  quiet  his  title  to  realty  or  to 
remove  a  cloud  thereon,  will,  as  a  condition  precedent  to  the  relief, 
be  compelled  to  do  equity.     (Keohane  v.  Keohane,  405.) 

9.  JuDOMBNT  NOT  SUPPORTED  BT  FINDINGS. — In  this  action  to  quiet  title 

to  a  small  strip  of  land,  lying  between  the  holdings  of  the  plaintiffs 
and  the  defendants,  a  judgment  in  favor  of  the  defendants  was  not 
supported  by  the  findings.     (Eengel  v.  Stuart,  528.) 

18.  PossBSSiON  A8  SoLE  BASIS  OF  PLAiNTnT's  Olaih.— In  an  action  to 
quiet  title  under  section  1006  of  the  Civil  Code,  as  it  existed  prior 
to  its  amendment  in  1915  (Stats.  1915,  p.  983),  where  the  sole  basis 
ef  the  plaintiiTs  claim  was  possession  taken  immediately  before  the 
commencement  of  the  action,  with  the  intention  of  commencing  suit, 
if  the  defendant  had  possession  of  the  land  at  the  time  pkdntiff  or 
his  attorney  intruded  thereon,  no  cause  of  action  would  arise  in 
plaintiff's  favor*     (Horton  v.  MoorOi  828.) 
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QUIETING  TITLE  (Continued). 

U.  FOSSISSION    BT   DKnNDANT — ^PaPKK   TITLI — ^EVIDENCI. — ^Ilk   fhifl   M- 

tlon  to  quiet  titl«  the  evidence  is  held  miffieient  to  show  paper  title 
in  defendant  to  part  of  the  traet  in  question.     (Id.) 

12.  Deed — Possession  bt  G&iiNTEE  of  Past  of  Land  Gonyeted— 0>n* 
STBuomrs  Possession  of  Entibs  Tbaot. — ^Although  actual  poaeee- 
■ion  is  taken  hj  a  grantee  of  only  a  part  of  the  land  described  in  a 
conyeyance,  he  is  deemed  to  be  in  poeseaidon  of  the  whole.    (Id.) 

13.  TnuB  ANB  Possession  of  G&antob  Iicicatebiau — ^Ih  such  case  it 
it  immaterial  that  the  grantor  had  neither  title  nor  posBeesioa. 
(Id.) 

14.  Possession  of  Detenbant  bt  Tenant— OIhangb  in  Natubb  op 
Use— Intebruftkon  of  Defendant's  Possession. — ^Where  in  an  ac- 
tion to  quiet  title  it  appeared  that  the  poBsession  of  the  defendant 
for  several  years  before  the  oommencement  of  the  action  had  been 
1^  a  tenant  under  a  lease  from  the  defendant,  that  possession  waa 
not  disturbed  by  a  renewal  of  the  lease  at  a  mere  nominal  rental, 
the  only  change  in  the  use  of  the  land  being  the  pasturing  thereon 
by  the  defendant  of  a  much  amaller  number  of  cattle.     (Id.) 

Ifk  Actual  Possession. — In  such  case  the  defendant  was  in  actual 
possession  when,  later,  and  before  commencing  the  action,  the  plain- 
tiff and  his  attorney  intruded  on  and  built  a  fence  around  the  land. 
(Id.) 

10,  Lack  of  Title  in  Both  Plaintiff  and  Defendant^ — ^Where,  in  aa 
action  to  quiet  title,  brought  under  section  1006  of  the  Civil  Code, 
it  appears  that  the  defendant  was  in  the  actual  possession  of  the 
land  when  the  plaintiff,  who  had  no  title,  intruded  on  and  built  a 
fence  around  it  immediately  before  the  commencement  of  the  action, 
the  absence  of  title  in  the  defendant  was  immaterial  since  the  plain- 
tiff had  no  better  title,  and  under  section  1006  of  the  Civil  Code, 
the  defendant  was  entitled  to  maintain  his  possession  against  every- 
<me  except  the  state  or  persons  who  had  acquired  a  better  title  tlua 
defendant  had.     (Id.), 

BAILBOADa 

DiSTiNcnoN  Bkfwebn  SiitEBT  Bailwat  and  Baiiboad. — courts  have  not 
adopted  any  flxed  rule  of  construction  distinguishing  a  street  rail* 
miy  from  a  railroad.  (Albany  y.  United  States  P.  A  G.  Co.,  466.) 
flee  Mnnieipal  Corporations,  20;  Negligence,  iK 

BBCALL.    See  Mandamus,  1;  Municipal  Oorporatioiii^  14 

BECEIYSSa    See  Mortgages,  4. 
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BKD-LIGHT  ABATESMENT  ACT. 
L  Nuisance  —  iNjuNonoN  —  Contxmft.— SeetioB  •  of  the  Bed-light 
Abatement  Aet,  prescribing  a  penalty,  as  for  a  eontempt  of  court, 
for  the  yiolation  ot  anj  injunction  provided  for  in  the  act,  relates 
to  any  injunction,  and  includes  a  perpetual  injunction  as  well  as  a 
temporary  injunction.     (In  re  Selowskj,  5^.) 

2.  DsGBXB  Abating  Nuisanck — Omission  to  Dibsot  Salb  of  Fubni- 
TUBE — Failubb  to  Obdkb  Closino  or  Pbemisxs. — A  decree  under 
the  Bed-light  Abatement  Act,  declaring  premises  to  be  a  nuisance, 
and  enjoining  the  further  maintenance  thereof  bj  the  defendant  or 
'  any  other  person,  is  not  invalid  by  reason  of  its  failure  to  direct, 
as  provided  by  section  7  of  the  act,  the  sale  of  the  furniture  and 
the  closing  of  the  building  against  use  for  any  purpose  for  a  year. 
(M.) 
S.  Judgment  CoNYicriNa  of  Contempt — ^Becitai.  of  Facts. — It  is  only 
where  the  alleged  contempt  is  committed  in  the  immediate  presenee 
of  the  court  that  a  judgment  in  a  contempt  proceeding  must  contain 
a  recital  of  the  facts  sufficient  to  show  that  »  contempt  has  boon 
committed*     (Id.) 

4.  Contempt  not  in  Pbessncb  of  Coubt. — In  the  case  of  a  eonstruc- 
tive  contempt,  or  eontempt  not  committed  in  the  immediate  pres- 
ence of  the  court  or  judge,  the  affidavits  upon  which  the  contempt 
proceeding  is  based  constitute  the  complaint,  and  must  contain  a 
recital  of  facts  sufficient  to  show  that  a  contempt  has  been  com- 
mitted.    (Id.) 

5.  Violation  of  Injunotivs  Obdeb  —  Sufficienot  of  Affidavits. — 
Affidavits  in  a  contempt  proceeding  under  the  Bed-light  Abatement 
Act  held  sufficient  to  charge  facts  constituting  a  violation  of  an  in- 
junctive order.     (Id.) 

6.  Etidbnce — CmcuMSTANTiAL  EviDENois. — To  provo  that  a  building 
is  maintained  for  the  purposes  of  lewdness,  assignation,  or  pros- 
titution, circumstantial  evidence  must  necessarily  be  relied  on,  direct 
evidence  in  support  of  such  a  fact  being  rarely  obtainable  or  avail- 
able.    (Id.) 

7.  Genebal  Beputation. — ^The  fact  that  a  female  is  a  prostitute,  or 
that  a  house  is  one  where  prostitution  or  assignation  is  carried  on, 
may  be  proved  by  general  reputation  of  the  female  or  of  the  house 
in  that  respect     (Id.) 

8.  Constitutional  Law. — Section  6  of  the  Bed-light  Abatement  Act, 
prescribing  a  penalty  for  a  violation  of  an  injunction  order  under 
that  act  is  not  unconstitutional.     (Id.) 

».  Statdtobt  Law— Conflict  With  Code.— Section  6  of  the  Bed- 
light  Abatement  Act  neither  affects  nor  is  affected  by  the  provi- 
sions of  section  1209  or  1218  of  the  Code  of  Civil  Procedure.     (Id.) 
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B£I>-LiaHT  ABATEMENT  ACT  (Continued). 

10.  Habeas  Corpus— liiMiTATiDN  or  Imqtjibtw— In  •  hdbeoM  eorptu  pro- 
eeeding,  brought  to  obtain  the  releaee  from  imprisonment  of  one 
eonyicted  of  eontempt  for  yioUttion  of  the  terms  of  a  decree  under 
the  Bed-light  Abatement  Act,  the  inquiry  is  limited  to  the  eonsid- 
ontion  of  the  question  whether  the  eourt  was,  by  the  affidaTits  filed, 
inyested  with  jurisdiction  to  hear  and  dotismiine  the  contempt  pro- 
eeedlngn    (Id.) 

BEFEBENDUIL    See  Municipal  Coiporationo,  2, 

BEFOBllATION  OF  INBTBUHENTa    See  Irrigation  Districts^  flL 

BELEASB. 

NlOIiEOINGK— AvOIOANOl—lNADiaSSIBILITT  OP  PabqL  EvIDINCI.— WbofO 

one  in  full  possession  of  his  mental  faculties  executes  releases  satia- 
fjing  and  discharging  aU  his  claims  for  damages  for  personal  in- 
juries sustained  bj  him,  parol  evidence  to  avoid  the  releases  to  the 
effect  that  he  was  assured  at  the  time  he  executed  them  that  thej 
were  only  receipts  for  wages  for  loot  time^  will  not  bo  admitted. 
(Bogers  ▼.  Atchison  etc  By.  Co.,  343.) 
flee  Landlord  and  Tenanty  1,  H 

BEBCISSION. 

L  SuBSCBiPTioN  foa  OoaPOKATiON  BrocK— FaAuo— PtBADiKO — Sum- 
OJMSOY  or  Complaint. — ^In  this  action  for  the  rescission  of  a 
subscription  for  corporation  stock  and  the  cancellation  of  promissory 
notes  giyen  as  part  of  the  subscription  price,  although  some  of  the 
alleged  fraudulent  representations  hj  the  agents  who  procured  the 
subscription  were  mere  matters  of  opinion,  misrepresentation  of  ex- 
isting facts  was  sufficiently  alleged  and  shown  to  make  a  ease  of 
gross  and  wicked  imposition  and  fraud.  (Maginess  t.  Western 
Securities  Corp.,  56.) 

2.  NiosssiTT  FOB  IificxDiAis  ACTION  DV  flsiKiNO  BxiODT. — Ouo  Seek- 
ing the  remedy  of  rescission  must,  under  onbdirision  1  of  section 
1691  of  the  Ciril  C6de>  act  immediately  where  ho  diseorers  the  facts 
that  entitle  him  to  rescind  and  ho  is  aware  of  his  right  to  rescission. 
(Id.) 

8.  Dklat  xh  Bbinoino  0aiT. — In  this  action  to  reseind  tho  plaintiff's 
subscription  for  stock  of  a  corporation,  his  right  to  rescind  for 
fraud  was  lost  by  his  delay  in  commencing  action  for  more  than 
six  months  after  the  full  discovery  of  the  fraud,  and  for  about 
ten  months  after  knowledge  of  a  part  of  the  fraud,  and  of  his 
right  to  rescind.     (Id.) 

L  Ivsumcastrr  Kzcusb  won  Bklat. — The  fact  that  one  entitled  to 
rescind  his  subscription  for  stock  of  a  corporation,  bseaoss  of 
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KB9CISSI0N  (Cfontinuad). 

fraudulent  representatioiia  hj  the  agents  of  tlie  eorporation  wlio 
procured  the  subseriptiony  had  eommunieations  with  the  president 
ef  the  eompanj  and  with  other  interested  parties,  who  explained 
whj  the  eompanj  bad  not  begun  business,  and  promised  that  this 
condition  would  soon  be  remedied,  could  not  be  considered  to  excuse 
his  delay  to  rescind,  since  these  considerations  and  promises  did  not 
relate  to  the  facts  constituting  the  basis  of  the  action,  which  con- 
sisted in  misrepresentations  ss  to  the  existing  condition  of  the 
eompanj  and  not  ss  to  its  future  operation.     (Id.) 

0.  SuBSEQUXNT  Aoquhscingi  AS  A  Bab. — One  who  with  full  knowl- 
edge of  a  fraud  by  which  he  had  been  induced  to  subscribe  for 
stock  of  a  corporation  and,  with  knowledge  of  his  right  to  rescind 
for  such  fraud,  paid  off  one  of  the  notes  he  had  giyen  as  part  of 
the  subscription  price,  executed  a  new  note,  and  entered  into  a  new 
agreement  with  the  company  and  its  agents,  whereby  the  agents 
were  to  resell  the  stock  and  dispose  of  such  subscriber's  rights 
therein,  sad  diYide  the  profits  with  him,  thereby  Tirtually  ac- 
quiesced in,  and  admitted  the  validity  of,  and  elected  to  stand  upon, 
tiie  original  eontraet,  and  eould  not  thereafter  disaffirm  and 
rescind  it.     (Id.) 

6L  Beuep  in  Equitt— BiQTniKiisiiT  or  GIaan  Hands.— Where  one 
who  has  been  induced  to  subscribe  for  stock  in  a  corporation  by 
fraudulent  representations  as  to  itk  financial  standing  enters  into 
a  contract  with  the  corporation  and  its  agents,  after  he  has  knowl- 
edge of  the  insecurity  of  the  company,  which  contract  provides  that 
the  stock  shall  be  sold  by  the  company's  agents  for  the  benefit  of 
such  subscriber,  a  court  ef  equity  will  be  inclined  to  look  with 
disfavor  on  his  claim  for  relief,  since  a  litigant  does  not  meet 
the  requirement  of  "clean  hands,"  where  it  appears  that  he  is  en- 
deavoring to  impose  upon  an  innocent  person  the  burden  of  the 
fraud  which  he  himself  has  suffered.     (Id.) 

7.  BXSOISSION  AND  RESTORATION  BSFOU  AOTION — ^PLBADINO  AND  PSOOF 

— ^iNSTTTTioiXNT  AixiOATiONd — ^With  the  exceptions  specified  in  sec- 
tion 1691  of  the  Civil  Code,  rescission  in  a  case  of  this  kind  must  be 
effected  prior  to  the  commencement  of  the  action,  and  must  be 
alleged  in  the  complaint,  and,  if  denied,  must  be  proved  at  the  trial; 
and  therefore,  where  in  an  action  to  set  aside  a  stock  subscription, 
induced  by  fraud,  the  complaint  alleged  the  purchase  by  the  plaintiff 
of  and  payment  for  one  thousand  shares  of  stock,  for  which  he  r»> 
eeived  the  stock  certificates,  and  the  coanplaint  further  alleged  a  sub- 
sequent agreement  for  the  purchase  of  three  thousand  two  hundred 
additional  shares,  for  which  the  plaintiff  gave  his  promissory  notes,  a 
further  allegation  in  the  complaint  that  the  plaintiff  "now  tenders 
return  of  the  certificates  for  one  thousand  shares  of  stock  issued  to 
him  as  set  forth  herein,  and  consents  to  the  cancellation  of  all 
SS  0«L  App.— «• 
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EISCISSION  (Continued). 

agreement  and  obligations  created  «r  intended  to  be  created  ber^ 
under/'  ie  totally  inenffieieBt.  (Id.) 
S.  Restoration  or  Pbopestt  Becsivxd — ^Beohts  in  TTnissuxd  Stock. 
It  being  imperatave  in  such  case  that  one  seeking  rescission  mnst 
restore  or  offer  to  restore  eyerjtbing  of  valae  received  bj  bim, 
it  was  not  requisite  that  the  plaintiff  should  have  preyiouslj  had/ 
issued  to  him,  or  had  in  his  possession,  the  certificate  of  stock,  which 
was  the  mere  physical  evidence  of  the  interest  he  owned  in  the 
capital  stock  of  the  corporation,  but  he  was,  as  regards  the  unissued 
stock,  under  the  legal  necessity  of  offering  to  surrender  and  have 
canceled  his  right  and  interest  in  the  stock,  upon  condition  of  a 
similar  surrender  and  cancellation  of  the  promissory  notes  givea  1^ 
hinL  (Id.) 
See  Contracts,  11;  Vendor  and  Vendee^  1& 

BESTORATION.    See  Beadaslon,  7,  t. 

BIGHT  OF  WAY.    See  Vendor  9M  Vendee^  f. 

BALES. 

1.  Prick  of  Autoicobilc — Lhabiutt  op  OosPORAnoN  —  SvmBNCi. — 
Where,  on  the  trial  of  an  action  against  a  corporation  for  the 
agreed  price  of  an  automobile,  it  appeared  from  the  evidence  that 
although  the  bin  of  sale  was  taken  In  the  individual  name  of  one 
who  was  the  manager  of  the  corporation,  the  machine  was  at  once 
put  into  use  by  him  in  the  business  of  the  corporation,  and  was  so 
used  for  ten  months  until  it  was  wrecked  in  a  collision,  when  it 
was  repaired  at  the  expense  of  the  corporation,  the  contention  that 
the  evidence  is  insufficient  te  sustain  the  finding  of  the  trial  court 
in  fkvor  of  the  plaintiff  is  without  merit  (Lugiani  r.  Landau  E.  S. 
Co.,  146.) 

2.  EviDENOB  — Shbinkagi  IN  WnoBT — BcRDiN  OF  Pboof.— Where, 
in  an  action  for  barley  sold  and  delivered,  the  plaintiff  showed  that 
the  merchandise  had  been  accurately  weighed,  when  packed,  and 
had  been  charged  to  the  defendant  at  the  weightli  thus  arrived  at, 
the  burden  was  on  the  defendant,  who  claimed  that  the  barley 
shrunk  in  weight  thereafter,  to  show  such  shrinkage.  (Globe  O. 
4b  M.  Co.  T.  Walker  Cons.  Co.,  519.) 

See  Chattel  Mortgages^  C^IO;  OonClraeti^  1,  2^  17;  Corporations^  1} 
Pleading,  4,  6,  T. 

SCHOOL  LAW. 

Schools  and  School  Disnicrs— TTsx  of  Schoolhousxs  for  Social 
Dances— Civic  Centee  Act. — A  social  dance  is  a  "recreational 
aetivityi**  for  whieh  a  board  of  educatiom  fluy  permit  the  «se  of 
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SCHOOL  LAW  (Continaed). 

a  leliooDioiue  in  aeeordanee  with  fhe  provisioiii  of  th«  dvie  Center 
Act  (Stats.  1913,  p.  853),  and  Babdivision  fourth  of  section  1617 
•f  the  Political  Code.    (MoClare  t.  Board  of  Education^  500.) 

SENTENCE.    See  Criminal  Law,  U,  18,  56-58,  66,  7S-«0. 

SEBVICE.    See  Municipal  Goiporationfl^  M. 

SERVICES. 
I  See  Compeneation,  1;  EMates  of  Deceeeed  Penone,  1;  Ptoent  and 

Child,  2;  PhTsiciana  and  Snr^peoiuiy  7. 

SPECIFIC  PERFOBMANCB.    See  Gifts,  7;  Pleading,  13;  Vendor  ani 
Vendee,  1,  fl^  7. 

STATUTE  OP  FRAUDS. 

The  statute  of  frauds,  while  requiring  an  agreement  bj  which  an  estate 
or  interest  in  lands  is  to  be  created  to  be  in  writing,  does  not  pre- 
vent parol  proof  for  the  purpose  of  showing  an  interest  in  the 
profits  to  be  derived  from  the  sale  of  lands.  (Ingram  y.  Johnston, 
234.) 
See  Contracts,  19.  » 

STATUTE  OF  LIMITATIONa 

Lack  op  Fobical  Finding — Finding  or  Facts  Showing  BAit— Appbaxt— * 
— ^Ajtibmancs  op  Judgment. — ^In  an  action  to  recover  damages  for 
breach  of  contract,  the  failure  of  the  court  to  find  in  terms  upon  tb^ 
plea  of  the  statute  of  limitations  is  not  a  ground  for  the  reversal  of 
the  Judgment  on  appeal  where  the  facts  found  show  that  the  action 
is  barred.     (Laurence  v.  Pacific  Oil  ft  Lead  Works,  15.) 

See  Appeal,  6;  Husband  and  Wife,  8;  Irrigation  Districts,  6,  7; 
Quieting  Title,  4;  Trusts,  4. 

STATUTORY  CONSTRUCTION.    See  Irrigation  Districts,  4;  Taxa- 
tion, 8. 

STAY.    See  Appeal,  10, 

STOCK  AND  STOCESOLDESa    See  Gifts,  1-8,  t, 

STBEETT  LAW. 

1.  Ybooman  Acp— Citt  09  Oakland  —  Acokptid  SntEET  —  Biepaibs 

OB  Nbw  Kind  op  Wobk. — Under  section  20  of  the  Yrooman  Act  as 

it  existed   under  the  statute  in  force  on   March   21 ,   1907,  when 

once  a  street  had  been  accepted,  it  must  thereafter  be  both  re- 
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8TBEET  LAW  (Coiitlaiied). 

paired  tad  impnmd  by  tke  dtj,  ad  it  f oDowad  tkat  the  dtf 
eooneil  of  OaUand  had  ao  moia  antliOTity,  vader  a  proeeediag 
hiitiatiKl  bj  rciointion  of  iatentioBi  adopted  om  liarak  21,  UMnTy 
to  aaMta  property  owaera  to  pay  the  eoat  of  improriag  aa  aeeepted 
fltieet  bj  eoaatmeting  thereia  a  aew  load  of  paveaient,  ea^  or 
gotter,  thaa  it  had  authority  to  awow  the  property  for  the  repair 
of  the  atneL  (Barber  Aaphalt  Bering  Go.  t.  Abiahamaoa,  109.) 
1l  Oidinahob  AOGBPfiifa  araBBP— Szobftiov  ov  BoimrAT  Brwbdi 
lUnjuua  Tmaokb.  Section  80  of  the  Vroomaii  Act  must  be  lead 
ia  eonaeetion  with  leetion  499  of  the  Civil  Code,  requiring,  amoag 
other  thingBy  street  railroad  eorporatioaa  to  p«fe  or  ina«idaniiai» 
the  eatire  length  of  the  street  used  by  their  tiaeks  and  for  two 
feet  OB  each  side  thereof,  and  betweea  the  traeks,  and  to  keep  ths 
same  eonstantty  ia  repair,  etOi,  and,  thsrefore,  aa  ordinance,  by 
which  the  city  of  Oakland  accepted  the  roadway  of  a  street,  but 
excepted  therefrom  the  portion  thereof  required  to  be  kept  in  repair 
by  a  company  haTing  railroad  tracks  thereoa,  waa  not  rendered  ia* 
TaMd  by  the  indnsion  of  soch  eieepCioB  ia  the  ordinance.  (Id.) 
a,  AoosPTAaoB  ov  BoADiwAT  IviJLDDiB  CuBBQie.— Aeceptaaoe  of 
roadway  of  a  street  under  section  20  of  the  Vrooman  Act  included 
the  eorbing,  attlMragh  eozWag  waa  aot  specifically  meatioaed. 
(H.) 

4  EviINDfOB— ObHDITIDR   OP   AoCmiBD  STBXBr  IT  Tdcx   ov  APOPnOH 

ov  Baaounnov  of  Intsmtiom^— Since  a  eftty  had  ao  anthority 
either  to  make  a  new  street  or  to  repair  the  old  one  at  the  expense 
of  property  owners  in  the  case  of  aa  accepted  street,  the  condition 
of  the  street  at  the  time  of  the  adoption  of  the  reeolnticm  of  inten- 
tbn  was  immaterial  to  the  jurisdiction  of  the  council  to  order  the 
construction  of  a  new  roadway  thereon,  and  the  exclusion  of  eii- 
dence  offered  to  show  the  condition  of  the  street  at  soch  time  was, 
therefore,  aot  erroneousi  (Id.) 
ff.  CbNDinoN  ov  Steksf  it  Timx  ow  AcomANCid— The  court  did  not 
err  in  excluding  evidence  offered  to  show  that  at  the  time  of  the 
adoption  of  the  ordinance  of  acceptance  the  roadway  of  the  street 
was  improved  with  a  different  kind  of  curb,  gutter,  and  payemeat 
from  that  contemplated  ia  the  subsequeat  resohitioB  of  iateatioa 
iBTolTed  ia  the  iwtaat  case.  (Id.) 
See  ObntraetSy  11. 

STBEEia    See  Street  Law,  U4, 

SUMMON& 

!•  SOtYIOB  BT   PUBLIOAnoV  — DmN1>AlVT    HOT    IbUHB    V    APAn  — 

Affidavit  Dstxctive.— Under  section  413  of  the  G6de  of  Civil 
Procedure  an  affidavit  for  publication  of  summons  against  a  de- 
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SUMMONS  (Obntianed). 

fendant  who  cannot  be  found  within  th«  state  it  fatallj  defective^ 
which  fails  to  show  that  the  certificate  of  residence  provided  for  hy 
section  1163  of  the  Civil  Code  has  not  been  filed,  or  if  filed  that 
the  defendant  could  not  be  found  bj  the  sheriif  at  the  address 
therein  designated.  (McPhail  y.  Nnnes,  567.) 
X  Judgment  —  DsrionvE  Pubuoation  —  Oollatbal  Attaok.  — A 
judgmenty  <m  eervice  of  the  eammons  by  pablication,  under  an 
order  therefor,  based  on  an  insufi&eient  affidavit,  is  void  and  will 
be  so  declared  on  a  collateral,  ««  well  aa  on  a  direct,  attack.    (Id.) 

TAXATION. 

1.  SzooK  or  Fobhok  Oobfoeation— Lioal  Tttls  in  Fobxioiv  Tans- 
TBS — Situs. — ^Where  a  testator,  owning  stock  in  a  foreign  cor- 
poration, had  in  hie  Mfetime  transferred  the  legal  title  to  non- 
resident trustees,  domiciled  where  the  corporation  was  organised, 
and  where  it  had  its  principal  place  of  business,  and  had  given 
the  trustees  full  power  to  hold,  manage,  and  control  the  stock,  vote 
it,  and  collect  the  dividends,  and  to  sell,  transfer,  or  otherwise  dia- 
pose  of  it,  the  stock  held  by  the  trustees  was  property  having  its 
sttttt  in  the  state  of  their  dondcile,  and  is  not  to  be  considered  as 
within  the  jurisdiction  of  the  taxing  power,  and  his  executor  could 
recover  ftom  the  county  a  tax  assessed  upon  it  in  California  which 
he  had  been  required  to  pay.  (Lowiy  v.  County  of  Los  Angeles, 
108.) 
%  DouBU  Taxation  not  Favobo>.— DodUe  taxation  is  never  favored 
unless  clearly  required  by  the  statute  of  the  particular  state  which 
ekilms  that  right.    (Id.) 

i.  Tax  PaocEXDiNOS— BUI'S  ov  Stbiot  Oomplianob.— ^Proceedings  cal- 
culated to  deprive  an  owner  of  his  property  under  the  taxing  power 
are  in  invitwn  and  all  the  requirements  of  the  statute  respecting  the 
■ama  must  be  strictly  eompHed  with.    (Pntty  r.  Warden,  708.) 
See  Quieting  aKtle,  % 

TELE»RAPHS  and  TELEPHONE& 

INJUBT  TO  TBANSBAT  CABLX  —  NXGUOKNOI  —  PbINCIPAL  AND  AOXNT^ 

Joint  Liabiutt. — In  an  action  bj  a  telegraph  and  telephone  com- 
pany against  two  defendants  to  recover  damages  for  the  destrue^ 
tion  of  its  cable,  laid  in  San  Franciaco  Bay,  where  it  appeared 
that  the  plaintiif  had  marked  by  monuments  and  given  notice  of 
the  location  of  the  cable  in  compliance  with  sections  536-^40  of 
the  Civil  Code,  and  that  the  cable  had  been  destroyed  by  the  want 
of  care  of  one  of  the  defendants,  which  had  been  employed  by  its 
eodefendant  to  drive  certain  piles,  a  judgment  against  both  de- 
fendants should  be  affirmed,  the  employing  defendant  being  respoa- 
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TEIiEGRAPHS  AND  TELEPHONES  (Contiinied). 

sible  as  principal  for  the  act  of  its  agent  under  eectioB  2338  of 
the  Civil  Code,  even  though  the  act  was  wrongful  in  its  nature, 
and  the  defendant  that  negligently  drove  the  piles  being  also 
liable  under  section  2343  of  the  C^vil  Code,  because  the  act  com- 
plained of  was  wrongful  in  its  nature,  (Paeifie  TeL  ete.  Co.  t. 
Dredging  Co.,  293.) 

TENANTS  IN  COMMON. 

LiKN  VOB  EzPKNDiTUBBS — ^^FoRBCLOSTJRE. — ^Whcrs  plaintiff  and  defend- 
anty  who  had  operated  lands  of  which  they  were  tenants  in  common 
at  a  loss,  which  the  plaintiif  was  forced  to  paj,  exchanged  the 
lands  for  other  lands,  subject  to  a  mortgage,  taking  title  to  the 
new  lands  in  the  name  of  the  defendant  and  agreed  that  the  de- 
fendant's entire  interest  should  be  one-half  of  what  might  be  de- 
rived from  a  sale  in  excess  of  the  mortgage  after  deducting  the 
balance  due  the  plaintiif,  the  plaintiff  was  entitled  to  maintain  an 
action  to  have  his  lien  foreclosed  and  the  property  sold  for  that 
purpose.     (Bedhead  t.  Payne,  686.) 

TENDEBb    See  Corporations,  4;  Vendor  and  VendeOi  i. 

TIDE^LANDS.    See  Municipal  Corporations,  9. 

TIMEw    See    Criminal  Law,  18;    Deeds,  6;    Mechanics*  I^ns,  5,  9; 
Municipal  Corporations,  25. 

TITLE.    See  Execution  Sales,  1;  Quieting  Title,  18,  16;  Vendor  and 
Vendee,  1& 

TBUSTa 

1.  Inyoluntabt  Trust— AcfnoN  fo  Crixoi  TausTCES  —  Laohss.— 
Where  in  an  action  to  charge  the  defendants  as  trustees  under  sec- 
tion 2^24  of  the  C^vil  Code,  the  evidence  shows,  without  conflict,  that 
with  full  knowledge  of  aH  the  facts,  the  plaintiff  at  first  disclaimed 
any  intention  of  asserting  title,  and  did  not,  till  three  years,  four 
months,  and  thirteen  days  thereafter  attempt  to  assert  any  title, 
and  the  record  does  not  contain  any  excuse  for  this  great  delay, 
these  facts  found  by  the  court  constitute  a  complete  defense  and 
the  trial  court  properly  found  that  the  plaintiff's  claim  was  barred 
by  the  plaintiff's  laches.     (Cowan  v.  Union  Trust  Co.,  203.) 

%  Husband  and  Wife  —  Pbopxbtt  Held  bt  Wm  in  Trust  fob 
Dauohtebs. — In  this  action  to  quiet  title  the  evidence  in  the  trial 
oourt  is  held  sufficient  to  justify  the  trial  court  in  hoMing  that 
one  of  the  defendants  merely  held  the  property  in  trust  for  the 
plaintiffs.     (Ores  v.  Gage,  212w) 
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TRUSTS  (Continued). 
a.  Hombstbad^Teust    Propxbft^— a  liomettead  eannot  be  legally 
deelared  on  trust  property.     (Id.) 

4  VoLUiiTABT  TBU8T— STATins  ov  LiiOTATiONs. — ^The  Statute  of  limi- 
tations did  not  begin  to  run  against  a  yoluntarj  trust  until  the 
trustee  repudiated  it.     (Ingram  y.  Johnston,  234.) 

ff.  PuBUO  liANDa — ^Action  to  Deglars  Trust  Against  Patentee — 
Pleadings  and  Pboof. — ^In  an  aetion  to  obtain  a  decree  that  per- 
sons who  haTO  received  and  hold  United  States  paten te  to  land 
hold  the  same  in  trust  for  another  who  claims  to  be  the  true  owner, 
faets  must  be  distinctlj  alleged  and  proven,  showing  that  the  plain- 
tiff is  entitled  to  the  relief  sought,  that  he  occupies  such  a  status 
as  entitles  him  to  control  the  legal  title,  and  thai  the  officers  who 
awarded  the  title  to  another  were  imposed  upon  and  deceived  bj  the 
fraudulent  practices  of  him,  in  whose  &yor  the  judgment  was 
given.     (Bond  v.  Walters,  ^45.) 

t.  Inbuffigebnt  Complaint.— In  this  aetion  to  obtain  such  a  decree, 
where  the  complaint  alleged,  among  other  things,  a  contest  be- 
tween plaintiff  and  defendant  before  the  land  office  and  a  hearing 
before  the  land  department,  in  which  the  decision  of  the  register 
and  receiver  was  filed,  holding  that  the  defendant  in  the  instant 
action  had  the  legal  title  to  the  land,  an  affirmance  of  that  action 
on  appeal  to  the  general  land  office,  an  affirmance  again  on  appeal 
to  the  Secretary  of  the  Interior,  under  whose  decision  the  homestead 
entry  of  the  plaintiff  was  canceled,  because  of  the  prior  right  of 
defendant  to  the  lands  and  patent  was  issued  to  the  defendant, 
such  complaint  was  insufficient,  in  the  absenee  of  any  allegation 
showing  that  the  plaintiff  in  his  contest  before  the  land  department 
had  introduced  anj  evidence  that  he  had  complied  with  the  rules 
and  regulations  of  the  department  entitling  him  to  the  land  in  ques- 
tUm,  and  there  being  also  no  allegation  of  anj  fraud  or  misrepre- 
sentation practiced  bj  the  defendant.    (Id.); 

UNITED  STATES  LAND  DEPABTMBNT. 

Decisions  of  Land  Department — Bsview. — ^The  decisions  of  the 
land  department  upon  questions  of  fact,  in  the  absence  of  a  show- 
ing that  thej  were  procured  bj  fraud  or  imposition,  are  not  sub- 
1        jeet  to  review  bj  the  courts.    (Bond  v.  Walten,  245.) 

VABIANCB. 

OoMPLAiNT  AND  FINDINGS. — There  is  no  material  variance  between  a 
complaint  which  alleges  in  effect  a  contract  by  the  defendant  to 
divide  equally  with  the  plaintiff  the  gross  profits  to  be  made  by 
securing  an  option  to  purchase  land  at  a  certain  price  and  selling 
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VABIANOB  (CostmiMd). 

the  land  at  a  larger  atated  priee,  and  a  ihiding  whicb  fonnd  tlie 
eontraet  to  be  ia  effect  for  one-half  the  aet  profiti,  and  awarded 
tiie  pkindff  that  aom.     (Howard  t.  D.  W.  Hobeon  Co.,  4iS.) 
See  Qtiauaal  Law,  1% 

VENDOR  AND  TENDEE. 

1.  Installmxnt  OoimuLov— AonoN  bt  VENixn^-NATaBB  or^ — As  ae- 
tion  bj  a  Tender  against  the  rendee  on  an  inetalhnent  eontraet  for 
the  aale  and  pnrehase  of  land  is  not  an  action  for  specific  per- 
formance where  the  complaint  after  aUeging  the  nonpayment  of 
iwstallmente  prajs  that  the  property  be  sold  to  satisfy  the  amonnt 
doe,  and  if  the  proceeds  of  the  sale  be  insnffieient,  a  personal  judg- 
ment be  doeketed  against  the  defendant.  (Ocean  Shore  Develop- 
ment 06.  T.  Hammond,  102.) 

2l  FOEIC    OV    JUDeXENT^FORBOLOBUBB    OF    VBNDOB'S    LBN  — BxLIKF 

Within  thi  FtXADiNOS.— Where  in  such  case,  after  the  complaint 
had  been  several  times  amended,  judgment  was  rendered  decree- 
ing that  the  plaintiff  had  a  lien  upon  the  real  property  for  a  speci- 
fied sum  with  costs,  that  the  property  be  sold  to  satisfy  said  lien, 
and  that  a  personal  judgment  for  the  deficient  if  any  be  docketed 
against  the  defendant,  even  if  it  be  admitted  that  the  allegations 
of  the  amended  complaint  were  framed  to  state  a  ease  for  specific 
performance,  and  that  the  court  might  have  so  decreed,  yet  the 
plaintiff  asked  and  received  of  the  court  a  relief  that  was  clearly 
within  the  pleadings,  and  therefore  the  defendant  was  not  preju- 
diced.    (Id.) 

8.  DxraNss  OV  FaAtn>— Estoppkl  bt  Advebsb  Judqmxmt.— Wheie  in 
such  action  the  vendee  set  up  as  a  defense  fraudulent  representa- 
tiona,  alleged  to  have  been  made  by  the  vendor  by  means  of  which 
he  was  induced  to  enter  into  the  contract,  a  judgment  against  the 
yendee  in  a  previous  separate  action  brought  by  him  against  the 
Tcndor  to  recover  money  paid  under  the  contract  upon  the  ground 
of  the  same  fraud  operated  ss  an  estoppel  against  the  vendee  with 
respect  to  those  mattersL     (Id.) 

4.  BEPUl«AnOH   ANB  BBBCEBSION — ^ExODBB  VOft  FAIUJBB  TO  TBNDOt  A 

Deed. — Bepudiation  and  attempted  rescission  by  the  vendee  of  a 
contract  for  the  sale  and  purchase  of  land,  on  the  ground  of  fraud 
and  false  lepresentations  on  the  part  of  the  vendor  in  procuring 
the  execution  of  the  contract  by  the  vendee,  is  a  sufficient  eaauoe 
for  the  failure  of  the  vendor  to  tender  a  deed.     (Id.) 

0.  AonoN  FOB  Bbscission — TJnpaib  Installicxnto  —  Bbmot  (W 
Ybndob^ — Where  an  action  is  brought  by  a  vendee  against  the 
vendor  to  rescind  a  contract  on  the  ground  of  fraud,  the  vendor's 
claim  for  installments  due  is  not  mattes  for  counterclaim,  bvt  far 


Digitized  by 


Google 


Vendor  and  VnsNosa  873 

VENDOB  AND  VENDEE  (Oontimied). 

erois-eompUint  within  fbe  meaning  of  wetioa  4SS  tf  the  Ood#  of 
ClYil  Procednie.     (Id.) 

6.  FoRBCLOsuni  ov  Vkndob's  Likn— DxnaixNOT  JuDOicnfT.— VHiethsr 
the  sttttntozy  provisions  of  section  726  of  the  Code  of  Civil  Pre- 
eedure  for  the  entrj  of  a  defieiencj  judgment  do  or  do  not  applj 
to  vendor's  liene,  the  superior  court  has  inherent  powers  sulBeient 
to  enable  it  to  enter  eueh  a  judgmeni  without  ezpxesi  authority. 
(Id.) 

7.  OaNnAOT  of  8alb— Tm^  Olbar  or  Enodmbeanobs— BEsnevATiON 

IN    UNITSD   6TATB8    PATENT  OF    BlOHT   OF   WAT    K»   DiTOHXS   AND 

Canals.^ — ^The  reservation  in  a  United  States  patent  from  the  lands 
therebj  granted  of  ''a  right  of  waj  thereon  for  ditches  or  canals, 
eonstructed  by  anthoritj  of  the  United  States,"  constitutes  an 
encumbrance  within  the  meaning  of  a  contract  of  sale  wherebj  the 
vendor  agreed  to  sell  and  convej  to  the  vendee  the  lands  mentioned 
in  the  i>atent  free  and  clear  of  all  encumbrances,  so  that  the 
vendor  in  such  contract  cannot  compel  performanee  by  the  pur- 
ehaser.     (Cosbj  v.  Danxiger,  204.) 

8.  Pbinoipai.  and  Aoknt—Pubohasi  from  Ybndob^s  AeENT— NonoB 
OF  Ceunob  in  Aosnt's  Authobitt. — ^Persons  who  obtained  from 
an  agent  holding  the  written  authority  of  the  owner,  a  contract 
for  the  sale  and  conveyance  of  land,  with  knowledge  that  the 
owner's  authority  to  the  agent  reserved  to  the  owner  the  right  to 
modify,  alter,  or  terminate  it,  and  also  with  knowledge  that  a 
tenant  of  the  owner  was  in  possession,  under  a  lease  from  the  owner, 
of  one-half  of  the  land  included  in  the  contract  of  sale,  were  charge- 
able with  notice  of  a  modification  of  tiie  agent's  authority,  by  which 
the  part  of  the  land  thus  leased  had  been  withdrawn  by  the  owner 
from  sale.     (Lewis  v.  Hall,  82&.) 

9.  OcouPANOT  BT  TENANT — NOTICE  TO  PuBOHASEB.— Oceupaney  of 
land  by  a  tenant  is  notice  to  a  prospective  purchaser  of  the  tenant's 
rights.     (Id.) 

10.  Title  to  Gbowino  Crops.— Where  there  has  been  no  aetnal  convey- 
ance of  land,  the  passing  of  title  to  crops  growing  thereon,  by  a  mere 
contract  for  a  sale  and  conveyance  of  the  land  in  the  future,  is  based 
upon  the  doctrine  that  equity  treats  a  thing  agreed  to  be  done  as 
actually  performed.     (Id.) 

11.  Equitt— Pebfobicangb  bt  Vendee. — The  equitable  principle  which 
treats  a  thing  to  be  done  as  actually  performed  will  not  be  applied 
for  the  purpose  of  defeating  equity,  and  where  a  vendor  has  re- 
mained in  possession  of  the  land,  and  the  vendee  has  not  performed, 
nor  attempted  to  perform,  nor  demanded  posseeaioB  of  the  land,  nor 
done  anything  to  show  that  he  ever  intended  to  perform,  a  court  of 
equity  wiU  not  apply  the  equitable  doetriae  referred  to  so  aa  to  con- 
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yert  a  mere  agreement  into  an  equitable  eonTejanee,  and  bj  so  doing 
take  away  a  crop  from  its  owner  and  give  it  to  one  who  baa  not  done 
anytbing  toward  ita  prodnetion.     (Id.) 

Ifi.  Ykndsi  in  Possession— Ejboticent  bt  Yindob— Denul  or  Yen* 
dob's  Title— Striking  Out  Answer. — ^In  an  action  bj  a  vendor 
against  a  yendee  in  posseesion  of  hind  nnder  a  contract  to  recover 
posBesrion  of  the  land,  for  zfeonperformanee  of  the  contract  by  tha 
yendee,  a  motion  to  strike  from  the  answer  of  the  defendant  a 
denial  that  at  the  date  ef  tiie  contract,  tbe  plaintiff  was  the  owner 
and  in  tbe  quiet,  peaceable,  and  ezelnsiye  posseeeion  of  the  land 
was  properly  granted,  since  the  vendee  in  possesaion  nnder  a  eon- 
tract  of  sale,  cannot  deny  tbe  title  of  the  vendor  in  an  action  of 
ejectment     (Francis  y.  8hrader,  592.) 

15.  Bights  ov  Yendca  and  Yendee  on  Detault  or  Yendee. — ^A  yendea 
under  a  contract  for  tbe  purchase  of  real  property  cannot  continua 
to  hold  possession  after  making  default  in  the  agreed  payments,  re- 
gardless of  whether  tbe  vendor  has  title  or  not;  the  vendee  cannot 
refrain  from  making  payments  as  by  tbe  contract  provided  and  con- 
tinue to  bold  possession  of  the  land;  nor  can  tbe  vendee  under  any 
circumstances  be  entitled  to  tbe  return  of  tbe  money  theretofore 
paid  while  be  continues  in  possession  of  tbe  land;  nor  can  be,  after 
making  default  in  bis  payments  without  legal  excuse,  recover  any 
money  be  may  have  paid  while  tbe  vendor  was  not  in  default,  ex- 
cept when  there  has  been  a  mutual  reaeisaioiL     (Id.) 

lib  DEPAuiiT  OP  Yendee— Retention  bt  Yeniha  of  Monets  Paid-* 
Express  Contract  Unnecessabt. — Under  a  contract  for  the  sale 
of  land  the  vendor,  on  default  of  the  vendee,  may  retain  all  moneys 
previously  paid,  although  the  contract  does  not  contain  an  express 
agreement  to  that  effect.     (Id.) 

16.  Besoission  —  Notice  of  FoBFErruBX. — On  defkult  by  tbe  vendee 
under  a  contract  ef  sale,  notice  by  the  vendor  of  forfeiture  of  the 
contract  and  demand  for  tbe  return  of  possession  of  tbe  land  do  not 
constitute  a  rescission  of  the  contract.     (Id.) 

Bee  Gdntracts,  4;  Mines  and  Mining,  I, 

YENTTEL    See  Criminal  Law,  82i. 

YEBDIGT.    See  Criminal  Law,  34;  Negligence,  961 

WAIYER.    See    Appeal,  6,  7;    Contiacts,  8;    Mecbanlci'  Liena^  11; 
Negligence,  30;   Pleading,  IX. 

WABBANTY.    See  OontractSi  7. 
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WATERS  AND  WATER  RIGHTS. 

1,  AOVXBSE   OB   PSKMISSIVE   USE — EVIDENOB    GONnJOnNG — APPBAU — 

Where  In  an  action  inyolving  water  rights,  the  evidence  upon  which 
the  lower  oonrt  acted  was  sufficient  to  show  the  presence  and  opera- 
tion of  all  the  elements  of  adverse  possession,  even  if  it  be  eon- 
eeded  that  there  was  some  evidence  that  the  use  was  permissiTC, 
the  nuwt  that  can  be  said  is  that  thereby  a  conflict  was  created, 
•ad  the  finding  of  the  trial  court  on  the  issue  is  controlling. 
(WiUits  Water  etc  Co.  v.  Landrum,  164.) 
S.  Ttfls  by  PBEscBipnoN — Extent  of  Rioht.— Title  by  prescription, 
to  the  use  of  water,  is  measured  by  the  manner  and  extent  of  the 
use,  and  does  not  attach  to  something  else  that  may  be  deemed 
equivalent.     (Id.) 

t.  EviDENOB — ^Extent  of  Use— Finding. — ^Evidence  in  a  case  involv- 
ing the  right  to  divert  water  examined  and  found  to  justify  the 
trial  court  in  concluding  that  the  waters  of  a  creek  had  been  appro- 
priated and  a  certain  ditch  and  flume  used  by  the  defendant  under 
such  circumstances  and  in  such  manner  as  to  justify  the  inference 
that  the  defendant  and  his  predecessors  in  interest  were  thereby 
claiming  and  asserting  that  such  privilege  was  a  right  appurtenant 
to  their  land,  and  that  this  use  continued  for  a  period  longer  than 
that  required  by  statute  to  create  a  title  by  prescription.     (Id.) 

4b  Finding  and  Deobeb — Findino  Too  Indefinite. — Where  in  such 
case  the  finding  of  the  court  was  that  the  defendant  and  his  prede- 
cessors had  continuously  for  a  stated  period,  sufficient  to  estab 
lish  a  prescriptive  right,  used  the  waters  of  a  creek  to  an  amount 
'*equal  to  a  continuous  flow"  of  twenty- four  hours  each  day  of  two 
and  one-half  miner's  inches,  and  the  decree  awarded  the  right  to 
divert  and  use  ''a  continuous  flow  of  2%  inches  of  water  measured 
under  a  4-inch  pressure,"  the  court  should  have  found  definitely 
what  quantity  of  water,  if  any,  was  thus  continuously  appropriated. 
(Id.) 

5.  Finding  Unsupposted. — Assuming  that  evidence  warranted  the 
conclusion  that  sixteen  inches  of  water  were  used  on  defendant's 
land  for  six  hours  daily  for  a  sufficient  period  and  under  such  cir- 
cumstances as  to  create  a  prescriptive  right,  such  evidence  would  not 
support  a  finding  that  such  defendant  used  two  and  one-half  inches 
of  water  continuously  under  a  claim  of  right;  evidence  should  have 
been  offered  that  the  continuous  use  of  the  lesser  quantity  was 
equivalent  to  the  intermittent  use  of  the  larger,  and  the  facts  fully 
formed  is  accordance  herewith.     (Id.) 

6h  Estoppel  —  Doctrine  Inapplicable. — In  this  action,  it  !s  held, 
in  view  of  the  defendant's  showing,  that  there  is  no  merit  in  the 
claim  that  the  doctrine  of  estoppel  applied  by  reason  of  the  fact 
that  plaintiff  was  a  public  service  corporation  and  defendant  stood 
by  and    made  no  objection  to  the  construction  of    its  works  and 
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allowed  witlMat  protest  Us  propertj  to  be  taken  for  jmbUe  nee. 
(Id.) 

7.  BiOHT  TO  Use  and  Bight  of  Wat-— Distinotion  Between. — The 
right  to  the  use  of  water  ia  diatinet  from  a  rigbH  to  eoarej  it 
along  a  definite  channel.     (Id.) 

8.  Chanqino  Point  ov  Divebsion  —  SrATUToaT  Afpbopbiatior  ob 
Pbbscbiftive  Bight. — ^With  reepeet  to  the  right  to  change  the  point 
of  diversion,  there  can  be  no  difPerenee  in  principle  between  the 
ease  of  a  statutory  appropriation  and  a  preseriptiye  right  to  the  use 
of  water.    (Id.) 

9.  SuBTAOE  Watee— Dbainaqe— Eassvsnt. — ^Tlie  owner  of  the  land 
has  an  eaeement  to  hare  the  surface  water  thereon  flow  on  to  the 
land  of  a  lower  adjoining  owner  in  its  natural  cousse  by  its  aeeoa- 
tomed  ehannely  but  he  cannot  accelerate  the  flow  by  means  of 
artificial  ditches,  or  increase  the  drainage  to  the  injniy  of  the 
h>wer  owner.     (Board  of  Trustees  ▼.  Bodley,  563.) 

10.  Appbopbiation — OoNFUcnNG  Claiics. — ^In  an  action  to  determine 
conflicting  claims  of  different  appropriators  to  the  waters  of  a 
stream  under  section  1416  of  the  CSyiI  Code,  whether  nnder  con- 
flicting evidence  the  different  acts  conetituting  the  appropriation 
were  snfilcient  in  character  and  were  consummated  within  a  rea- 
sonable time  were  questions  for  the  trial  court  to  determine. 
(Sherwood  t.  Wood,  745.) 

U.  PossEssoBT  Bights  in  Lands. — ^Appropriation  of  waters  may  be 
made  for  use  upon  lands  held  by  possessory  rights  only.     (Id.) 

1&  BiPABiAN  Bights  in  Pubuo  Lands.— One  who  obtains  the  right 
to  occupy  public  lands  riparian  to  a  stream  takes  such  right  sub- 
ject to  those  of  a  jnot  appropriator  of  the  waters    (Id.) 

WEASVYB, 

1.  San  Fbancisoo  Habbob  OomnssiONEBs—PiEBS  and  DooKff— Bbla- 
TioN  Between  Commissionebs  and  Ogoupting  Boat  Ownebs. — 
While  the  contractual  relation  between  the  San  Francisco  harbor 
commissioners  and  those  to  whom  they  let  the  privilege  of  docking 
their  boats  at  the  piers  is  not  in  a  strict  sense  that  of  landlord 
and  tenant,  yet  so  long  as  the  owners  of  boats  have  them  in  dock 
at  such  piers,  though  not  having  that  exclusive  right  and  privilege, 
they  are  as  much  occupants  of  suoh  piers  as  if  they  were  in  the 
strict  sense  tenants  of  the  commissionerB.  (Union  Oil  Oo.  v.  Bide- 
out,  629.) 

S.  Katube  ov  Bight  Gbanted  bt  OoiciassioNEBS. — ^Tlie  right  granted 
to  boat  owners  by  the  commissioners  to  use  the  piers  for  the  dock- 
ing of  their  vessels  is  a  mere  privilege  or  license,  all  owners  of  ves- 
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ids  plying  the  San  Fisndseo  Bay  haying,  when  dnly  granted  to 
them,  the  same  pririlege  or  licenae.  (JiL) 
t,  Bepaibs  and  OoBBsonoN  OF  Defects — Dutt  of  Habbob  Oomxib- 
8I0NEB8  AND  Ybssbl  Ownebs. — ^While  it  is  the  duty  of  the  harbor 
eommieBioners  to  correct  inherent  defects  in  any  equipment  of  the 
pier  eisential  to  the  loading  or  unloading  properly  and  safely  of 
freight  on  and  from  Teeeels  docking  thereat,  it  is  incumbent  on  a 
licensee  of  the  commissioners,  while  using  the  pier,  to  exercise  rea^ 
sonable  care  or  such  care  as  may  be  necessary  to  the  discoTcry  and 
eorrection  of  inch  defects  either  by  himself  or  the  commissioners. 
(Id.) 

i.  ]>UT7    OF   LlGENSEB    TO    THE    PUBUO    AMD    TO    Hl8    COBTOliXBS. — A 

licensee  of  the  harbor  commissioners  using  a  dock  for  the  purpose 
of  a  transportation  business  in  which  he  is  engaged  invites  the  pub- 
lic to  the  dock  and  to  use  the  pier  for  the  purposes  of  transacting 
business  with  him,  and  is  required  to  maintain  in  safe  and  proper 
condition  the  means  of  ingress  and  egress,  whereby  his  customers 
go  in,  upon,  and  out  of  his  boat,  and  the  means  whereby  his  freight 
is  transferred  from  boat  to  wharf  or  from  wharf  to  boat.  (Id.) 
Bee  Municipal  Corporations^  7-12b 

WORKMEN'S  COMPENSATION  AOT. 

1.  Review. — ^A  finding  by  the  Industrial  Accident  Commission  after  a 

hearing  on  evidence,  that  neither  of  the  petitioners  had  been  wholly 
or  partially  dependent  upon  the  deceased  employee  cannot  be  re- 
viewed, since  no  court  has  power  to  correct  errors  of  the  commie- 
don  in  its  conclusions  based  on  the  evidence.  (Crosaro  y.  Indus* 
trial  Ace.  Com.,  758.) 

2.  HosPiTAi/  Chaboes. — An  injured  emplo'^ee  who  fails  to  go  to  the 
hospital  to  which  he  is  sent  by  ^he  employer's  physician,  but  goes 
to  another  hospital,  is  not  rntitled  to  an  award  covering  hospital 
services.     (CeUa  y.  Indu<;tri8l  Ace.  Conk,  760.) 
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